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Preface 


It is a minor paradox that the British electoral system has since 1979 kept in 
power a party which avows no interest in constitutional reform, but whose 
record in office displays an unsated urge to reorganise and restructure national 
and local institutions. The same government sought to take the United King- 
dom into a new relationship with our European partners in economic matters, 
but not in respect of social policies and human rights. 

This gulf between what is preached and what is practised is not perceived by 
all the electorate, but it gives rise to problems for the editors of this book. Is it 
time to pension off well-thumbed expositions of general principle in favour of a 
minutely drawn map of ephemeral developments? Have the venerable founda- 
tions of public law been swept away by a seething mass of detailed and unread- 
able statutes, ministerial regulations and official guidelines? And, even, should 
‘market testing’ be applied to such institutions as the Cabinet, the House of 
Commons and the law courts? 

The 1 1 th edition of this book does not say the last word on the many issues 
with which it must deal. It has the lesser aim of providing an outline of leading 
topics of public law as a basis for further study and research. We hope that it 
will be read alongside the valuable source books on public law that are avail- 
able, as well as more specialised works appearing in the bibliography. 

In this edition, the chapters are arranged in four rather than three parts. Few 
people will want to read the book through from beginning to end, but each of 
the parts might well be read in this way. The contents of Parts I and II will be 
familiar to users of earlier editions, but there has been some redistribution of 
material between chapters, and chapter 15 has been rewritten. Part III contains 
some material from the 10th edition, but the whole part has been reorganised 
and a great deal has been newly written. In Part IV, the flood of administrative 
law cases has called for extensive revision. Throughout the book, earlier ma- 
terial of lesser interest has been pruned, and for reasons of space the local 
government chapter has been removed (we comment on this in chapter 26), 
despite the importance of local government within a democracy. 

While unable to undertake the task himself, Professor T. St. J. Bates kindly 
permitted chapter 8 on the EEC to be revised for this edition, and we are 
indebted to Dr Evelyn Ellis, of the Faculty of Law, Birmingham University, for 



carrying this out so effectively. Chapter 20 contains in a revised form some 
material which Professor Bates contributed to the 10th edition and which we 
gladly acknowledge. We must thank Richard Scanned for reading and com- 
menting on the proofs of the immigration section of chapter 20. 

While we jointly accept responsibility for the whole book, the main task of 
preparation was divided between us as follows: chapters 1-7, 9-11, 15, 20 and 
26-31 (A.W.B.); chapters 12-14, 16-19 and 21-5 (K.D.E.). 

The text may be deemed to have been completed early in April 1993, 
although we have been able to mention some subsequent developments. We are 
grateful to our publishers for having prepared the tables, bibliography and 
index. 

In principle, case-references are to the main Law Reports (Appeal Cases, 
Chancery, Queen’s Bench and Family), although cases reported there are 
usually also found in the Weekly and All England Law Reports. Where cases 
are not in the main Law Reports, citations are generally to All ER rather than 
to WLR. To save space in footnotes, abbreviated references are given to period- 
ical articles and official publications: further details are in the periodicals con- 
cerned and in the annual index to official publications issued by HMSO. 

Anthony Bradley and Keith Ewing 
June 1993 


I am immensely grateful that my friend and former colleague. Professor Ewing, 
agreed to join me in planning and preparing this edition. Without his support, it 
must be a matter for speculation when if ever the task would have been com- 
pleted. The short distance between the School of Law in King’s College London 
and the Temple certainly facilitated the editorial process. But we must not be 
taken as sharing an identical viewpoint on all the issues with which we deal. 

A.W.B. 
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General principles of constitutional law 




Chapter 1 

Definition and scope of constitutional law 


The starting-point for studying constitutional law should ideally be the same 
starting-point as for studying political philosophy, or the role of law and govern- 
ment in society. How is individual freedom to be reconciled with the claims of 
social justice? Is society founded upon a reciprocal network of rights and duties, 
or is the individual merely a pawn in the hands of state power? 

These fundamental questions are often not pursued explicitly in the study of 
constitutional law. In fact constitutional law concerns the relationship between 
the individual and the state, seen from a particular viewpoint, namely the 
notion of law. As a historian has stated, Tt is inherent in the especial character 
of law, as a body of rules and procedures, that it shall apply logical criteria with 
reference to standards of universality and equity’.^ Law is not merely a matter 
of the rules which govern relations between private individuals (for example 
between husband and wife, or between landlord and tenant). Law also concerns 
the structure and powers of the state. The constitutional lawyer is always likely 
to insist that the relations between the individual and the state should be 
founded upon and governed by law. 

But law does not exist in a social and political vacuum. Within a given 
society, the legal rules that concern relations between husband and wife will 
reflect that society’s attitude to marriage. So too the rules of constitutional law, 
that govern political relations, will within a given society reflect a particular 
distribution of political power. In a stable society, constitutional law expresses 
what may be a very high degree of consensus about the organs and procedures 
by which political decisions are taken. But when a community insists on taking 
political decisions by recourse to armed force or gang warfare, or by the might 
of industrial muscle, the rules of constitutional law are either non-existent, or at 
best are no more than a transparent cover for a power-struggle that is not 
conducted in accordance with anything deserving the name of law. 

Within a stable democracy, constitutional law reflects the value that people 
attach to orderly human relations, to individual freedom under the law, and to 
institutions such as parliament, political parties, free elections, and a free press. 


^ Thompson, fVhgs and Hunters^ p 262. 
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Now the reality is often different from the rhetoric. Laws are the product of 
human decisions, not the gift of an immaculate deity. As Lord Acton said, 
Tower tends to corrupt and absolute power tends to corrupt absolutely’. But 
the weaknesses and imperfections of human nature are not a reason for discard- 
ing law as a means of regulating political conduct. The laws of football are often 
broken. But if we shoot the referee and tear up the rules, football as an organ- 
ised activity ceases to exist. 

Total disbelief in the value of the individual or in the possibility of public 
good is therefore a bad starting-point for studying constitutional law. But there 
is no need to go to the other extreme and hold the belief, fiercely savaged by 
Jeremy Bentham, that in Great Britain we have a ‘matchless constitution’.^ We 
ought not to be dominated by the lessons which our ancestors learned about 
constitutional government; nor should we reject those lessons out of hand, or 
from sheer ignorance. A modest claim founded upon the past may be made - 
that constitutional law is one branch of human learning and experience that 
helps to make life in today’s world more tolerable and less brutish than it might 
otherwise be. 


A. What is a constitution? 

Applied to the system of law and government by which the affairs of a modern 
state are administered, the word constitution has two meanings. In the nar- 
rower meaning of the word, a constitution means a document having a special 
legal sanctity which sets out the framework and the principal functions of the 
organs of government within the state, and declares the principles by which 
those organs must operate. In those countries in which the constitution has 
overriding legal force, there is often a constitutional court which applies and 
interprets the text of the constitution in disputed cases. Such a court is the 
Supreme Court in the USA or the Federal Constitutional Court in the Federal 
Republic of Germany. In these countries, legislative or administrative acts may 
be held by the constitutional court to be without legal force where they conflict 
with the constitution. 

In this sense of the word, the United Kingdom of Great Britain and Northern 
Ireland has no constitution. There is no single document from which is derived 
the authority of the main organs of government, such as the Crown, the Cabi- 
net, Parliament and the courts of law. No single document lays down the 
relationship of the primary organs of government one with another, or with the 
people. But the word constitution has a wider meaning. As Bolingbroke stated 
in 1733: 

By Constitution, we mean, whenever we speak with propriety and exactness, that assem- 
b age of laws, institutions and customs, derived from certain fixed principles of reason . . . 
that compose the general system, according to which the community hath agreed to be 
govemed."*^ ® 


^ Bentham, Handbook of Political Fallacies (ed Larrabee), pp 154—63. 

For what such a document might contain, see The Constitution of the UK (Institute for Public 
Policy Research, 1991). 

^ From A Dissertation Upon Partus (1733), quoted in Wheare, Modem Constitutions, p 2. 
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Or, in more modern words, constitution in its wider sense refers to ‘the whole 
system of government of a country, the collection of rules which establish and 
regulate or govern the government’.^ In this sense, the United Kingdom has a 
constitution since it has a complex and comprehensive system of government. 
This system is founded partly on Acts of Parliament and judicial decisions, 
partly upon political practice, and partly upon detailed procedures established 
by the various organs of government for carrying out their own tasks, for 
example the law and custom of Parliament. 

The wider sense of the word constitution includes a constitution in the 
narrower sense. In countries like Canada, the USA and states of Western 
Europe, the written constitution occupies the primary place amongst the 
‘assemblage of laws, institutions and customs’ which make up the constitution 
in the wider sense. But no written document alone can ensure the smooth 
working of a system of government. A written document has no greater force 
than that which persons in authority are willing to attribute to it. Around a 
written constitution will evolve a wide variety of customary rules and practices 
which attune the operation of the constitution to changing conditions.^ These 
customary rules and practices will usually be more easily changed than the 
constitution itself and their constant evolution will reduce the need for formal 
amendment of the written constitution. 

Nor can a written constitution contain all the detailed rules upon which 
government depends. Thus the rules for electing the legislature are usually 
found not in the written constitution but in ordinary statutes enacted by the 
legislature within the limits laid down by the constitution. Such statutes can 
when necessary be amended by the ordinary process of legislation, whereas 
amendments to the constitution may require a more elaborate process, such as a 
special majority in the legislature or approval by a referendum. 


The making of written constitutions 

It was in the late 18th century that the word constitution first came to be 
identified with a single document, mainly as a result of the American and 
French Revolutions. The political significance of the new concept of consti- 
tutions was stressed by the radical Tom Paine: 

A constitution is a thing antecedent to a government, and a government is only the creature 

of a constitution A constitution is not the act of a government, but of a people 

constituting a government, and government without a constitution, is power without a 
right.^ 

In the modern world, the making of a constitution normally follows some 
fundamental political event - the conferment of independence on a colony; a 
successful revolution; the creation of a new state by the union of states which 
were formerly independent of each other; a major reconstruction of a country’s 
institutions following a world war. A documentary constitution normally 


^ Wheare, op cit, p 1 . 

® For the argument that all constitutions leave important things unsaid, see Foley, The Silence of 
Constitutions. 

’ Rights of Man (ed Collins), pp 93 and 207. 
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reflects the beliefs and political aspirations of those who have framed it. Within 
the United Kingdom, except between 1653 and 1660 when the country was 
governed under Cromwell’s ‘Instrument of Government’, political circum- 
stances have never required the enactment of a code of rules covering the whole 
of government. There have indeed been periods of acute political upheaval 
culminating in the reform of certain institutions, for example the revolution of 
1688, which was the final act of the constitutional conflicts of the 17th century. 
Later there was the first major reform of the House of Commons in 1832 and the 
crisis over the Lords which led to the Parliament Act of 191 1. There have also 
been the union of England and Scotland in 1707, the union of Great Britain and 
Ireland in 1800, and the subsequent problems relating to the government of 
Ireland. There was the abdication crisis affecting the monarchy in 1936. And in 
1973 the United Kingdom became a member of the European Communities. 
But on none of these occasions was it necessary to reconstruct the whole system 
of government. Instead legislation was passed to translate into law the particu- 
lar consequences of each major political event. A pragmatic approach has 
predominated at the expense of declaring British political philosophy in terms 
of law. Evidence of the same pragmatic approach was provided by the majority 
report of the Royal Commission on the Constitution in 1973: the primary reason 
for setting up the commission had been to examine the need for devolution of 
power within the United Kingdom and the majority took the view that a root 
and branch examination of the whole constitution had not been intended and 
would not have been practicable.^ 

Nevertheless, numerous written constitutions were framed for British terri- 
tories overseas, whether as colonies or on their attainment of independence. 
Such constitutions formerly contained no written definition of responsible 
government and did not guarantee the rights of the citizen. Some of these older 
constitutions have stood the test of time virtually unchanged, for example the 
constitution of the Commonwealth of Australia, enacted in 1900. Recently the 
need for constitutional reform has been much discussed by Australians and in 
1986 surviving legal links with the United Kingdom Parliament were severed 
by the Australia Act; but in 1988 a group of constitutional amendments failed to 
receive popular support,^ The Canadian constitution, contained in the British 
North America Act 1867 (now re-named the Constitution Act 1867), was 
amended more frequently by the Westminster Parliament to meet requests from 
Canada. But in 1982 the Canada Act passed at Westminster gave full powers of 
constitutional amendment to Canada and also enacted the Canadian Charter of 
Rights and Freedoms as part of the Canadian constitution.^^ After 1945, a 
different approach to constitution-making prevailed as most British colonies 
acquired independence. It became common form for guarantees of rights and 
declarations of broad political purpose to be included in the constitutions of 
newly independent Commonwealth countries, as in 1979 when the colony of 
Rhodesia achieved independence as the republic of Zimbabwe. Within the 
United Kingdom, as we shall see, the arguments for having a written consti- 


® Kilbrandon Report, para 14. And see ch 3 B. 

® See HP Lee [1988] PL 535. 

See Hogg, Constitutional Law of Canada', and App 1 of the 10th edn of this book. 

** Zimbabwe Constitution Order 1979, SI 1979 No 1600, part III; and see de Smith, The New 
Commonwealth and its Constitutions, ch 5. 
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tution have received more support as lessons are learnt from developments 
within Europe and the Commonwealth. 


Legal consequences of the unwritten constitution 

Where there is a written constitution, the legal structure of government may 
assume a wide variety of forms. Within a federal constitution, the tasks of 
government are divided into two classes, those entrusted to the federal (or 
central) organs of government, and those entrusted to the various states, regions 
or provinces which make up the federation. Thus in countries such as Canada, 
Australia or the USA, constitutional limits bind both the federal and state 
organs of government, which limits are enforceable as a matter of law. It may be 
desired to place certain rights of the citizen beyond reach of the organs of 
government created by the constitution; these fundamental rights may be 
entrenched by requiring a special legislative procedure if they are to be 
amended, or even by rendering them in essence unalterable, as in the Federal 
Republic of Germany. Again, many constitutions seek to avoid a concen- 
tration of power in the hands of any one organ of government by adopting the 
principle of separation of powers, vesting legislative power exclusively in the 
legislature, executive power in the executive and judicial power in the courts. 

Within the United Kingdom, there is no written constitution which can 
secure these objects or serve as fundamental law. In the absence of a consti- 
tution to serve as the foundation of the legal system, the vacuum is filled by the 
legal doctrine of the legislative supremacy of Parliament. The full significance of 
this doctrine will be examined later, but the result is that formal restraints 
upon the exercise of power which exist elsewhere do not exist in the United 
Kingdom. For example, no truly federal system can exist so long as Parlia- 
ment’s legislative supremacy is maintained. Just as it was Parliament which 
passed the Government of Ireland Act 1920, devolving limited powers of self- 
government upon Northern Ireland, so in 1972 Parliament could suspend the 
operation of the Act of 1920 by re-imposing direct rule upon Northern 
Ireland. For a federal system to be established a written constitution would be 
necessary, limiting the powers of the Westminster Parliament and thus prevent- 
ing it from taking back the devolved powers into its own hands. Without such a 
guarantee, if subordinate legislatures were to be established for Scotland and 
Wales, it might be politically difficult to abolish them: but their existence would 
be safeguarded by political factors rather than by law. 

So too, in the absence of a written constitution, it is difficult to imagine how 
the courts could be entrusted with the function of protecting the rights of 
minorities and individual citizens against legislative infringement by Parlia- 
ment. Moreover, the absence of a written constitution means that there is no 
special procedure prescribed for legislation of constitutional importance. Before 
the Republic of Ireland could join the EEC, a constitutional amendment had to 
be approved by referendum of the people. In the United Kingdom, while the 


Basic Law of the Federal Republic of Germany, arts 19(2) and 79(3). 
Ch4. 

Ch5. 

Ch3A. 
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European Communities Act 1972 was debated at length in Parliament, the Act 
was passed by essentially the same procedure as would apply to a Road Traffic 
Act or other ordinary legislation. British membership of the EEC was in 1975 
confirmed by a consultative referendum; but this was a product of divisions in 
the Labour party, not a constitutional requirement. By contrast with written 
constitutions, which may be described as rigid because of the special procedure 
required if they are to be altered, the United Kingdom has what at least in form 
is an extremely flexible constitution. It would seem that there is no aspect of our 
constitutional arrangements which could not be altered by the passing of an Act 
of Parliament. 

The absence of a written constitution also affects the sources of constitutional 
law. Instead of the constitution being the formal source of all constitutional law, 
greater importance attaches to Acts of Parliament and to judicial decisions, 
which settle the law on matters such as police powers that have never been the 
subject of comprehensive legislation. Some major institutions, like the Cabinet, 
do not derive their authority from the law; many important constitutional rules 
are not rules of law at all.^^ To summarise, the absence of a written constitution 
means that the British constitution depends far less on legal rules and safe- 
guards and relies much more upon political and democratic principles. 

Constitutionalism^ ^ 

According to the principle of constitutionalism as it has developed in the demo- 
cratic tradition, one primary function assigned to a written constitution is that 
of controlling the organs of government. ‘Constitutions spring from a belief in 
limited government. As Professor Vile remarked: 

Western institutional theorists have concerned themselves with the problems of ensuring 
that the exercise of governmental power, which is essential to the realisation of the values 
of their societies, should be controlled in order that it should not itself be destructive of 
the values it was intended to promote.^® 

It would be unfortunate if the absence of a written constitution were to 
suggest that no restraints or limits upon government were required. In the 
United Kingdom, the problem is no less acute than in countries with written 
constitutions. The absence of a written constitution makes the more necessary 
the existence of a free political system in which official decisions are subject to 
open discussion and scrutiny by Parliament. In 1973, the Royal Commission on 
the Constitution rejected a written constitution, but increasing dissatisfaction 
with the British political system led later to strong advocacy for the idea;^^ in 
particular, many demands have been made for a new Bill of Rights that could 


Gh2B. 

See Vile, Constitutionalism and the Separation of Powers, and Mcllwain, Constitutionalism, Anaent 
and Modem. 

Wheare, Modem Constitutions, p 7. 

Vile, op cit, p 1 . 

Notably from Scarman, English Law - the New Dimension, and Hailsham, The Dilemma of 
Democracy. Contrast the provocative and witty defence of the unwritten constitution as an 
expression of political culture in Thompson, Wnting by Candlelight, pp 191-256. And see 
Brazier, Constitutional Reform; Johnson, In Search of the Constitution; Mount, The British . 
Constitution Now; and Norton, The Constitution in Flux. 
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give greater legal protection to individual liberties than the present unwritten 
constitution.^ In 1988, a cross-party manifesto, Charter 88, called for a new 
constitutional settlement, and in 1991 the text of a complete constitution for the 
United Kingdom was published.^ After the Conservative victory at the general 
election in April 1992, when the other parties had all favoured constitutional 
reform, there was some inevitable waning of interest in the subject, except to the 
extent that the government’s commitment to closer integration in Europe kept 
constitutional issues relating to that at the forefront of political debate. 


B. Scope of constitutional law 

What is constitutional law? 

There is no hard and fast definition of constitutional law. According to one very 
wide definition, constitutional law is that part of the law which relates to the 
system of government of the country.^ It is more useful to define constitutional 
law as meaning those laws which regulate the structure of the principal organs 
of government and their relationship to each other and to the citizen, and 
determine their main functions. Where there is a written constitution, emphasis 
is placed on the rules which it contains and on the way in which they have been 
interpreted by the highest court with constitutional jurisdiction. One problem 
of definition in the United Kingdom is that many of the rules and practices 
under which our system of government operates do not have the force of law.^ 
Without knowledge of these rules and practices, knowledge of the legal rules 
alone is incomplete and sometimes misleading. In the past this has been 
thought to be a problem peculiar to constitutional law. Today, it is increasingly 
recognised that in most branches of law, the purpose and operation of legal 
rules can be understood only with a knowledge of the social background against 
which the legal rules operate: legal procedures for the resolution of disputes 
arising within a family, a trade union or a limited company are an incomplete 
guide to the role of these institutions in society. 

A further problem of definition is that, unlike legal systems in which law is 
divided up into a series of codes, there is no hard and fast demarcation in 
Britain between constitutional law and other branches of law. A legal historian 
advised students of constitutional law that they should take a wide view of the 
subject: ‘there is hardly any department of law which does not, at one time or 
another, become of constitutional importance’.^ For example, in the field of 
family law, important protection for family life is given by the European Con- 
vention on Human Rights,^ and family status is an important basis for many 
rules of immigration control.’ In industrial law, the freedom of association for 
industrial purposes and the law of picketing® are of constitutional importance. 


' Chl9C. 

^ See note 3 above. 

^ HLE, vol 8j para 801; and see Marshall, Constitutional Theory, ch 1. 
^ Ch2B. 

^ Maitland, Constitutional History, p 538. 

® Arts 8 and 12. Gh 19 B. 

^ Ch20B. 

® Ch23. 
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Numerous civil liberty issues arise out of criminal law and procedure. In 
property law, public control of private rights is a fertile field for the emergence 
of disputes involving a clash between public and private interests. These 
examples are not meant to suggest that constitutional law comprehends the 
whole of the legal system, but that the functioning of the legal system is of direct 
concern to constitutional law. 

Constitutional law and administrative law 

In the past, constitutional law gave more emphasis to the role of the state in 
maintaining public order and national security than it did to the individual’s 
right to a livelihood and housing, the provision of education and health services, 
and the conservation of the environment. Many people still look to the courts 
for protection in the sphere of public order and the criminal law. But in the 
administration of the social services, and in the exercise of economic regulation, 
individuals come into contact more often with officials than with judges. When 
a dispute arises out of these activities, a citizen may ultimately wish to go to the 
courts to assert his or her rights and often the procedure of judicial review 
enables this to be done. But the citizen may often prefer to seek redress of the 
grievance from a member of Parliament. Moreover, administrative tribunals 
and the office of Ombudsman provide important means of redress for the citizen 
against official action or inaction.^ Such bodies come within the scope of both 
constitutional and administrative law. 

There is no precise demarcation between constitutional and administrative 
law in Britain. Administrative law may be defined as the law which determines 
the organisation, powers and duties of administrative authorities.^® Like con- 
stitutional law, administrative law deals with the exercise and control of 
governmental power. A rough distinction may be drawn by suggesting that 
constitutional law is mainly concerned with the structure of the primary organs 
of government, whereas administrative law is concerned with the work of 
official agencies in providing services and in regulating the activities of citizens. 
Within the vast field of government, the lawyer is chiefly concerned with the 
sources of administrative power, with the adjudication of disputes arising out of 
the public services and, above all, with the problem of securing a system of legal 
control over the activities of government which takes account of both public 
needs and the private interests of the individual. 

Constitutional law and public international law 

Public international law is that system of law whose primary function it is to 
regulate the relations of states with one another. The system 

presupposes the state, a territorial unit of great power, possessing within its own sphere 
the quality of independence of any superior, a quality which we are accustomed to call 
sovereignty and possessing within that sphere the power and right to make law not only 
for its own citizens, but also for those of others. 


^ Ch28. 

Gh 26. Also Maitland, Constitutional History, pp 528—35, and Craig, Public Law and Democracy in 
the UK and the USA, 

* ^ C Parry, in Manual of Public International Law, ed Sorensen, p 3. 
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International law thus deals with the external relations of a state with other 
states; constitutional law deals with the legal structure of the state and its 
internal relations with its citizens and others present on its territory. Both are 
concerned with the problem of regulating by legal process and values the great 
power which states wield. In the dualist tradition, national and international 
law operate at two distinct levels, but both are concerned with state power and 
are necessarily connected. Thus one important branch of constitutional law is 
the national law relating to a government’s power to enter into treaties with 
other states and thus to create new international obligations.^^ So too, the 
procedure of extradition, by which a criminal who escapes from one state to 
another may be sent back to the state in which his crime was committed, 
operates both in international and in constitutional law: the government of a 
state which is party to an extradition treaty must equip itself with the powers 
necessary in national law if the state is to be able to fulfil its treaty obligations.^^ 
International organisations have today established new forms of cooperation 
between states and have set standards of conduct for the international com- 
munity. Increasingly international law has become concerned with the treat- 
ment of minority groups and individuals by states. These developments make it 
necessary to reconsider the nature of internal sovereignty which the national 
system of constitutional law ascribes to the state. Thus the European Conven- 
tion on Human Rights, to which the United Kingdom is a party, imposes 
international obligations which directly affect our constitutional law.^^ 

Constitutional law and the law of the European Communities 

The European Communities were created and developed by means of treaties 
between the member states, but they are very different from other international 
organisations to which the United Kingdom has belonged. The Communities 
are equipped with legislative, administrative and judicial organs, which can 
exercise their powers with direct effect throughout the member states. The 
substantive rules of Community law in the economic and social fields lie outside 
the scope of this book. But there now can be no doubt that the Communities 
exercise powers of government over the member states, including the United 
Kingdom, in which the British electorate participate through elections to their 
own and the European Parliament: the public law of the United Kingdom has 
had to adapt to this reality. Accordingly, the main structure of the EEC will be 
outlined and the implications of membership for British constitutional law 
examined, including the relationship between Community law and national 
law.^^ If the pressure for closer European integration is maintained over the 
next decade, the implications of Community law for British government will be 
intensified. In this respect, since the United Kingdom’s position is no different 
from that of other member states, it will be increasingly necessary for public law 
to be studied in a European perspective. 


Chl5B. 

Ch20C. 

Chl9B. 

Ch8. 



Chapter 2 


Sources and nature of the constitution 


A. The legal rules of the constitution 

If the United Kingdom possessed a written constitution, the main rules of 
constitutional law would be contained within it. Alterations to these rules would 
be made by the procedure laid down for amendment of the constitution. In all 
probability, Parliament would be authorised to make detailed provision for 
such matters as the machinery of elections and the structure of the courts. If a 
court exercised the function of interpreting and applying the constitution in 
disputed cases, its decisions would be an authoritative indication of the mean- 
ing of the constitution. The sources of constitutional law would therefore com- 
prise: (a) the constitution itself, and amendments made to it; (b) Acts of 
Parliament dealing with matters of constitutional importance; (c) judicial 
decisions interpreting the constitution. By the word ‘source’ is meant the formal 
origin of a rule which confers legal force upon that rule. The word source may 
also be used in other senses: thus the historical sources of a written constitution 
include both the immediate circumstances in which it was framed and adopted, 
and also the long-term factors which influenced its making. So too there are 
broad political concepts which influence the content of particular legal rules. 
Thus the general belief in democracy explains why the people of the United 
Kingdom have the right to vote in elections. Such concepts are given practical 
effect in legislation by Parliament and may influence decisions that the courts 
take on disputed questions of law. But in this section we are concerned solely 
with the formal sources of the legal rules of the United Kingdom constitution. 
Those constitutional rules which do not have the force of law are discussed in 
Section B. 


Sources of legal rules 

In the absence of a written constitution, the two main sources of legal rules of 
the constitution are the same as of legal rules in general, namely: 

(a) Legislation (or enacted law) ie Acts of Parliament; legislation enacted by 
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ministers and other authorities upon whom Parliament has conferred power to 
legislate;^ exceptionally, legislative instruments issued by the Crown under its 
prerogative powers;^ and, since 1973, legislation enacted by organs of the Euro- 
pean Communities.^ 

(b) Judicial precedent (or case law) ie the decisions of the courts expounding the 
common law or interpreting legislation. Since 1973, this includes decisions of 
the European Court of Justice in relation to Community law."^ 

Another source of legal rules is custom, ie rules of conduct based upon social 
or commercial custom which are recognised by judicial decision as having 
binding force. Custom of this kind is not today an important source of consti- 
tutional law. But many rules of the constitution which do not have the force of 
law are based on the customary usages of various organs of government, and 
these rules will be considered in Section B below. In the case of Parliament, 
each House of Parliament has inherent authority to regulate its own internal 
affairs: the ‘law and custom of Parliament’ {lex et consuetudo Parliamenti) is there- 
fore an important source of constitutional rules and practice to which the 
distinction drawn in this chapter between the legal and non-legal rules of the 
constitution is not applicable.^ 

Another secondary source of constitutional law is to be found in the opinions 
and conclusions of writers of books of authority.® 

(a) Legislation 

In the absence of a written constitution, many Acts of Parliament have been 
enacted which relate to the system of government. There are few topics of 
constitutional law which have not been affected by legislation. Unlike some 
branches of private law, for example the general law of contract, which involve 
relatively little study of enacted law, a study of constitutional law involves 
frequent recourse to the statute book. Those statutes which deal with matters of 
constitutional law do not form sections of a complete constitutional code. If a 
collection were made of all the extant enactments (from medieval charters to the 
present day) which deal with the form and functions of government, the result 
would present a most imperfect description of the constitution.^ Moreover these 
enactments can each be repealed by another Act of Parliament. A few statutes, 
though in law in no different position from other Acts, have special consti- 
tutional significance. 

1 Magna Carta.^ Magna Carta, first enacted in 1215 and confirmed on 
numerous occasions thereafter, was passed by the English Parliament long 


Ch 27. 

Ch 12 D. 

Ch 8. 

Ch 8. 

Section C. 

See for example the statutes collected under the title ‘Constitutional Law’ in Halsbury's Statutes, 
4th ed, vol 10. 

For a fiill historical account, see Holt, Magna Carta. 
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before the formation of the present United Kingdom. The importance of Magna 
Carta lies in the fact that it contained a statement of grievances, the settlement 
of which was brought about by a union against the king of important classes in 
the community. The Charter set out the rights of the various classes of the 
medieval community according to their different needs. The Church was to be 
free; London and other cities were to enjoy their liberties and customs; mer- 
chants were not to be subject to unjust taxation. The famous clauses which laid 
it down that no man should be punished except by the judgment of his peers or 
the law of the land, and that to none should justice be denied, have been 
described as the origin of trial by jury and the writ of habeas corpus. Trial by 
jury is in fact to be traced to another source, and the writ of habeas corpus had 
not yet been devised. But these clauses embodied a protest against arbitrary 
punishment and asserted the right to a fair trial and to a just legal system. 
Today few provisions of Magna Carta remain on the statute book. Its historical 
and symbolic value is greater than its current legal force. 

2 Petition of Right Another document enacted by the English Parliament 
at a later period of constitutional conflict is the Petition of Right 1628, enrolled 
on the statute book as 3 Car 1 c 1.^ This contained protests against taxation 
without consent of Parliament, arbitrary imprisonment, the use of commissions 
of martial law in time of peace and the billeting of soldiers upon private persons. 
To these protests the king yielded, though the effect of the concessions was 
weakened by the view Charles I held that his prerogative powers were not 
thereby diminished. 

3 BUI of Rights and Claim of Right The ‘glorious revolution’ of 1688 
brought about the downfall of James II of England and James VII of Scotland 
from his two thrones and the re-establishment of the monarchy in the two 
kingdoms on terms laid down by the English and Scottish Parliaments respect- 
ively. These terms were accepted by the incoming joint monarchs, William and 
Mary. In England it was the House of Lords and the remnants of Charles IPs 
last Parliament who in 1689 approved the Bill of Rights which was later con- 
firmed by the post-revolution Parliament.^® This laid the foundations of the 
modern constitution by disposing of the more extravagant claims of the Stuarts 
to rule by prerogative right. 

Its principal provisions (known as ‘articles’), many of which are still in force 
as part of English law, declared: 

(1) That the pretended power of suspending of laws or the execution of laws by regal 
authority without consent of Parliament is illegal. 

(2) That the pretended power of dispensing with laws or the execution of laws by regal 
authority as it hath been assumed and exercised of late is illegal. 

(3) That the commission for erecting the late court of commissioners for ecclesiastical 
causes and all other commissions and courts of like nature are illegal and pernicious. 

(4) That the levying money for or to the use of the crown by pretence of prerogative 
^thout grant of Parliament for longer time or in other manner than the same is or shall 
be granted is illegal. 


Halsbuiy's Statutes, vol 10, p 37. 
Ibid, p 49. 
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(5) That it is the right of the subjects to petition the king and all commitments and 
prosecutions for such petitioning are illegal. 

(6) That the raising or keeping of a standing army within the kingdom in time of peace 
unless it be with consent of Parliament is against law . . . 

(8) That election of members of Parliament ought to be free. 

(9) That the freedom of speech and debates or proceedings in Parliament ought not to 
be impeached or questioned in any court or place out of Parliament. 

(10) That excessive bail ought not be required nor excessive fines imposed nor cruel and 
unusual punishments inflicted. 

(11) That jurors ought to be duly impannelled and returned 

(12) That all grants and promises of fines and forfeitures of particular persons before 
conviction are illegal and void. 

(13) And that for redress of all grievances and for the amending, strengthening and 
preserving of the laws Parliaments ought to be held frequently. 

The Scottish Parliament enacted the Claim of Right in 1689. Its contents 
followed those of the Bill of Rights with certain modifications; for example, the 
distinction between the suspending and dispensing powers was not made, but 
all proclamations asserting an absolute power to ‘cass [quash], annul or disable 
laws’ were declared illegal. Many provisions of the Claim of Right are still in 
force within Scotland. 

4 The Act of Settlement The Act of Settlement 1 700, passed by the English 
Parliament, not only provided for the succession to the throne, but added 
important provisions complementary to the Bill of Rights, especially: 

That whosoever shall hereafter come to the possession of this crown shall join in commu- 
nion with the Church of England as by law established. 

That in case the crown and imperial dignity of this realm shall hereafter come to any 
person, not being a native of this kingdom of England, this nation be not obliged to 
engage in any war for the defence of any dominions or territories which do not belong to 
the crown of England, without consent of Parliament. 

That no person who has an office or place of profit under the King or receives a pension 
from the crown shall be capable of serving as a member of the House of Commons. 

That . . .judges’ commissions be made quamdiu se bene gesserint [so long as they are of good 
behaviour], and their salaries ascertained and established, but upon the address of both 
Houses of Parliament it may be lawful to remove them. 

That no pardon under the great seal of England be pleadable to an impeachment by the 
Commons in Parliament. 

The Bill of Rights and the Act of Settlement marked the victory of Parlia- 
ment over the claim of kings to govern by the prerogative. There was, however, 
nothing in these statutes to secure the responsibility of the King’s ministers to 
Parliament. That important principle of parliamentary government developed 
in the 18th century and later, a product of constitutional practice rather than 
legislation.^^ 


“ Halsbury’s Statutes, vol 10, p 44. For judicial citation, see Congreve v Home Office [1976] QB 629 
(art 4); Williams v Home Office [1981] 1 All ER 1211 (art 10); and R v Home Secretary, ex parte 
Herbage (No 2) [1987] QB 1077 (art 10). 

‘2 APS IX, 38. 

Halsbuty’s Statutes, vol 10, p 51. 

'* Ch7. 
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5 Other statutes of constitutional importance. It is not intended to cata- 
logue other principal statutes that form part of constitutional law. To illustrate 
that statute law is a vital source of constitutional law it is sufficient to mention 
the Act of Union with Scotland 1707, the Parliament Acts 1911 and 1949, the 
Crown Proceedings Act 1947, the European Communities Act 1972, the Race 
Relations Act 1976, the Representation of the People Act 1983, and the Public 
Order Act 1986, all of which will be discussed in this book. 

It is often said that in Britain it is not possible to distinguish statutes of 
constitutional significance from other statutes, since without a written consti- 
tution no statute can be labelled as constitutional. But in two respects a distinc- 
tion is sometimes drawn between constitutional and other legislation. First, the 
House of Commons will sometimes refer Bills of constitutional significance for 
detailed consideration to a committee of the whole House rather than to a 
standing committee of the House, but not all Bills of constitutional signifi- 
cance are treated in this way. Secondly, while by the doctrine of implied 
repeal,^® a later Act prevails over the provisions of an earlier Act which are 
inconsistent with the later Act, in the case of some statutes of special consti- 
tutional significance, the courts are sometimes reluctant to hold that they have 
been overridden by a later Act. Under this category might come such Acts as 
the Bill of Rights 1689, the Acts of Union with Scotland and Ireland and, for 
special reasons, the European Communities Act 1972.^^ As a senior judge said 
extra-judicially: 

In strict law there may be no difference in status ... as between one Act of Parliament 
and another, but I confess to some reluctance in holding that an Act of such consti- 
tutional significance as the Union with Ireland Act is subject to the doctrine of implied 
repeal or of obsolescence.^® 


(b) Case law 

The other main source of rules of law is the decisions of the superior courts, 
stated in authoritative form in the law reports. Under the doctrine of precedent, 
or stare decisis, these decisions are binding on inferior courts and may, accord- 
ing to the relative status of the courts in question, bind other superior courts. 
Judge-made law takes two principal forms: 

1 The common law proper. This consists of the laws and customs of the 
realm which have from early times been declared to be law by the judges in 
their decisions in particular cases coming before them. In the reports of these 
cases are to be found authoritative expositions of the law relating to the preroga- 
tives of the Crown,^^ the ordinary remedies of the subject against illegal acts by 


ChlOA. 

Ch5C. 

I' Gh8B. 

Report by the Committee of Privileges on the Petition of the Irish Peers (1966) HL 53 (Lord 
Wilberforce), p 73. 

See Cross, Precedent in English Law. 

Chl2D. 
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public authorities and officials^ and the writ of habeas corpus,^ which in English 
law protects against unlawful invasion of personal liberty. 

Examples of judicial decisions are Entick v Carrington, which held that a 
Secretary of State had no power to issue general warrants for the arrest and 
search of those publishing seditious papers^ and, in modern times, Burmah Oil 
Co V Lord Advocate, which held that the Grown was under a duty to compensate 
the subject for property taken in the exercise of prerogative powers'^ and Conway 
V Rimmer, which held that the courts had power to order the production of 
documents in evidence for which Crown privilege had been claimed by the 
Home Secretary.^ In 1979, the House of Lords held that the crime of publishing 
a blasphemous libel was committed even though the author or publisher had no 
intention to blaspheme;® and in 1984 that a decision by the Prime Minister 
(Mrs Thatcher) to take away the right of staff at GCHQ Cheltenham to belong 
to a trade union was a lawful exercise ofpower.^ As these examples illustrate, by 
judicial decision there may be declared rules of constitutional law which are of 
utmost importance both to the citizen and to the executive and which might not 
have been enacted by Parliament. Indeed, rules of the common law may be 
modified or abolished by Parliament, as was shown in extreme form by the 
legislative response to the Burmah Oil case.^ One fundamental constitutional 
rule which owes its legal source to judicial decision is the doctrine of the 
legislative supremacy of Parliament.® 

2 Interpretation of statute law. The courts have no authority to rule on the 
validity of an Act of Parliament (although they have such authority in the case 
of subordinate legislation)^® but they have the task of interpreting enacted law 
in cases where the correct meaning of an Act is disputed. Important issues of 
public law may arise out of the interpretation of statutes. In R v Inland Revenue 
Commissioners, ex parte Rossminster Ltd, the House of Lords decided (by 4—1) that 
search warrants issued under the Taxes Management Act 1970 authorised the 
entry and search of taxpayers’ homes and offices and the removal of large 
quantities of unidentified documents. In Fox v Stirk the court decided that 
students who lived in college or a hall of residence were ‘resident’ there on the 
annual date for the registration of electors, thus entitling them to vote in that 
constituency.^^ And Broome v Director of Public Prosecutions held that the statutory 
right of strikers to maintain peaceful picketing at their place of work did not 
include the right to stop a vehicle on the highway for the purpose of talking to 
the driver. 


' Ch30 

2 Ch21Fandch30. 

3 (1765) 19 StTr 1030. 

[1965] AG 75. 

" [1968] AC 910; ch 31 C 
® R V Lemon [\979] AC Q\7; and ch22C, 

’ CCSU V Minister for the Civil Service [1985] AC 374. 
® War Damage Act 1965; p 268 below. 

® Ch5. 
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" [1980] AC 952. 

[1970] 2 QB 463; p 163 below 
[1974] AC 587; p 547 below. 
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Since most powers of government are derived from statute, the judge-made 
law which results from the interpretation of statutes is of greater importance in 
public law generally, and administrative law in particular, than the common 
law proper. Just as it is difficult to draft clear, accurate and intelligible legis- 
lation, so also is it to interpret the result. The experience of the courts in this 
task has led to the growth of principles of statutory interpretation. Unfortu- 
nately, these principles are seldom conclusive and indeed may often contradict 
one another."^ Two general approaches are intermittently followed by the 
courts. The literal approach to interpretation is based on the principle that it is 
the duty of the court to discover the true meaning of the words used by Parlia- 
ment; this concentrates on the actual text of the legislation, and excludes con- 
sideration of legislative policy. Another general approach is based on the 
principle that a court should endeavour to give effect to the policy of a statute 
and to the intentions of those who made it, a principle expressed in the mischief 
rule laid down in Heydon's case.^^ There was formerly a firm rule that British 
courts may not look at Hansard (the record of debates in Parliament) to 
discover the meaning of legislation, although limited use might be made of 
documents such as the reports of royal commissions and parliamentary com- 
mittees as an aid to identifying the mischief which legislation was intended to 
remedy. However, in 1992 the House of Lords modified the former rule: a 
court may now use Hansard as an aid to statutory construction where the 
legislation is ambiguous or obscure and the material relied on consists of clear 
statements made by a minister or other promoter of the Bill.^® 

Certain presumptions of interpretation are of constitutional importance. 
Thus many Acts of Parliament do not in law bind central government depart- 
ments, since the Grown is presumed not to be bound by legislation, unless this is 
expressly stated or necessarily implied. In the past there has often been 
applied a presumption that Parliament does not intend to take away common 
law rights by mere implication, as distinct from express words. Thus the courts 
have presumed that Parliament does not intend to take away the property of a 
subject without compensation^^ or to deprive a subject of access to the courts,^ ^ 
and have interpreted penal statutes strictly in favour of the citizen: thus a 
statute creating a criminal offence will not in the absence of express words be 
held to be retrospective.^ These common law presumptions may not however be 
very reliable when applied to town and country planning law, where an essen- 
tial object of the legislation is to restrict the common law rights of the land- 
owner^, or to social security legislation, which creates a whole scheme of rights 
and duties unknown to the common law. 


Report of the Law Commission, The Interpretation of Statutes, HC 256, 1968-69; Marshall, 
Constitutional Theory, ch 4; Cross, Statutory Interpretation', Bennion, Statutory Interpretation. 

Cross, Statutory Interpretation, p 14. 

(1584) 3 Co Rep 71. 

Black- Clawson International Ltd v Papierwerke AG [1975] AC 591; Davis v Johnson [1979] AC 264. 
Pepper v Hart [1992] 3 WLR 1032. 

Lord Advocate v Dumbarton DC [1990] 2 AG 580; ch 31 C. 

Central Control Board v Cannon Brewery Co [1919] AC 744, 752. 

Chester v Bateson [1920] 1 KB 829. 

' Waddington v Miah [1974] 2 All ER 377. 

^ Westminster Bank Ltd v Beverley Borough Council [1971] AC 508. 
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British membership of the European Communities directly affects our tra- 
ditional approaches to interpretation, since in most European legal systems the 
methods of legislative drafting and the rules of statutory interpretation are very 
different from those in Britain. Where it is necessary for a provision of an EEC 
treaty or regulation to be interpreted in a British court, art 177 of the Treaty of 
Rome provides a procedure by which the question of interpretation may be 
settled by the European Court of Justice.^ 

Whatever the rules of interpretation may be within a given legal system, it is 
now recognised that many legal rules have what has been called an open 
texture. As H L A Hart said: 

Even when verbally formulated general rules are used, uncertainties as to the form of 
behaviour required by them may break out in particular concrete cases ... In all fields of 
experience, not only that of rules, there is a limit, inherent in the nature of language, to 
the guidance which general language can provide.^ 

However difficult the task of statutory interpretation may be, it is an essential 
principle of the concept of law that enacted laws should be interpreted by 
judicial bodies independent of the legislature which made the law: statutory 
provisions authorising the government to define the meaning of terms used in 
an Act of Parliament are contrary to basic legal principles.^ In interpreting a 
statute, the judges seek to determine what Parliament intended, and are not free 
merely to decide what they believe to be in the public interest.® 


B. Non-legal rules of the constitution 

Many important rules of constitutional behaviour, which are observed by the 
Sovereign, the Prime Minister and other ministers, members of Parliament, 
judges and civil servants, are contained neither in Acts nor injudicial decisions. 
It will be shown below that disputes which arise out of these rules rarely lead to 
action in the courts and that judicial sanctions are not applicable if the rules are 
broken. Constitutional writers have applied a wide variety of names to these 
rules: the positive morality of the constitution,^ the unwritten maxims of the 
constitution, ® and ‘a whole system of political morality, a whole code of pre- 
cepts for the guidance of public men’.^ Dicey referred to them as: 

conventions, understandings, habits or practices which, though they may regulate the 
conduct of the several members of the sovereign power ... are not in reality laws at all 
since they are not enforced by the courts.^® 


3 Ch8A 

Hart, The Concept of Law, p 123. 

^ Counter-Inflation Act 1973, Sched 3, para 1(1); and cf the Black-Clawson case, note 17 above. 
® Duport Steels Ltd v Sirs [1980] 1 All ER 529. 

^ Austin, The Province of Jurisprudence Determined, p 259. 

® Mill, Representative Government, ch 5. 
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Under Dicey’s influence, the most common name given to this phenomenon is 
constitutional convention. 

This use of the word convention is quite different from its use in international 
law, where a convention is a synonym for a treaty, or binding agreement 
between states. But the notion of conventional conduct does include a strong 
element of what is customarily expected, in the sense of ordinary or regular 
behaviour. In common speech a person may be described as conventional or 
unconventional, depending on his capacity for conforming to or departing from 
accepted patterns of social behaviour and opinion. Most discussion of consti- 
tutional conventions has gone beyond description of conduct which is merely a 
customary practice and has suggested that conventions give rise to binding 
rules of conduct. John Mackintosh described a convention as ‘a generally 
accepted political practice, usually with a record of successful applications or 
precedents’^^ but other authors have described conventions as: 

rules of constitutional behaviour which are considered to be binding by and upon those 
who operate the Constitution but which are not enforced by the law courts . . . nor by the 
presiding officers in the House of Parliament. 

Mackintosh here regards conventions as merely descriptive statements of consti- 
tutional practice, based on observation of what actually happens; the latter 
approach regards conventions as prescriptive statements of what should happen, 
based in part upon observation but also upon constitutional principle. We will 
return later to the choice between these two approaches; but at present we will 
assume that conventions are concerned with matters of obligation, and will 
endeavour to explore the nature of that obligation. 

In this section it is not possible to summarise all existing conventional rules; 
the aim is rather to discuss their general characteristics. Other chapters will 
examine the non-legal rules which apply to particular institutions alongside the 
appropriate legal rules. Some of the most important conventional rules will be 
discussed in the chapters dealing with responsible government, the Crown and 
the Cabinet. First, some examples will be given of non-legal rules and in each 
case relevant legal rules will be mentioned. 


Non-legal rules of the constitution: some examples 

1 It is a rule of common law that the royal assent must be given before a Bill 
which has been approved by both Houses of Parliament can become an Act of 
Parliament. The manner in which the royal assent may be given is now 
regulated by statute and in certain circumstances the royal assent may be 


See eg Mitchell, Constitutional Law, p 39; Wheare, The Statute of Westminster and Dominion Status, 
p 10; and Marshall, Constitutional Conventions, chs 1 and 13. 

Mackintosh, The British Cabinet, p 13. Brazier, in Constitutional Practice, p 3, leaves it open 
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Marshall and Moodie, Some Problems of the Constitution, pp 22-3. Marshall, Constitutional 
Conventions, p 3, refers to conventions as ‘non-legal rules of constitutional behaviour’. 
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signified by others on behalf of the Sovereign. These legal rules deal with a 
vital matter of legal form. But an even more important conventional rule is that 
the royal assent is granted by the Sovereign on the advice of her ministers. 
Where a Bill has been passed by both Houses of Parliament, the royal assent 
will be given as a matter of course. The Sovereign’s legal power to refuse assent 
was last exercised by Queen Anne in 1708, when (apparently with the approval 
of her ministers and without objection by Parliament) the royal assent was 
refused to the Scottish Militia Bill.^^ In the Irish crisis of 1912-14, the Unionists 
suggested to George V that he should withhold assent from the Bill to give home 
rule to Ireland. The Liberal Prime Minister, Asquith, advised the King against 
this and the royal assent was granted.^® While the Sovereign may not of her own 
initiative refuse the royal assent the position may be different if ministers 
themselves advise this course, although this advice would have to be defended 
in Parliament and would provoke discussion. 

2 At common law the Sovereign has unlimited power to appoint whom she 
pleases to be her ministers. Statutes provide for the payment of salaries to 
ministers, and limit the number of appointments which may be made from the 
House of Commons. There is no rule of law which prevents the Sovereign 
appointing to ministerial office a person who is outside Parliament. But all 
appointments are made by the Sovereign on the advice of the Prime Minister 
and the principle of ministerial responsibility^^ requires that a minister should 
belong to one or other House of Parliament. If a non-member is appointed to 
ministerial office, either he must receive a peerage, or he must fight an early by- 
election to win a seat in the Commons. Thus, after the general election in 
October 1964, Mr Frank Cousins and Mr Gordon Walker were each appointed 
ministers, the former not having stood for Parliament, the latter having stood 
unsuccessfully. In January 1965, Mr Cousins was successful at a by-election 
and continued in office; Mr Gordon Walker was defeated and forthwith 
resigned from the government. In 1983, when a Conservative member (Mr 
Hamish Gray) was defeated at the general election, he became a life peer and 
continued to hold office. 

The only exception to the general rule is that the two Scottish Law Officers 
(the Lord Advocate and the Solicitor-General for Scotland) may not always 
have seats in Parliament, although current practice (dating from 1969) is for the 
Lord Advocate to receive a life peerage when he is not a member of the 
Commons. While therefore there is a definite rule that ministers of the Crown 
should hold seats in Parliament, it is not absolute and limited exceptions are 
accepted. 

3 Although the conduct of a general election is governed by detailed statutory 
rules, ^ there is no legal rule which regulates the conduct of the Prime Minister 


Royal Assent Act 1967, Regency Acts 1937-53; ch 10 A. 
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when the result of the election is known. But there is a conventional rule that the 
government must have the confidence of a majority in the Commons. Therefore 
when it is clear from the election results that the Prime Minister on whose 
advice the election had been called has lost the election and another party has 
been successful, he must now resign immediately without, as formerly, waiting 
for the new Parliament to meet.^ Where however the result of the election gives 
no party an overall majority in the Commons, the Prime Minister may continue 
in office for such period as is necessary to discover whether he is able to form a 
coalition or to govern with the support of other parties. In February 1974, when 
this situation arose, a period of three days elapsed before Mr Heath decided to 
resign, having learned that the Liberal MPs would not support him. In 1979, an 
Opposition motion of no confidence in the Labour government was carried by 
one vote (on 28 March 1979) and forced Mr Callaghan to call an early election. 
He resigned as Prime Minister as soon as it was clear that the Conservative 
party had won the election in May 1979. 

4 Superior judges in England and Wales hold their offices by statute during 
good behaviour, subject to a power of removal by the Sovereign on an address 
presented to her by both Houses; by statute they are disqualified from member- 
ship of the Commons.^ Before appointment as a judge, a lawyer may have been 
active in party politics but a conventional rule requires him on appointment to 
sever his links with the party which he had formerly supported. Although the 
legal tenure of judges in Scotland is different, the same conventional rule 
applies. In 1968, a Scottish judge, Lord Avonside, agreed to serve on a com- 
mittee to consider the future constitution of Scotland which Mr Heath, then 
leader of the Opposition, had established. Within a few days, he resigned from 
the committee when his membership of the Conservative party’s committee 
became a matter of public controversy."^ 

5 The office of Speaker of the House of Commons has been recognised by 
statute.^ His election is the first business of a newly elected House. Before his 
first election to the post the Speaker will probably have been a member of the 
party then with a majority in the House. Once elected he is required to sever his 
links with that party and to carry out his duties with complete impartiality. If at 
a subsequent general election he is opposed in his constituency, he stands as the 
Speaker, not as a member of his former party. 

6 The legal opinions which the Law Officers of the Crown give to the govern- 
ment are in law confidential and are protected by legal privilege from being 
produced as evidence in court proceedings. They may however be published by 
the government or quoted from in Parliament if (as rarely happens) a minister 
considers it expedient that the Commons should be told of their contents.® 
During the Westland affair, early in 1986, the Secretary of State for Trade and 

^ Jennings, Cabinet Government^ pp 490-2. 
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Industry (Mr Brittan) authorised civil servants to leak to the press extracts 
from a confidential letter to him from the Solicitor-General, without first seek- 
ing the latter’s consent. ‘Cover’ but not approval for the leak was sought from 
the Prime Minister’s office. Under a storm of criticism for these events, Mr 
Brittan had to resign, thus reinforcing the authority of the rule which the Law 
Officers sought to defend.^ 


Many more examples of non-legal rules of the constitution could be given. 
They serve a wide variety of constitutional purposes and vary widely in import- 
ance. Such rules develop under every system of government, whether a written 
constitution exists or not. Their special importance to the British constitution is 
that it is through these rules that the system of Cabinet government has devel- 
oped. In earlier times, non-legal rules were important in the process by which 
self-governing colonies in the British Empire attained dominion status.^ When 
amendments to the Canadian constitution could be made only by Act of the 
Westminster Parliament, an elaborate system of conventions and practices 
evolved as to how the process of amendment should be set in motion.^ With 
such a diversity of subject matter, what general characteristics, if any, do these 
rules possess? 


General characteristics^^ 

Although some long-established conventional rules (like the rule that the 
Queen’s speech read at the opening of each session of Parliament is prepared by 
her ministers) have great authority and are universally known, many have 
developed out of a desire to avoid the formality, explicitness and publicity 
associated with changes in the law. The development of a regular practice may 
enable legislation on a point of principle to be avoided. The role of the Sover- 
eign in the conduct of government has almost disappeared since the 18th 
century without a series of statutes removing one royal power after another. In 
the same way, many powers have been acquired by the Prime Minister by the 
operation of convention rather than as the result of legislation. Conventional 
rules may be used for discreetly managing the internal relationships of govern- 
ment while the outward legal form is left intact. 

The informality of such rules is often accompanied by the fact that the rules 
themselves are not formulated in writing, for example, the rule that judges 
should not undertake party political activities. But this is not always the case. 
The government may give to the Commons an undertaking about the future use 
of its powers — for example, about the laying of treaties before the House to 
enable them to be debated^ ^ — or may convey to the House undertakings 
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regarding future practice in the making of certain appointments by the Sover- 
eign or Prime Minister. Such undertakings are publicly recorded. 

The development of unwritten rules is often an evolutionary process, one of 
growth rather than manufacture. In retrospect, it is now possible to identify the 
time when the royal assent to a Bill was last refused (1708), when the Lord 
Chief Justice of England last held a seat in the Cabinet (1806) and when a 
member of the House of Lords last held office as Prime Minister (1902). The 
fact that each of these events is highly improbable today, and would be 
regarded as contrary to good constitutional practice, does not mean that this 
has been so ever since the last occurrence. At a given moment of time, it may be 
impossible to tell whether practice on a certain matter has hardened into a rule, 
particularly where the practice is negative in character. 

It is for these reasons, as well as the fact that they operate in a political 
context, that disputes may arise about the existence and content of conventional 
rules. Moreover, different rules are enforceable in different ways. While the 
Prime Minister is primarily responsible for interpreting and enforcing the rules 
regarding the duties and collective responsibility of ministers, the rules which 
forbid a judge to undertake political activities are not primarily interpreted or 
applied by any person other than the judge himself, and depend on the force of 
public and political opinion at large. Disputes about the existence and content 
of legal rules are typically settled by judicial decision. If, as we have seen, many 
legal rules have an ‘open texture’, how much more ‘open’ will be the texture of 
non-legal rules where there is no definite procedure for resolving disputes about 
existence and content. 

In the past, accounts of constitutional conventions often concentrated on the 
rules by which powers legally vested in the Sovereign came to be exercised by 
ministers of the Crown. Dicey considered that conventions were ‘rules intended 
to regulate the exercise of the whole of the remaining discretionary powers of the 
Crown’. In fact many non-legal rules fall outside this category. It is more 
accurate to say that conventional rules regulate the conduct of those holding 
public office. Our constitutional system allots different roles to the Sovereign, 
ministers, judges, civil servants and so on. Anyone who would play one of these 
roles effectively must observe the constitutional restraints which the system 
imposes on those who accept that office. Edward VIII was not willing to accept 
these constraints and was required to abdicate. So too a minister who does not 
observe or does not accept the constraints of his office must resign. Hugh 
Dalton, when Chancellor of the Exchequer, inadvertently revealed Budget 
secrets to journalists as he entered the House to give his speech, and resigned 
from office. Mr Nicholas Fairbairn, Solicitor-General for Scotland, resigned 
after making comments to the press on the Glasgow rape case, one day before 
an important statement on the subject was to be made to Parliament by the 
Lord Advocate. In January 1986, Mr Michael Heseltine, Secretary of State for 
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Defence, walked out of a Cabinet meeting and resigned his post because he was 
not prepared to accept Cabinet Office clearance for all further ministerial 
statements on the Westland affair. Similar constraints operate at the insti- 
tutional level. If the House of Lords does not accept its limited role when 
confronted with the determined will of the Commons, the House knows that it 
may lose its remaining legislative powers or be abolished. 


Why are conventional rules observed? 

Dicey, writing as a lawyer in a period dominated by Austinian jurisprudence 
according to which laws were observed because they could be enforced against 
the citizen by the coercive power of the state, said: 

the sanction which constrains the boldest political adventurer to obey the fundamental 
principles of the constitution and the conventions in which these principles are 
expressed, is the fact that the breach of these principles and of these conventions will 
almost immediately bring the offender into conflict with the courts and the law of the 
land.^^ 

To support this view. Dicey argued that Parliament meets at least once a year 
because the government would be compelled to act unlawfully if this did not 
happen. This argument has been shown to be much weaker than Dicey had 
supposed.^^ In any event, the rule which the supposed legal sanction supports is 
antiquated. Today Parliament is expected not merely to meet once a year but to 
be in session at Westminster for about 34 weeks in the year, interspersed with 
holidays and the long summer recess. During these weeks there is a customary 
pattern of parliamentary work to be done. The Provisional Collection of Taxes 
Act 1968^ imposes certain constraints upon the timetable of Parliament, but this 
in itself is inadequate to explain why Parliament continues to meet regularly 
throughout the year. That Parliament should do so is expected by politicians 
and citizens alike. 

It is much nearer the mark to say, as did Sir Ivor Jennings, that conventions 
are observed because of the political difficulties which arise if they are not.^ As 
these rules regulate the conduct of those holding public office, for such a person 
possibly the most acute political difficulty which can arise is that he should be 
forced out of that office. But an explanation merely in terms of political difficul- 
ties is inadequate since not every event which gives rise to political difficulties 
(for example an unpopular Bill) is a breach of a non-legal rule of the consti- 
tution. The Supreme Court of Canada has stated that the main purpose of 
conventions is to ensure that the legal framework of the constitution is operated 
in accordance with the prevailing constitutional values of the period.^ On this 
basis, conventions are observed for the positive reason that they express prevail- 
ing constitutional values and for the negative reason of avoiding the difficulties 
that may follow from ‘unconstitutionaF conduct. 
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The meaning of ‘unconstitution a l’ 

Where a written constitution ranks as fundamental law, legislative or executive 
acts which conflict with the constitution may be held unconstitutional and thus 
illegal. In the United Kingdom, ‘unconstitutional’ has no defined legal content. 
The 19th century jurist, Austin, suggested that the Sovereign was acting uncon- 
stitutionally when he infringed the maxims of government which with popular 
approval he generally observed - but by definition the Austinian Sovereign 
could not act illegally.^ For Freeman, unconstitutional conduct was conduct 
contrary to ‘the undoubted principles of the unwritten but universally accepted 
constitution’.^ It has been commented that ‘for the Americans, anything uncon- 
stitutional is illegal, however right or necessary it may seem; for the British 
anything unconstitutional is wrong, however legal it may be’.® The two senses of 
‘unconstitutional’ were illustrated in the Canadian constitutional controversy of 
1981-82, when the Supreme Court dealt separately with the issues of whether it 
would be (a) illepl and (b) in breach of convention for the Federal Parliament 
to adopt resolutions requesting amendments to the constitution which were 
opposed by eight of the ten provinces.^ On the first question, the court held (by 
seven to two) that such action would not be illegal, but on the second question 
(by six to three) that it would be in breach of convention. 

While conduct may be unconstitutional without being illegal, illegal acts 
may also be unconstitutional. British politicians who instigated or covered up 
criminal offences for political ends would be in breach of the code of behaviour 
recopised by public opinion, as well as being in breach of the criminal law. 
Ministers are restrained from exceeding their powers not only by the likelihood 
of legal sanctions but also by the constitutional obligation on government to 
conduct its affairs according to law. When used concerning executive decisions, 
‘unconstitutional’ implies that a decision is not merely incorrect in law but also 
contrary to fundamental principle, for example where a policy of the Inland 
Revenue involved ‘taxation by self asserted administrative discretion and not by 
law . It is in this sense that exemplary damages may in exceptional cases be 
awarded in the law of tort when public authorities or officials commit wrongful 
acts that are ‘oppressive, arbitrary or unconstitutional’.® 

In general, however, it is often not easy to determine whether the boundary 
between constitutional and unconstitutional conduct has been crossed, es- 
pedally where there turns out to be no universally accepted rule of conduct. 
Difierent politicians may well take opposing views of the constitutional pro- 
priety of the acts of a government. Lawyers should be slow to condemn pro- 
posals for new legislation as unconstitutional - not only so that the coinage of 
constitutional debate should not be debased, but also because lawyers are 
seldom unmoved by other political considerations. But there is no doubt that 
a Bill which sought to destroy essential features of the electoral system could 
nghtly be described as unconstitutional. 
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The other difficulty in determining what is constitutional in a given situation 
is that there may be no relevant precedent. When in 1932 the Cabinet of the 
National government agreed to differ on a major issue of economic policy, an 
attack on the government for unconstitutional conduct was met by the 
rejoinder: 

Who can say what is constitutional in the conduct of a National Government? It is a 
precedent, an experiment, a new practice, to meet a new emergency, a new condition of 
things... 

In 1975, the open disagreement of the Labour Cabinet over Britain’s con- 
tinued membership of the EEC was defended in similar terms. 


Consequences of a breach of conventional rule 

Various consequences may follow the breach of non-legal rules of the consti- 
tution. Loss of office or departure from public life would be the severest conse- 
quence as in 1990, when a member of Mrs Thatcher’s Cabinet, Mr Ridley, 
made a strongly anti-European speech which departed from stated government 
policy towards the European Communities, and he was forced to resign his 
ministerial post. But the force of public opinion or political controversy may 
simply force the offender to think again: thus the Scottish judge who in 1968 
joined a committee established by the Conservative party decided to resign 
rather than prejudice the work of the committee. In these instances, the 
outcome reinforces the established rule. A less serious consequence would be a 
reprimand or a reminder not to act similarly in the future, given by someone in 
a position to enforce the rule. If no adverse consequences follow, the matter 
becomes more open. Is it simply that it was politically expedient that, for 
example, the Prime Minister should turn a blind eye to the acts of his col- 
leagues, or has the application of the rule been modified or the rule itself 
abandoned? 

As constitutional rules often give rise to reciprocal obligations, one conse- 
quence of a breach may be to release another office-holder from the normal 
constraints that would otherwise be binding. When Ian Smith’s Cabinet in 1965 
unilaterally declared Rhodesia’s independence, the immediate response of the 
UK government, conveyed through the Governor-General of Rhodesia, was the 
dismissal of the entire Cabinet. In the event this dismissal proved purely 
nominal. Somewhat more significantly, the Southern Rhodesia Act 1965 was 
passed at Westminster to give the government full power to legislate for the 
domestic affairs of Rhodesia, thus overriding the previous convention that the 
Westminster Parliament would not exercise its sovereignty in such matters 
except with the agreement of the Rhodesian government. ^ 

Another consequence may be the passing of legislation to avoid a similar 
breach in the future. When in 1909 the Lords rejected the Liberal government’s 
Finance Bill, the crisis was resolved only by the Parliament Act 1911, which 
removed the power of the Lords to veto or delay money Bills. The 1911 Act 
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contained other provisions intended to place the Lords-Commons relationship 
on a new footing. These provisions led in turn to new conventional doctrine 
regarding the use by the House of Lords of its residual powers. 

Should all constitutional rules be enacted as law? 

In theory, all the non-legal rules of the constitution could be enacted in legal 
form by one or more Acts of Parliament. Written constitutions in the Common- 
wealth have adopted various means of incorporating conventions: express 
enactment of the main rules, wholesale adoption by reference to practice in the 
United Kingdom and so on.^^ 

If a written constitution were to be drafted for the United Kingdom, many 
hard decisions on these matters would have to be made. It would, for example, 
be very difficult to anticipate every possible eventuality in which the Sovereign 
might be required to invite a new Prime Minister to form a government. There 
would be no real difficulty in framing the main principles of responsible govern- 
ment, but this would make little difference if the principles continued to govern 
an essentially political relationship between government and Parliament! to 
make the doctrine of responsible government enforceable by the courts would 
be to change its character entirely. 

While enactment may be useful in the case of particular rules that need to be 
clarified, there is little to be said for ‘^codifying’ the non-legal rules of the 
constitution. They cover so diverse an area, and they differ so much in charac- 
ter, that they could not sensibly be included within a single code. Even if the 
attempt was made, it would be impossible to stop the process by which formal 
rules are gradually modified by non-legal rules, principles and practices from 
starting over again. 

It will be evident that there is often a very indistinct borderline between 
conduct which is a matter of habitual practice, and conduct which occurs as a 
result of what is felt to be constitutional obligation. Textbooks on constitutional 
law often exaggerate the extent to which rules govern political life. 

In 1963, by a procedure for which there was no precedent, the 14th Earl of 
Home was chosen to follow Harold Macmillan as Prime Minister and forthwith 
renounced his title so that he could enter the House of Commons as Sir Alec 
Douglas-Home. Coinmenting upon these events. Professor Griffith coined two 
aphorisms as an antidote against a convention-dominated view of the consti- 
^tion: ‘the constitution is what happens’ and ‘if it works, it’s constitutional’. 
His comment concluded: ‘So let us delete those pages in constitutional text- 
books headed Conventions, and talk about what happens and why what hap- 
pened yesterday may not happen tomorrow.’^® In other words, it is better to 
discuss why it would be politically impossible today for a Prime Minister to 
govern from the House of Lords, than to try and read back into past events a 
rule to this effect. 
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One reply to this approach involves considering the relation between the 
reasons which give rise to a rule, and the rule itself. Legal rules, whether made 
by the judges or by Parliament, may continue in force long after the original 
reasons for a rule have been forgotten. In the constitutional field, the infor- 
mality of many non-legal rules enables a rule to disappear or to alter in charac- 
ter as the underlying reasons for the rule change. This does not mean that so 
long as the original reasons continue, there is no rul^. Within a stable political 
system, inherited experience can be expressed in the form of precepts for present 
practice. Like her father, George VI, Elizabeth II has been able to learn from 
the example of her uncle, Edward VIII; subsequent Cabinets have realised 
from the short life of the 'agreement to differ’ in 1932 that such an agreement 
may create more difficulties than it solves. If constitutional experience is 
reduced to the level of sheer political expediency, short-term political advantage 
might tempt a government to abuse its position. There may be short-term 
advantage to a government in seeking to postpone a general election falling due 
at an inconvenient time, but such a proposal must be assessed in terms of 
constitutional principle. As Freeman wrote in 1872: 

Political men may debate whether such and such a course is or is not constitutional, just 
as lawyers may debate whether such a course is not legal. But the very form of the debate 
implies that there is a Constitution to be observed, just as in the other case it implies that 
there is a law to be observed. 

The motives for human conduct are often mixed. If we seek to understand the 
behaviour of the Sovereign, a politician or a judge, we may discover both a 
degree of enlightened self-interest and also a strong perception of constitutional 
obligation. If that perception is shared by others in a similar position, as well as 
by informed commentators, it is difficult to explain such behaviour without 
some reference to the perceived obligation. Without referring to the rules that 
differentiate the actors in their various roles at the opening of a new session of 
Parliament, it is difficult to explain why, for example, the Sovereign’s speech is 
so different in character from the Prime Minister’s speech in the ensuing debate 
in the House of Commons. The fact that non-legal rules and principles may 
change without formal amendment does not mean that they are irrelevant to 
constitutional behaviour. 


The attitude of the courts 

In this section it has been assumed that the rules under discussion are not 
capable of being enforced through the courts. If when a rule has been broken, a 
remedy is available in the courts for securing relief or imposing a sanction upon 
the wrongdoer, this would indicate that the rule has the quality of law. Where a 
non-legal rule has been broken, no remedy will be available in the courts. Often 
the citizen’s only recourse will then be political action — a complaint to an MP, a 
letter to the press, a public demonstration or protest. In view of the political 
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nature of most conventional rules, the stress on political or parliamentary 
remedies is appropriate. Moreover, many conventional rules, for example those 
relating to the Cabinet system, do not affect a citizen’s rights closely enough for 
a judicial remedy to be justified. 

It may however be necessary for a court to take into account the existence of 
a conventional rule in making its decision on a point of law. This is particularly 
likely to happen in administrative law cases where the court’s decision on the 
extent of judicial control may be affected by the doctrine of ministerial responsi- 
bility. The courts have taken judicial notice of the fact that civil servants take 
decisions in the name of ministers and of the fact that ministers may be called to 
account by Parliament for the decisions. The Australian High Court took 
account of the conventional rules which in practice restricted legislation by the 
UK Parliament for Australia before the rules were enacted in the Statute of 
Westminster 1931.^^ But on an appeal from Rhodesia following the unilateral 
declaration of independence, the Judicial Committee, referring to the former 
convention by which the United Kingdom would not legislate for Rhodesia 
except at the request of the Rhodesian government, stated that the convention 
had no legal effect and that the Judicial Committee were concerned only with 
the legal powers of Parliament. 

The Crossman diaries case is an outstanding illustration of the interrelation 
of legal and non-legal rules. As a last resort, an attempt was made by the 
Attorney-General in the public interest to prevent the breach of a conventional 
rule and to establish the existence of a legal obligation. The court held that 
former Cabinet ministers could be restrained by injunction from publishing 
confidential information which came to them as ministers, since there was a 
legal obligation to respect that confidentiality.^ But it would be wrong to sim- 
plify this decision by stating that the court was enforcing the convention of 
collective responsibility; that convention was no more than one factor taken into 
account by the judge in establishing the limits of the legal doctrine of confi- 
dence. In the different context of the Canadian constitution, by a reference 
procedure which permits Canadian courts to give wide-ranging advisory 
opinions, the Supreme Court of Canada in 1981 gave an opinion on the exist- 
ence of the conventions governing the process of constitutional amendment.^ It 
is difficult to imagine circumstances in which the British courts would have 
jurisdiction to give a similar opinion. 

While non-legal rules are not directly enforceable by the courts, it should be 
remembered that some legal rules too are not directly enforceable in the courts; 
for example, it is not possible to enforce in the courts the duty of the Secretary of 
State for Education and Science to promote education and the progressive 
development of educational institutions.^ Nor are all provisions contained in a 
written constitution necessarily suitable for judicial enforcement.^ 
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C. Other sources of the constitution 

The law and custom of Parliament 

While a distinction may be drawn between rules of the constitution which have 
the force of law and those which do not, it is difficult to classify the law and 
custom of Parliament under either heading. In earlier days, reference was often 
made to the ‘High Court of Parliament’.^ Each House has power over its own 
procedure and has certain privileges and immunities. The inherent authority of 
each House to control its own internal affairs is respected by the ordinary courts 
of law, who seek to avoid interfering in these matters.^ Many rules of consti- 
tutional importance are contained in the standing orders of the House of 
Commons, as well as in resolutions of the House and in other sources of the 
practice of the House, such as rulings by the Speaker.^ 

As well as the formal powers of each House, many informal practices and 
understandings are observed between the two main parties in the Commons, 
between the two front benches and the back-bench members, and between the 
main parties and the smaller parties. These practices are not contained in 
standing orders, nor are they often mentioned in that authoritative guide to the 
procedure of Parliament, Erskine May, but they directly affect the conduct of 
parliamentary business. These practices have many resemblances to the con- 
ventional rules of the constitution which apply outside Parliament. Departure 
from these practices could lead to adverse political consequences within Parlia- 
ment, for example the withdrawal of cooperation between government and 
opposition, and possibly to changes in the formal rules of parliamentary busi- 
ness. 

Within Parliament, therefore, there are formal rules, informal rules, prin- 
ciples and practices; and the distinction between these various categories is 
often no more certain in Parliament than outside. In general the ordinary courts 
have no jurisdiction to apply and enforce the law of Parliament. 

Legal and constitutional literature 

In English law, as a general rule no legal textbook has intrinsic authority as a 
source of law: the authority of the most eminent textbook is confined to the 
extent to which a court considers that it accurately reproduces the law as 
enacted by the legislature or decided by earlier courts. ‘Judges do not hesitate to 
differ from statements even in the most respected practice-books, if they 
consider them ill-founded.’^ Where a statute has not yet been judicially inter- 
preted, or where no court has pronounced authoritatively on a matter of 
common law, then the opinions of textbook writers and academic authors may 
be of great value to the legal profession, as well as to the court when a case arises 
for decision.^ Thus Professor de Smith’s treatise, Review of Administrative 
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Action, was a considerable influence upon the development of administrative law 
between 1959 and the author’s death in 1974, as Sir William Wade’s Adminis- 
trative Law continues to be. 

In Scots law, the position is very different as regards the past. A series of 
eminent legal authors between the mid- 17th and early 19th centuries, including 
Viscount Stair, Professor John Erskine and Baron David Hume, are known as 
the institutional writers. Their work expounded the private law and criminal 
law of Scotland in a systematic manner which derived much from the insti- 
tutional writers of Roman law: in the absence of other authority, a statement in 
their works is likely to be taken as settling the law.^® The approach of the 
Scottish legal system to the question of legal authority was seen in Burmah Oil Co 
V Lord Advocate, relating to the Crown’s prerogative: the case having reached 
the House of Lords on appeal from Scotland, counsel and judges referred 
extensively to the civilian writers of earlier centuries, in a manner untypical of 
the English common law. 

Apart from their authority (or lack of it) in the courts, textbooks on consti- 
tutional law are as valuable to the practitioner and the student as in other 
branches of law. Legal writers on the constitution are handicapped by the 
unreality of many of the legal terms which they must sometimes employ.^^ 
Statements about the prerogative powers of the Crown often seem archaic, or to 
be conferring despotic powers upon the Sovereign, until it is realised that they 
concern powers of government exercised by ministers, civil servants and other 
Crown servants. 

In certain areas of the constitution, books such as Jennings’s Cabinet Govern- 
ment, Mackintosh’s The British Cabinet and Griffith and Ryle’s Parliament are an 
invaluable record of constitutional practice. Since they are founded in part upon 
historical sources and in part upon contemporary political practice, it is not 
surprising that writers on British government are seldom unanimous in their 
description of controversial events (for example, the differing interpretations of 
the political crisis in 1931 which led to the formation of the National govern- 
ment).^^ Rules of official secrecy, especially in Cabinet matters, make it 
unusually difficult to write about current practice. While most Cabinet papers 
are now made available in the Public Record Office after 30 years, the current 
structure of Cabinet committees was until 1992 regarded as secret. Another 
problem is that historical precedents are often of doubtful relevance to present 
issues. Jennings, whose book was first published in 1936, was prepared to use 
constitutional precedents dating from 1841.^^ But the system of government has 
changed so much since 1841 that precedents from before, say, the Liberal 
government of 1906 are probably today of no more than historical interest. In 
regard to the Cabinet system, 1906 is too early a date since, for example, a 
permanent Cabinet secretariat was not established until 1916. 

In the field of parliamentary procedure, which is not affected by consider- 
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ations of secrecy, a treatise which has especial authority is Erskine May’s 
Parliamentary Practice, First published in 1844, this is revised regularly under the 
editorship of the Clerk to the House of Commons, and it summarises the 
collective experience of the Clerks of the House. This work is essentially a 
means of reference to the original sources, which are found in standing orders, 
in resolutions of the House, and in rulings given by the Speaker and recorded in 
Hansard. 

Finally, there is a more diverse source of information, namely the unending 
flow from government and Parliament of reports of such bodies as royal com- 
missions, departmental committees, committees of Parliament and tribunals of 
inquiry. Many of these reports have concerned important constitutional topics 
(for example parliamentary privilege, telephone tapping and the interrogation 
of internees in Northern Ireland) as well as matters of possible reform in 
public law (for example, the law of official secrets and contempt of court). 
Other reports come within the prolific class of reports by select committees of 
the House of Commons into the activities of the government departments with 
which they are concerned. Another source of information about such depart- 
ments is found in the reports of the Parliamentary Commissioner for Adminis- 
tration, which give a more detailed insight into the methods of central depart- 
ments than can be obtained from the law reports or Hansard alone. The 
importance of these publications is not that they reach heights of literary excel- 
lence, but that they provide information about the working of government 
which is not given by formal legal sources nor by private or political writings. 
Since 1973, British membership of the EEC has given rise to a new flow of 
official publications from the headquarters of the European Communities. 


D. Constitutional government in Britain 

Evolutionary development 

The British constitution is flexible, not in the sense that it is unstable but in that 
its principles and rules can be changed by an Act of Parliament or the establish- 
ment of a new conventional rule. Perhaps because of this flexibility, the consti- 
tution has, at least since 1688, escaped those revolutionary convulsions which 
may occur in countries with more rigid constitutions but less stable political 
systems. Since the settlement of 1688, there have been innumerable changes in 
the system of government, some freely conceded but many fought for by politi- 
cal action. The result has been a complete change from personal rule by the 
monarch to the collective ascendancy of the Prime Minister and Cabinet. Many 
of the older forms and organs have survived from earlier times, and these are 
tolerated or respected because they represent historic continuity. Writing in 
1867, Walter Bagehot in The English Constitution distinguished between the digni- 
fied parts of the constitution ‘which excite and preserve the reverence of the 
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population’ and the efficient parts, ‘by which it, in fact, works and rules’.^^ 
Bagehot called it the characteristic merit of the constitution ‘that its dignified 
parts are very complicated and somewhat imposing, very old and rather vener- 
able; while its efficient part, at least when in great and critical action, is 
decidedly simple and rather modern.’^ Certainly the apparent continuity can be 
misleading. Even the Royal Commission on the Constitution, who should have 
known better, were moved to say: ‘The United Kingdom already possesses a 
constitution which in its essentials has served well for some hundreds of years’,^ 
a view of history which cannot be supported except by the most selective use of 
the evidence. 

Constitutional monarchy and parliamentary government 

Although the Queen is the head of the state, and government is carried on in her 
name, political responsibility for government is borne by ministers of the 
Crown, who are answerable to and depend for their offices upon the electorate 
and Parliament. After the settlement of 1688, it had to be established that the 
King could govern only through ministers who had the confidence of Parlia- 
ment. Eventually executive powers came to be exercised by the Prime Minister 
and the Cabinet. Reforms of the electoral system after 1832 made the House of 
Commons more representative of the people, although universal adult suffrage 
was achieved only in 1929. The growth of the trade union movement and the 
Labour party enabled all the people to be directly represented in Parliament. 
This process of political evolution has avoided becoming a revolution, although 
there have been times of acute political and social unrest and there has been no 
simple, progressive improvement in democracy. 


The party system 

Parliamentary government cannot be explained solely in terms of legal and 
conventional rules. It depends essentially upon the political base which under- 
lies it, in particular on the party system around which political life is organised. 
Given the present political parties and the electoral system, it is accepted that, 
following a general election, the party with a majority of seats in the House of 
Commons will form the government. As the British system of politics is strongly 
centralised, power to direct national affairs passes to the leadership of the party 
which, in popular terms, has won the general election. Except for February 
1974, every general election held between 1931 and April 1992 produced an 
absolute majority in the Commons for one or other of the major parties. Even if 
that majority is counted in single figures (as it was in 1950-51, 1964-66 and 
after October 1974) it serves as a basis for the government’s authority. In terms 
of the ability to govern for the time being, it is irrelevant that the majority of 
seats in the Commons may represent only a minority of votes cast by the 
electorate - as it has done in every election between 1906 and 1992 except in 
1931 and 1935. 


The English Constitution, p 61. 

^ Ibid, p 65. 

^ Kilbrandon Report, para 395. 
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The British system therefore appears to provide strong government, the 
continuance of the government in office being dependent mainly upon the 
ability of the governing party to retain its majority in the Commons. The 
concentration of power in the hands of the executive makes it necessary to 
emphasise that the British system is only tolerable because of the range of 
restraints upon government which exist. One restraint is the certainty of a 
general election, guaranteed by law to occur at least every five years and likely 
by force of events to occur more frequently. 

Another restraint is that government policies must run the gauntlet of criti- 
cism from Opposition parties and others in Parliament. Another is that a 
government cannot ignore the force of public reaction to its measures (as was 
seen when Mrs Thatcher was ousted from power in 1990): legislation which has 
passed through Parliament may not be enforceable unless it receives cooper- 
ation from the majority of those to whom it is intended to apply. Moreover, it is 
salutary to a government to know that its majority of members in the Commons 
(336 out of 651, after the election in 1992) was elected by only a minority of the 
electors (42.8% of the votes cast in 1992). 

While there have been periods since the partition of Ireland when it has been 
possible to think of the United Kingdom as forming a single political system, 
dominated by two national parties, this was no longer possible during the 
1980s, but that decade showed how difficult it is for a third party to break 
through to a dominant position. From Scotland, Wales and Northern Ireland a 
variety of other parties were represented in local government and at Westmins- 
ter, giving rise to smaller political ‘systems’ in which the general trends of party 
politics in England were not necessarily reproduced. In 1953, an elder states- 
man of the Conservative party wrote: 

the two-party system has been the normal type to which, after occasional interludes, we 
have regularly reverted, for the very reason that it has always centred round the business 
of maintaining a majority in Parliament for a Government or securing its displacement 
by another Government.^ 

Certainly the Conservative and Labour parties have a common interest in 
seeking to maintain a rigorous two-party system. But there is no reason to 
suppose that the constitutional structure of Britain rests upon that system, even 
if for many politicians the ideal state of affairs is one in which they hold office 
with their party commanding an absolute majority in the Commons, as the 
Conservatives did after the elections in 1979, 1983, 1987 and 1992. Periods of 
minority government, as occurred between February and October 1974, and 
again between 1976 and 1979, may well lead to developments in government 
like the agreement between the Labour government and the Liberal party in 
1977-78.^ But there are no reasons based on constitutional principle for regret- 
ting such developments. Indeed, there would be real advantage from a demo- 
cratic viewpoint in a situation in which a government’s proposals and perform- 
ance came under more effective scrutiny in the Commons than is possible when 
that House is dominated by the government. Nor can coalitions, electoral pacts 


^ Amery, Thoughts on the Constitution^ p 43; and cf Jennings, Parliament^ pp 23-4. 
^ See Steel, A House Divided: the Lib-Lab Pact and the Future of British Politics. 
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and unwritten understandings between the parties be regarded as unconstitu- 
tional.^ 

It is not possible in a book on constitutional law to give an account of the 
political system of the United Kingdom. The internal procedures of the parties 
are however often of constitutional importance - for example, the election of a 
leader, the relationship between the parliamentary party and other bodies, and 
the relationship between the party and interests such as the trade unions. We 
will be examining electoral law, including such rules as there are on the financ- 
ing of the parties.^ As between the parties, however, this book seeks to apply the 
theory behind electoral law, namely that in a society which recognises the 
freedom of association for political purposes, the law should maintain con- 
ditions of neutrality between all contesting parties. 

The leading role of the parties in political life is not without its critics. It has 
been argued that the party system serves not so much to enable public opinion 
to be represented in Parliament, as to restrict the scope for popular partici- 
pation in the process of government. One advocate of this view submits that 
participation of the people will be enhanced if the electoral system is changed to 
one of proportional representation, and if the referendum becomes more widely 
used as a means of taking national decisions.^ But if it continues to be accepted 
that the pendulum of government should merely swing at intervals between 
Labour and Conservative, those parties are unlikely to seek to modify the 
traditional process. 


^ See Butler (ed) , Coalitions in British Politics', Butler, Governing without a Majority: Dilemmas for 
Hung Parliaments in Britain', Bogdanor, Multi-party Politics and the Constitution, 
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Bogdanor, The People and the Party System. 



Chapter 3 

The structure of the United Kingdom 


A. The historic structure 

While the external identity of a state is a matter for international law, it is 
constitutional law which regulates the internal relationships of the various 
territories which make up the state. In the past, writers often used the word 
'English’ in referring to the constitution, a usage liable to give the false im- 
pression that English law prevailed throughout the United Kingdom. Dicey 
and Bagehot, for example, wrote about the English constitution when they were 
dealing with the British constitution, or, to be completely accurate, with what 
was then the constitution of the United Kingdom of Great Britain and Ireland. 
The active political consciousness of Ireland since the 19th century, and that of 
Scotland and Wales more recently, means that constitutional lawyers must now 
choose their geographical adjectives more carefully. When in 1969 a royal 
commission on the constitution was appointed, among its duties was ‘to exam- 
ine the present functions of the central legislature and government in relation to 
the several countries, nations and regions of the United Kingdom’ and also to consider 
the constitutional and economic relationships between the United Kingdom 
and the Channel Islands and the Isle of Man. ^ Some of the deliberate vagueness 
of the words in italics was dispelled when the commission’s report referred to 
England, Scotland, Wales and Northern Ireland as the four countries which 
make up the United Kingdom. 


Legal definitions 

In law, the expression ‘United Kingdom’ today refers to the United Kingdom of 
Great Britain and Northern Ireland; it does not include the Channel Islands or 
the Isle of Man. ^ For purposes of international relations, however, the Channel 


^ See Section B below. 

^ Interpretation Act 1978, Sched 1. But by the British Nationality Act 1981, s 50 (1), the 

United Kingdom includes the Channel Islands and the Isle of Man for purposes of nationality 
law. 
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Islands and the Isle of Man are represented by the UK government. So too are 
the colonies and other dependent territories of the United Kingdom overseas.^ 

The expression ‘British Islands’ is defined in the Interpretation Act 1978 as 
meaning the United Kingdom, the Channel Islands and the Isle of Man. The 
expression is occasionally used in legislation. Since the Republic of Ireland is 
outside the United Kingdom, the British Islands do not in law include the 
Republic of Ireland. 

The expression ‘Great Britain’ refers to England, Scotland and Wales: these 
first became a single kingdom by virtue of art 1 of the Treaty of Union between 
England and Scotland in 1707. 

The Wales and Berwick Act 1746 provided that where the expression ‘Eng- 
land’ was used in an Act of Parliament, this should be taken to include the 
dominion of Wales and the town of Berwick on Tweed. But the Welsh Lan- 
guage Act 1967, s 4, provided that references to England in future Acts should 
not include the dominion of Wales. Concerning the boundary between Wales 
and England, a long-standing controversy was brought to an end by the Local 
Government Act 1972, which declared that Monmouthshire was to be within 
Wales.^ 

The adjective ‘British’ is used in common speech to refer to matters associ- 
ated with Great Britain or the United Kingdom. It has no definite legal conno- 
tation and one authority has described the expression ‘British law’ as hopelessly 
ambiguous.® In legislation ‘British’ is sometimes used as an adjective referring 
to the United Kingdom, particularly in the context of nationality.^ 


Historical development of the United Kingdom 

1 Wales.^ While it is not possible to summarise the lengthy history by which 
the kingdom of England became a single entity, it is worthwhile briefly to 
examine the historical formation of the United Kingdom. The military conquest 
of Wales by the English reached its culmination in 1282, when Prince Llywelyn 
was killed and his principality passed by conquest to King Edward I of Eng- 
land. Thereafter the principality (which formed only part of what is now Wales) 
was administered in the name of the Prince, but the rest of Wales was subjected 
to rule by a variety of local princes and lords; at this period English law was not 
extended to Wales, where the local customs, laws and language prevailed. From 
1471, a Council of Wales and the Marches brought Wales under closer rule 
from England and the accession of the Tudors did much to complete the process 
of assimilation. In 1536, an Act of the English Parliament united Wales with 
England, establishing an administrative system on English lines, requiring the 
English language to be used, and granting Wales representation in the English 


^ Ghl5C. 

As to which, see Roberts- Wray, Commonwealth and Colonial Law, pp 32-5. 

^ Ss 1(12), 20(7) and 269; Interpretation Act 1978, Sched 1. 

® Roberts- Wray, op cit, p 69. 

’ British Nationality Act 1981 . See ch 20 A. 

Kilbrandon Report, ch 5, and Andrews (ed) Welsh Studies m Public Law, specially chs 2 (D 
Jenkins), 3 (H Carter) and 4 (I L Gowan). 
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Parliament.® In 1543, a system of Welsh courts (the Courts of the Great 
Sessions) was established to apply the common law of England. The Council of 
Wales and the Marches was granted a statutory jurisdiction which it exercised 
until its abolition in 1689. In 1830, the Courts of the Great Sessions were 
abolished and in their place were set up two new circuits to operate as part of 
the English court system. In the period after union with England, Acts of 
Parliament applying exclusively to Wales were rare.^® 

The mid- 19th century saw the beginning of a political and educational 
revival, and occasional Acts of Parliament applying only to Wales began again 
to be passed. In 1906 the Welsh Department of the Board of Education was 
established, the first central government department created specifically to 
administer Welsh affairs. In 1914 was passed the Welsh Church Disestablish- 
ment Act, which disestablished and disendowed the Church of England in 
Wales. Thereafter from time to time, the identity of Wales was recognised as 
new administrative arrangements were made. In 1949 a Council for Wales and 
Monmouthshire was established with the task of keeping the government 
informed of the impact of governmental activities on the life of the Welsh 
people: this Council gave way to the Welsh Economic Planning Council in 1966 
and to the Welsh Council in 1968.^^ In 1964 following various ministerial 
experiments, the post of Secretary of State for Wales was established and the 
Welsh Office emerged as a department of the UK government. Wales and 
England share a common legal system, but some statutes make special pro- 
vision for Wales. By the Welsh Language Act 1967, the Welsh language may be 
spoken in any legal proceedings within Wales, by any person who desires to use 
it; and ministers are authorised to prescribe the use of Welsh versions of any 
official document or form. 

2 Scotland.^^ Unlike Wales, Scotland was able to maintain its national inde- 
pendence against English military and political pressures during the Middle 
Ages. Scotland retained its own monarchy and only in the 16th century did the 
two royal lines come closer together with the marriage to James IV of Scotland 
of Henry VITs daughter, Margaret. On the death of Elizabeth in 1603, James 
VI of Scotland, great-great-grandson of Henry VII, became James I of Eng- 
land. The union of the Crowns had the important legal consequence that 
persons born in England and Scotland after the union were citizens of both 
countries as they owed allegiance to the same King.^® During the constitutional 
conflicts of the 17th century, events took a broadly similar course in both 
countries and for a brief period under Cromwell, the Commonwealth of Eng- 
land, Scotland and Ireland was subject to a single legislature and executive. But 


® 27 Hen VIII, c 26. The Statute Law Revision Act 1948 called this Act the Laws in Wales Act 
1535, but recent Welsh writers have called it the Act of Union of 1536: Welsh Studies^ p 28. 

See eg Welsh Bible and Prayer Book Act 1563: Welsh Studies^ pp 38-9. 

See eg Sunday Closing (Wales) Act 1881: Welsh Studies, p 48, 

Welsh Studies, p 49. 

Welsh Studies, pp 62-3. 

Section B below. 

Kilbrandon Report, ch 4; see also Donaldson, Scotland: James V— James Vll\ Ferguson, Scotland, 
1689 to the Present. 

Calvin's case (1608) 7 Co Rep la. 
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apart from this, and despite the union of the Crowns, the constitutions of the 
two countries were not united and both the English and the Scottish Parlia- 
ments maintained their separate existences. Following the ousting of James 
II/VII in 1688, the Scottish Parliament for the first time asserted independence 
of the royal will. There followed for some 20 years a contest of wills between the 
English and Scottish Parliaments, marked by religious disputation and by keen 
rivalry to profit from expanding ventures in world trade, against a deeply 
insecure European background. In 1704, the Scottish Parliament by the Act of 
Security went so far as to provide that if Anne died without heirs the Parliament 
would choose her successor, ‘provided always that the same be not successor to 
the Crown of England’, unless in the meantime acceptable conditions of govern- 
ment had been established between the two countries. Following a strong 
initiative from the English government, the English and Scottish Parliaments 
authorised negotiations between two groups of commissioners representing 
each Parliament but appointed by the Queen. The Treaty of Union was drawn 
up by them and was approved by Act of each Parliament together with an Act 
to maintain Presbyterian church government within Scotland. 

The Treaty of Union came into effect on 1 May 1707: it united the two 
kingdoms of England and Scotland into one by the name of Great Britain; the 
Crown was to descend to the Hanoverian line after Anne’s death; there was to 
be a Parliament of Great Britain including 16 Scottish peers and 45 elected 
members in the Commons. Extensive financial and economic terms were 
included in the Treaty. Guarantees were given for the continuance of Scottish 
private law (art 18) and the Scottish courts (art 19), as well as for the mainten- 
ance of the feudal jurisdictions in Scotland and the privileges of the royal burghs 
in Scotland. The Act to maintain the Presbyterian Church in Scotland was 
incorporated in the Treaty and also provided for the maintenance of the Scot- 
tish universities. While the Treaty was described as an incorporating union (ie 
it did not establish a federal system and did not maintain the previous Scottish 
and English legislatures for any purpose), it gave extensive guarantees to Scot- 
tish institutions. Guarantees of a similar kind for English institutions were not 
required as it was obvious that the English would be politically predominant in 
the new Parliament of Great Britain.^^ 

In the years after 1 707, the new unity of Great Britain was challenged by the 
Jacobite uprisings in 1715 and 1745 but without success. Various expedients 
were resorted to for governing Scotland from London, and from time to time 
new laws were made for Scotland by the Parliament of Great Britain. Some of 
these, for example the abolition of the Scottish feudal jurisdictions in 1747, were 
considered in Scotland to be a breach of the Treaty of Union. The Scottish 
Privy Council having been abolished in 1708, for much of the 18th and 19th 
centuries the Lord Advocate, the Crown’s chief law officer in Scotland, occu- 
pied the primary role in politics and government, managing affairs in Scotland 
on behalf of the Crown. In 1885, a new post of Secretary for Scotland was 


y See Donaldson, op cit, ch 15, and Terry, The Scottish Parliament 1603-1707. 

APS XI, 136. 

Scottish Act: APS XI, 406, English Act: 6 Anne c 1 1; Halsbury^s Statutes^ vol 10, p 56. For the 
making of the union, see Filey, The Union of England and Scotland. 

On the legal e0ect of these guarantees, see ch 5 D. 
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created and in 1928 the post was raised to Cabinet status with the title of 
Secretary of State for Scotland. Demands for home rule for Scotland were 
expressed from the late 19th century onwards: the response of the government 
was to develop the Scottish Office as the department responsible for administer- 
ing Scotland.^ Political demands for a Scottish legislative assembly were firmly 
resisted, although greater use was made of committees of Scottish MPs in the 
Commons. Since 1707, Parliament has often legislated separately for the Eng- 
lish and Scottish legal systems. In particular, the structure of private law, 
courts, education and local government in Scotland has always differed from 
the English pattern. 

3 Northern Ireland,^ The constitutional history of Northern Ireland is inex- 
tricably linked with the history of Ireland itself. As an entity Northern Ireland 
dates only from the partition of Ireland in the early 1920s. Ireland itself first 
came under English influence in the 12th century when Henry II of England 
became Lord of Ireland. As settlers came from England, courts modelled on 
those in England were established. While an Irish Parliament began to develop, 
some English legislation was extended to Ireland by ordinance of the King of 
England. In 1494, the Irish Parliament passed the statute known as Poyning’s 
Law, which required that all Irish Bills should be submitted to the King and his 
Council in England; only such Bills as the English Council approved were to be 
returned for the Irish Parliament to pass. In 1541, the title of Lord of Ireland 
was changed to King of Ireland. During the 17th century, Ireland had its share 
of religious bitterness and conflict. William of Orange defeated the former King 
James II at the Battle of the Boyne in 1690. There followed a dispute over the 
power of the Irish House of Lords to hear appeals from Irish courts, and in 1720 
the British Parliament by statute declared that it retained full power to legislate 
for Ireland and deprived the Irish House of Lords of all its judicial powers. 
Pressure from Ireland for greater autonomy led in 1782 to the repeal of the 
Declaratory Act of 1720, and to the recognition by the British Parliament of the 
Irish Parliament’s legislative independence of Britain, although there was no 
change in the position of the monarchy.^ But legislative independence was 
shortlived and after the rising of the United Irishmen in 1798, the British 
government proceeded to a legislative union with Ireland. 

The Union agreement between the two Parliaments was broadly similar to 
the Union with Scotland, although fewer constitutional guarantees were given 
to Ireland than had been given to Scotland. Article 1 created the United 
Kingdom of Great Britain and Ireland, and arts 3 and 4 provided for Irish 
representation in the new Parliament of the United Kingdom. Article 5 
provided for the (Protestant) United Church of England and Ireland, whose 
continuance was stated to be an essential and fundamental part of the Union. 
Within the enlarged United Kingdom, all trade was to be free; the laws in force 


^ Section B below. 

^ For the earlier history, see Donaldson, Some Comparative Aspects of Irish Law] for the 1920 
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in Ireland were to continue, subject to alteration by the UK Parliament from 
time to time. As with the Scottish union, the terms of the Union were separately 
adopted by Act of each of the two Parliaments concerned.^ 

The Irish Union with Britain was much less stable than the Anglo-Scottish 
Union of 1707. For much of the 19th century and on until the present day, the 
Irish question proved to be one of the most difficult political and constitutional 
issues within the United Kingdom. Catholic emancipation occurred in 1829, 
opening the way for political demands for further constitutional reform, often 
associated with militant action and acts of violence. The Irish Church was 
disestablished in 1869 despite the guarantee for its existence contained in the 
Act of Union.^ Gladstone’s two Home Rule Bills in 1886 and 1893 were both 
defeated in Parliament, the first time in the Commons, the second in the Lords. 
After the Parliament Act 1911 had taken away the power of the House of Lords 
to veto legislation® the Government of Ireland Act 1914 became law, but it 
never came into effect because of the outbreak of world war; its parliamentary 
history had been marked by the extreme determination of Ulster protestants not 
to be separated from Britain. 

The Easter rising in Dublin in 1916 was further evidence of the nationalist 
feeling in Catholic Ireland. In 1919 the Sinn Fein movement established a 
representative assembly for what was proclaimed to be the Irish Republic. In 
1920 the Government of Ireland Act was passed by the UK Parliament, provid- 
ing for two Parliaments in Ireland, one for six northern counties and one for the 
remainder of Ireland, with cooperation between the two to be maintained by 
means of a Council of Ireland. The 1920 Act was ignored by Sinn Fein and after 
a period of bitter civil war, an Anglo-Irish Treaty was formally concluded in 
1922. This recognised the emergence of the Irish Free State, on which West- 
minster conferred what was then described as the status of a self-governing 
dominion within the British Empire.^ The six northern counties were excluded 
from the Irish Free State, acquiring their own government and Parliament 
under the 1920 Act. 

While the position of the Irish Free State as a Dominion within the British 
Empire was not free from doubt, steps were taken by it in the 1930s to assert a 
more complete independence of the United Kingdom. The new Irish Consti- 
tution of 1937 declared that Eire was a sovereign independent state. During the 
Second World War, Eire was neutral. In 1949, the state became the Republic of 
Ireland and the UK Parliament at long last recognised that Eire had ceased to 
be part of Her Majesty’s dominions although it was, perhaps anomalously, also 
declared by Parliament that Ireland was not to be regarded as a foreign 
country.^ 

The system of government established under the Act of 1920 in Northern 
Ireland survived in all essentials for the next half-century. Dissatisfaction with 
that system led to civil unrest from 1968 onwards. The UK government was 
required to intervene increasingly in the affairs of Northern Ireland until, in 


* For the Union with Ireland Act 1800, see Halsbury's Statutes, vol 31, p 238. 
^ Ex parte Canon Selwyn (1872) 36 JP 54, and see Calvert, op cit, pp 20-1. 

® ChlOB. 
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^ Ireland Act 1949, s 1 (1) and 2. 
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1972, direct rule of Northern Ireland was resumed and the constitution of 
Northern Ireland was suspended.® In 1973, after a poll of the electorate had 
shown a clear majority in favour of Northern Ireland remaining part of the 
United Kingdom, the system of government under the 1920 Act was finally 
ended. In its place, a bold experiment was made to establish a new Assembly 
and a new form of executive based on the concept of power-sharing.^® Elections 
for the Assembly were held in June 1973 by proportional representation, the 
Sunningdale agreement (to which the Dublin government was a party) was 
reached in December, and the executive came into office in January 1974. But 
the experiment failed after a few months. The Northern Ireland Act 1974 
restored direct rule, making temporary provision for the government of the 
province through the Secretary of State for Northern Ireland, and authorised 
the holding of an elected constitutional convention under the chairmanship of 
the Chief Justice of Northern Ireland. The convention met during 1975 but it 
failed to produce an agreed scheme^ ^ and direct rule from Westminster con- 
tinued. 

Of subsequent developments, mention may be made of the Anglo-Irish 
Inter-Governmental Council, established in 1981 by the governments of the 
United Kingdom and the Irish Republic for the discussion of matters of 
common concern; the increase in Northern Ireland’s representation at West- 
minster from 12 to 17 seats; and the re-activation in 1982 of the Assembly first 
created in 1973.^^ Under the Northern Ireland Act 1982, elections for the 
Assembly were held in October 1982. The Assembly was authorised to make 
proposals to the Secretary of State for a total or partial resumption of the 
devolution of powers authorised by the Act of 1973. It was also empowered to 
exercise a scrutinising function so long as direct rule continues, and for this 
purpose to establish a committee of Assembly members for each Northern 
Ireland department. The aim behind the 1982 Act was to bring together the 
parties of Northern Ireland, leaving to them the task of making further consti- 
tutional proposals, an aim which was not fulfilled. 

A notable development took place in November 1985, when the Anglo-Irish 
Agreement was signed by the British and Irish Prime Ministers at Hillsbor- 
ough.^"^ The Agreement sought to give further assurance that no change in the 
status of Northern Ireland would come about without the consent of the 
majority of its people, to increase cooperation between the two governments in 
relation to security and in economic and social matters, and to provide a 
framework (based on a standing Intergovernmental Conference) for discussion 
between the two governments of issues affecting Northern Ireland (such as 
human rights, security, criminal justice, and social and cultural cooperation). 
The Agreement endorsed the UK government’s policy of seeking to devolve 
powers of government from the Secretary of State to democratic bodies within 
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the province; once devolved, such powers would go out of the remit of the 
Intergovernmental Conference. 

This Agreement attracted much support, with the significant exception of 
Unionist parties in Northern Ireland, who protested vehemently at the 
increased recognition that it gave to the interest of the Dublin government in 
Northern Ireland affairs. No effective progress was made in the devolution of 
powers to Belfast, but measures of cooperation resulted from the Agreement 
and further steps against discrimination were taken. A new initiative to pro- 
mote all-party discussions in Northern Ireland was taken by the Secretary of 
State in 1991-92, without evident success. Direct rule continued, and so did 
terrorist activity on both sides of the Irish Channel. 

It follows that the Union with Ireland Act of 1800 is still in force as regards 
Northern Ireland, except as it has been amended by subsequent legislation, for 
example the disestablishment of the Episcopalian Church in 1869. The UK 
Parliament has pledged that no part of Northern Ireland should cease to be part 
of Her Majesty’s dominions except after a poll of the electorate in Northern 
Ireland has approved such a proposal. 

Three legal systems 

For many purposes the United Kingdom may be described as a unitary state, 
since there is no structure of federalism. But the aim of this brief historical 
outline has been to emphasise that constitutional and legal differences do exist 
within the United Kingdom, and that diversity, as well as political and econ- 
omic unity, is found within the constitution. While the legislative competence of 
Parliament extends to all the United Kingdom, three distinct legal systems 
exist, each with its own courts and legal profession, namely, (a) England and 
Wales (b) Scotland (c) Northern Ireland. A unifying influence is that the House 
of Lords is the final court of appeal from all three jurisdictions, except for 
criminal cases in Scotland. When Parliament legislates, it may legislate for the 
whole United Kingdom (for example, income tax or immigration law), for 
Great Britain (for example, social security or trade union law) or separately for 
one or more of the component countries within the United Kingdom. But such 
legal differences are not always of political significance. 

The Channel Islands 

Neither the Channel Isles, nor the Isle of Man, form part of the United King- 
dom, except for the purposes of the British Nationality Act 1981. The islands 
are possessions of the Crown, and the British government is responsible for their 
defence and international relations. The laws of the Channel Islands are based 
on the ancient customs of the Duchy of Normandy, of which they formed part 
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until 1204. The sovereignty of Her Majesty is admitted only in her right as 
successor to the Dukes of Normandy. These islands have never been colonies 
and enjoy wide autonomy for most domestic purposes, including taxation. They 
are subject to the legislative supremacy of the Westminster Parliament, in 
which they are not represented, but by a long-standing convention it is rare for 
Westminster to legislate directly for the Islands. Where this is intended it is 
usual for the Act of Parliament to authorise an Order in Council to be made 
applying the Act, as modified in the Order, to the Islands. 

In Jersey the Sovereign is represented by the Lieutenant-Governor, who acts 
as the channel of communication between the UK government and the island 
authorities. He is entitled to sit but not to vote in the legislative body, the 
Assembly of the States, and also to sit in the Royal Court. The chief judicial and 
executive officer is the Bailiff who, like the Lieutenant-Governor, is appointed 
by the Crown. He presides over both the States and the Royal Court. The 
Assembly of the States consists of 12 senators, 12 constables and 28 deputies, 
chosen by various forms of election. The Assembly has power to make perma- 
nent laws, subject to their being approved by Orders of the Privy Council 
registered in the Royal Court, and also to make subordinate regulations without 
such approval. Civil and criminal jurisdiction is exercised by the Royal Court, 
constituted by the Bailiff and 12 elected jurats.^® 

The Bailiwick of Guernsey is separate from, but in a similar position to that 
of Jersey. The Bailiff is the head of the administration as well as President of the 
States of Deliberation (the legislature) and the Royal Court. The legislature 
consists of 12 conseillers, 33 deputies, 10 douzaine representatives and two 
representatives of Alderney. The States of Guernsey legislate also for the adjoin- 
ing islands of Alderney and Sark, subject in the former case to the consent of the 
local States, and in Sark to that of the Chief Pleas. As with Jersey, a law may be 
passed by the States but it must be sanctioned by an Order of the Privy Council, 
registered in the Royal Court. 

There are separate Courts of Appeal for Jersey and Guernsey. The judges are 
the Bailiffs of Jersey and Guernsey and their deputies, together with persons 
appointed by the Queen from those who have held judicial office in the Com- 
monwealth or are senior practitioners at the bar in any part of the United 
Kingdom, the Isle of Man, Jersey or Guernsey. From a decision of the Courts of 
Appeal in civil matters, appeal lies to the Judicial Committee of the Privy 
Council.^ 

The Home Secretary is the United Kingdom minister responsible for re- 
lations with the Channel Islands. Formal legislative business is transacted by a 
Committee of the Privy Council for Channel Islands matters. By a long stand- 
ing practice. Orders in Council and Acts of Parliament which apply to the 
islands are registered in each Royal Court, but their legal effect does not derive 
from such registration. The Royal Courts may request reconsideration of an 
Order in Council but can in the last resort be compelled to register it.^ 

Since the UK government is responsible for the Channel Islands in inter- 


For the system of criminal justice in the Channel Islands, see StJ Robilliard [1979] Grim LR 
566. 

‘ Ch 18 A. See eg Vaudin v Hamon [1974] AC 569. 

2 HLE, vol 6, p 382. Cf FdeL Bois [1983] PL 385, 389-91. 
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national affairs, decisions may be taken in the course of Britain’s relations with 
other states which directly affect the internal affairs of the Islands. Before the 
United Kingdom joined the European Communities, the Islands feared that 
British membership of the EEC would prejudice their advantages as a tax 
haven and in other matters. In the event, special terms for the Islands were 
negotiated and included in the Treaty of Accession, whereby the Islands are 
within the EEC for the purposes of free movement of industrial and agricultural 
goods but are exempted from much of the Treaty of Rome, including provisions 
relating to the free movement of persons and tax harmonisation.^ The United 
Kingdom’s adherence to the European Convention on Human Rights extends 
to the Channel Islands. 

The Isle of Man^ 

The Isle of Man, an ancient kingdom, was until 1266 feudatory to the Kings of 
Norway: traces of this Norse heritage survive in Manx law and government. In 
the reign of Henry IV, the English claim to the island prevailed over that of 
Scotland and in 1405 the island was granted to the Earls of Derby with the title 
of King (later Lord) of Man. In 1765 the Lordship re-vested in the Crown. 
Tynwald, the ancient Manx legislature, consists of the Sovereign, represented 
by the Lieutenant-Governor (appointed by the Crown), the Legislative Council 
and the elected House of Keys. The powers of the Manx authorities now extend 
to all domestic matters. In particular, by a series of Isle of Man Acts passed at 
Westminster since 1866 (in particular those of 1958 and 1979) Tynwald may 
regulate the island’s finances, customs, harbours, civil service and police. In 
1981, an Order in Council was made delegating to the Lieutenant-Governor 
power to grant the royal assent to all internal legislation, except for particular 
measures that the Privy Council might reserve to itself. Executive power is 
divided between the Lieutenant-Governor and Tynwald, but since 1981 the 
chairman of the Executive Council has been elected by Tynwald. A new 
Customs and Excise Agreement between the Manx authorities and the UK 
government took effect in 1980, replacing the former Common Purse Agree- 
ment. The Isle of Man has its own legal system and courts, from which an 
ultimate appeal lies to the Privy Council.® 

The Westminster Parliament may legislate for the Isle of Man, either directly 
or by extending Acts of Parliament by Order in Council: in practice this power 
is exercised only after consultation with the island authorities and mainly in 
relation to obligations of the United Kingdom arising under international treat- 
ies. During the 1960s, there was a prolonged dispute between Tynwald and the 
UK government over the control of broadcasting in the island and off its coast; 
the Marine etc Broadcasting (Offences) Act 1967 was extended to the island by 
Order in Council against the wishes of Tynwald.^ 

^ Gmnd 4862-1 (1972), Protocol, No 3, And see Kilbrandon Report, Part XI, chs 31, 32. 

^ See ch 19 B and Gillow v United Kingdom (1986) 1 1 EHRR 335. 

As well as the Kilbrandon Report, Part XI, sec Report of the Joint Working Party on the 
Constitutional Relationship between the Isle of Man and the UK, 1969; HLE, vol 6, pp 387- 
90; and Kermode, Devolution at Work: a Case Study of the Isle of Man 

® See eg Frankland v R [1987] AG 576 and Davis v Radcliffe [1990] 2 All ER 536. 

^ Kilbrandon Report, pp 429-32. 
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The Isle of Man’s position as regards the European Communities is essen- 
tially the same as that of the Channel Islands. In relation to the European 
Convention on Human Rights, difficulties arose when in Tyrer v United Kingdom, 
the European Court of Human Rights held that judicial birching in the Isle of 
Man of a 15 year old boy constituted degrading punishment contrary to art 3 of 
the Convention.^ Subsequently, at the request of the Isle of Man government, 
the UK government did not renew the right of individuals in the Isle of Man to 
petition under the Convention.^ 


B. Devolution of government - an outline 

Although the United Kingdom is made up of four countries (England, Wales, 
Scotland and Northern Ireland) and contains three legal systems, the essential 
structure of the United Kingdom is one of a unitary system of government. 
There is a single Parliament and a single central executive in the form of the 
Prime Minister and the Cabinet, and the machinery of government reflects this 
unitary character. During and after the mid-1960s there developed a movement 
to secure the devolution of government, particularly to Scotland and Wales. 

Unlike federalism, devolution is not a term of art in constitutional law. It has 
been defined as ‘the delegation of central government powers without the relin- 
quishment of sovereignty’.^^ But while a narrow form of devolution may consist 
of nothing more than a decentralisation of some executive powers, devolution 
generally implies the transfer of legislative and executive powers from the centre 
to elected bodies who become responsible for exercising the devolved functions 
over a defined geographic area.^^ In the United Kingdom, devolution is seen to 
be a way of conferring a measure of ‘home rule’ on part of the kingdom. Under a 
scheme of devolution, residual authority is retained at the centre, even if that 
authority need not be exercised so long as the scheme continues. But in a federal 
system, the powers of government at the central and regional levels are deter- 
mined by the constitution, which regulates the formal relations between the two 
tiers of government. 

In the late 19th and early 20th centuries, the burning issue of Ireland led to 
proposals for ‘home rule all round’. Bills proposing home rule for Scotland and 
in some cases for Wales were introduced into Parliament before and after the 
First World War.^^ An inconclusive Speaker’s Conference on devolution was 
held in 1919.^^ Thereafter, until the 1960s, the Labour and Conservative parties 
were interested primarily in controlling the British system of government from 
the centre; and Scotland and Wales were regarded as presenting administrative 


® (1978) 2EHRRl;Chl9B. 

® HC Deb, 18 March 1981, col 98 (WA). And see Teare v O’Callagkan (1982) 4 EHRR 232. 
Kilbrandon Report, para 543. 

On aspects of devolution, see Bogdanor, Devolution', Calvert (ed), Devolution', Dalyell, Devolution, 
The End of Britain?', Grant (ed), Independence and Devolution, the Legal Implications for Scotland', 
Mackintosh, The Devolution of Power. 

See Wolfe (ed). Government and Nationalism in Scotland, ch 1 (G Donaldson). 

Cmd 692, 1920. 
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rather than political problems. The solution favoured by successive govern- 
ments was to create the Scottish and Welsh Offices. 

The Scottish Office system 

Since 1945, the Scottish Office has comprised four or five departments of central 
government, based in Edinburgh but headed by a Cabinet minister (the Sec- 
retary of State for Scotland, aided by a ministerial team) and expected to 
cooperate closely with their counterparts in Whitehall. The departmental 
officials are all members of the British civil service. The Edinburgh system was 
reproduced on a smaller scale when in 1964 the Welsh Office was created in 
Cardiff, with its own Secretary of State. Compared with the Scottish Office, 
the Welsh Office has a narrower range of functions and forms only one depart- 
ment. 

Under this system many functions of domestic government have been 
entrusted to the Scottish and Welsh Offices. Other functions, such as inland 
revenue, social security, employment and the control of immigration have been 
exercised in Scotland and Wales by British departments. In 1992, the functions 
of the Scottish departments included agriculture and fisheries, the arts, crofting, 
development, education, electricity, the environment, fire service, forestry, 
health, police, prisons, roads, social services, transport (except road freight and 
rail), tourism and town planning. As well as these direct responsibilities, the 
Secretary of State has an indirect interest in all matters affecting Scotland, and 
represents Scottish interests to other departments and in the Cabinet. 

This system has some administrative advantages; thus it enables much Scot- 
tish and Welsh business to be dealt with by civil servants who are resident in 
and familiar with the two countries. On some matters, uniform social and 
economic standards are maintained throughout Great Britain, and there is also 
scope for administrative initiatives to be taken in Scotland and Wales. But while 
separate legislation may be enacted for Scotland (and to a lesser extent for 
Wales), this has to be fitted into Westminster’s legislative programme. The 
major drawback arises when as in 1970-74 and since 1979, the majority of MPs 
from Wales and Scotland are in the opposition at Westminster. Indeed, an 
acute shortage of Conservative MPs from both countries was a feature of 
government in the 1980s. Yet despite the fact that only ten Conservative MPs 
out of 72 for Scotland were elected at the 1987 election, the Conservative 
government enacted bitterly unpopular legislation that abolished domestic 
rates as a means of financing local government in favour of the community 
charge (or poll tax), one year earlier in Scotland than in England and Wales. 
The Scottish Office pattern therefore is not a form of ‘home rule’ but rather one, 
as shown by the experience of Northern Ireland, of ‘direct rule’ by the UK 
government in London. 


Drucker (cd), Scottish Government Yearbook 1980, ch 8 (M Macdonald and A Redpath); Keating 
and Midwinter, The Government of Scotland', Kellas, The Scottish Political System', Milne, The 
Scottish Office. And see Cmd 5563, 1937; and Gmd 9219, 1954. 

See Andrews (ed), Welsh Studies in Public Law, ch 4 (I L Gowan). 

Ch lOA. 

See C M G Himsworth and N C Walker [1987] PL 586 and, for a judicial sequel, Pringle, 
Petitioner 1991 SLT 330. 
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The Stormont system^^ 

Under the Government of Ireland Act 1920, Northern Ireland possessed its own 
executive (Governor, Prime Minister, Cabinet and departments) and a legisla- 
ture of two houses (Senate and House of Commons) which sat at Stormont until 
1972. Northern Ireland still elected MPs to sit at Westminster, although on a 
reduced scale, and was subject to the legislative supremacy of Westminster. By 
the 1920 Act, certain subjects were reserved for the United Kingdom, including 
the Crown, treaties and foreign relations, the armed forces and defence, 
nationality, postal services, customs and excise and income tax. 

Subject to these matters, the Stormont Parliament had power ‘to make laws 
for the peace, order and good government of Northern Ireland’. Consti- 
tutional issues might be referred for decision to the Judicial Committee of the 
Privy Council,^® but an Act of the Northern Ireland Parliament which exceeded 
its legal competence (for example, by legislating with respect to the armed 
forces)^ could be held void by the ordinary courts. Stormont had some taxing 
powers, but in practice Northern Ireland became heavily dependent on the 
United Kingdom for financial support, for example in maintaining a social 
security system that offered the same benefits as in Great Britain. Westminster 
frequently found it convenient to legislate for Northern Ireland, even on matters 
that had been transferred to Stormont. The courts were rarely called on to 
interpret the Act of 1920, and when they were, they seemed reticent in matters 
of constitutional interpretation. Even in respect of religious matters, where the 
1920 Act sought to exclude discrimination, little use was made of the courts.^ 
Since the single-party Protestant majority was in power throughout the life of 
Stormont, the Catholic community was in a permanent minority and their 
grievances accumulated over the years.^ Eventually, the outbreak of protest and 
civil disturbances in 1968 forced the Unionist party to adopt a programme of 
reforms, but this came too late to save the system. 

The relationship between the United Kingdom and Northern Ireland was 
sometimes described as quasi-federal, but it lacked the essential qualities of a 
federal relationship, since at any time Westminster could legislate despite the 
transfer of powers to Stormont. 


Royal Commission on the Constitution 1969—73 

Increased support for the Welsh and Scottish nationalist parties from the mid- 
1960s caused both the Conservative party"^ and the Labour government to 
reconsider the position of Scotland and Wales. In 1969, the government 
appointed a royal commission on the constitution, whose primary duty was ‘to 
examine the present functions of the central legislature and government in 


See note 2, p 41 above. Also Birrell and Murie, Poh(^ and Government in Northern Ireland', 
Buckland, The Factory of Grievances', Lawrence, The Government of Northern Ireland, ch 10. 
Government of Ireland Act 1920, s 4(1). 

Government of Ireland Act 1920, s 51. 

^ R (Hume et al) v Londonderry Justices [1972] NILR 91; Northern Ireland Act 1972. 

^ Government of Ireland Act 1920, s 5; and Londonderry CC v McGlade [1925] NI 47. 

^ See Cmnd 532, 1969 (the Cameron report). 
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relation to the several countries, nations and regions of the United Kingdom’ 
The Commission’s report (the Kilbrandon report)^ concentrated its attention 
on the position of Scotland, Wales and the English regions. For Scotland, eight 
of the 13 members of the Commission recommended a form of legislative devo- 
lution, by which Scotland would elect an assembly by proportional represen- 
tation; executive powers in Scotland would be exercised by ministers drawn 
from the assembly. For Wales, six members of the Kilbrandon Commission (a 
minority) recommended a similar scheme. Under these proposals, the posts of 
Secretary of State for Scotland and for Wales would have ceased to exist. But 
there was much disagreement within the Commission. Two members signed a 
strong memorandum of dissent that adopted an altogether broader approach to 
constitutional reform. They recommended directly elected assemblies for Scot- 
land, Wales and five English regions, responsible for the carrying out of social 
and economic policies within a framework of national laws.® 

The Scotland Act and the Wales Act 1978 

While not accepting all the Kilbrandon proposals, the Labour government 
committed itself to creating elected assemblies for Scotland and Wales. But the 
government’s proposals arose as much from political expediency as from com- 
mitment to the principle of devolution. The proposals ran into much difficulty 
in Parliament, made worse by the fact that from 1976 the Labour government 
had lost its absolute majority in the Commons and depended on support from 
smaller parties. After protracted proceedings in two sessions of Parliament, the 
Scotland Act 1978 and the Wales Act 1978 were enacted. 

The Scotland Act proposed to devolve legislative powers on many aspects of 
Scotland’s domestic affairs to an elected assembly, and to vest executive powers 
in a Scottish executive. The single-chamber assembly was to consist of about 
150 members, elected every four years. The assembly’s legislative powers were 
limited to matters devolved by the Act. The validity of assembly measures, both 
as Bills and after they were enacted, was made subject to judicial control to 
ensure that they came within the devolved powers. Twenty-five groups of 
powers were devolved in minutely detailed provisions, including such matters 
as education, housing, roads, local government, the courts and the legal pro- 
fession, and aspects of civil and criminal law. The office of Secretary of State for 
Scotland was to continue, to exercise oversight of the Scottish assembly and 
executive (with power to override Scottish Acts when necessary to maintain 
essential UK interests) and to negotiate an annual block grant from London to 
pay for government in Scotland. One weakness of the scheme was that the 
assembly would have no power of its own for raising revenue by taxation. The 
Wales Act 1978 proposed a similar assembly for Wales, but with narrower 
legislative and executive functions. 

Although these Acts passed through Parliament, the two assemblies were 
never created. The Labour government had intended that the assemblies 
should be set up only after an advisory referendum of the Scottish and Welsh 
electors. Against government wishes, the Commons included what came to be 


^ Cmnd 5460, 1973, discussed by TG Daintith (1974) 37 MLR 544. 
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known as the 40% rule, intended to guard against a low turnout in either 
referendum.^ This required not merely a simple majority of those voting in 
either country to be in favour of the assembly, but also that those voting ‘Yes’ 
had to be not less than 40% of those entitled to vote. When the two referendums 
were held on 1 March 1979, the result in Wales was a resounding defeat for 
devolution, 79% voting ‘No’. In Scotland, a small majority was in favour of 
devolution (32.9% of the electorate voted ‘Yes’, and 30.8% voted ‘No’) but over 
one- third of the electorate did not vote and the 40% hurdle was far from being 
cleared. The Labour government’s refusal to proceed with the two schemes led 
directly to a motion of no confidence in the government being carried by one 
vote. After the Conservative victory at the general election in May 1979, statu- 
tory orders repealing the Scotland and Wales Acts were approved by Parlia- 
ment. 

As was realised during the debates on home rule for Ireland in the late 19th 
century, proposals for devolution within the United Kingdom raise many diffi- 
cult questions, including (a) the problem, once an elected assembly is created 
for part of the United Kingdom, of deciding what the future representation of 
that part should be at Westminster; (b) whether the subordinate assembly 
should have its own power to impose taxes; and (c) the relationship between the 
subordinate powers of an assembly and the legislative supremacy of the West- 
minster Parliament. The 1978 Acts did not provide adequate answers to these 
questions, the Labour government’s policy being that it was possible to change 
the machinery of government in Scotland and Wales without changing ‘the firm 
continuing framework of the United Kingdom’.^ 

Throughout the 1980s and thereafter, the Conservative government 
remained firmly opposed to all proposals for political devolution. One obvious 
reason for this was that the Conservative government was unlikely to benefit 
from the creation of assemblies in a position to challenge its policies. There 
continued to be a commitment (from both Labour and Liberal Democrat 
parties) for a scheme of devolution to Scotland which was more clear-cut than 
the scheme in the 1978 Act.^ As we have already seen, constitutional reform 
received much political attention before the 1992 general election,^® and the 
Scottish National party advocated independence for Scotland within the EEC. 
But the Conservative electoral success in 1992 included a modest revival of 
support in Scotland. Once more devolution to Scotland and Wales moved out of 
the political limelight, which focussed instead on Britain’s place in the new 
Europe. The Scottish and Welsh claims remained unanswered, and there con- 
tinued to be little support for extending any form of devolution to the regions of 
England. 


^ Scotland Act 1978, s 85(2). 

® Cmnd 6348, 1975, pi. 

® See eg the Labour party’s Scotland Bill, November 1987, and HC Deb, 27 January 1988, col 
321. For the continuing Scottish debate, see A Claim of Right for Scotland (1988), and reports of 
the Scottish Constitutional Convention, 1989-92. 
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Chapter 4 


The relationship between legislature, executive 
and judiciary 


For purposes of constitutional analysis, the functions of government have often 
been divided into three broad classes - legislative, executive (or administrative) 
and judicial. It is not always easy, or indeed possible, to determine under which 
head a particular task of government falls, but the organs which mainly perform 
these functions are distinguishable. To give an example from one of the oldest 
tasks of government, that of taxation: the enactment of a law authorising a new 
tax is a legislative function; the provision of machinery for assessing and collect- 
ing the tax payable by each taxpayer is an executive (or administrative) func- 
tion; the determination of disputes between the taxpayer and the tax-collector 
as to the tax due in a particular case is a judicial function, involving interpret- 
ation of the law and its application to the facts. So too in criminal law: the 
creation of a new offence is a matter for legislation, the enforcement of the law is 
an executive function and the trial of alleged offenders is a judicial function. It is 
taken for granted in Britain that the imposition of a new tax and the creation of 
new offences are matters for Parliament, that the enforcement of the law is for 
the executive, and that the application of the law in individual cases is for the 
courts. But the tasks of government today are complex. The simple model 
afforded by taxation and criminal law is not easily applicable to many of the 
more elaborate processes of government. 

In this chapter, it is intended to examine the two questions: 

[a) to what extent are the three functions (legislative, executive and judicial) 
distinguishable today? 

[h) to what extent are these three functions exercisable separately by the insti- 
tutions of Parliament, the executive and the courts to which they are often 
attributed? 


The legislative function 

The legislative function involves the enactment of general rules determining the 
structure and powers of public authorities and regulating the conduct of citizens 
and private organisations. In the United Kingdom, legislative authority is 
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vested in the Queen in Parliament: new law is enacted when, usually on the 
proposal of the government, it has been approved by Commons and Lords and 
has received the royal assent. As this assent is given on the advice of the 
Cabinet, the royal assent has for practical purposes become a formality. Under 
the Parliament Acts of 191 1 and 1949, legislation may be enacted even though it 
has been rejected by the House of Lords. ^ While the House of Lords remains 
part of the legislature, its power to amend measures passed by the Commons is 
limited; and it is politically subordinate to the elected House of Commons. 

While legislative authority is vested in the Queen in Parliament, several 
qualifications need to be borne in mind. 

[a) By Act of Parliament, legislative powers may be conferred on other bodies 
- for example upon ministers, government departments and local authorities. 
While subordinate legislation of this kind is made under the authority of an Act, 
it follows that not all new legislation is directly made by Parliament.^ 

[b) In the European Communities Act 1972, Parliament recognised that the 
organs of the European Communities could legislate in respect of the United 
Kingdom. In Community matters, legislative powers for the United Kingdom 
are exercisable by the Council of Ministers and the Commission of the Commu- 
nities.^ 

{c) While one result of the 17th century constitutional conflict was to impose 
very severe limits on the authority of the Crown to make new law without the 
approval of Parliament, certain legislative powers of the Crown have survived."^ 

(d) While primary legislative authority is vested in Parliament, the two Houses 
have much work to do which does not involve legislating. In fact the time 
devoted by Parliament to the legislative programme seldom exceeds half the 
number of days in a session. The House of Commons especially serves an 
historic function as the ‘grand inquest of the nation’, where government policies 
are debated and the work of government departments is scrutinised.^ 

(e) Most Bills are prepared for Parliament by the government, which is also 
responsible for supervising their passage through each House and for imple- 
menting new Acts once they have received the royal assent. The executive 
therefore participates actively, and often decisively, in the process of legislation. 
When the government has a working majority in the Commons, no new legis- 
lation can be enacted by Parliament which is not approved also by the govern- 
ment. 

(/) Once a new law has been enacted by Parliament, the authoritative 
interpretation of that law is a matter for the courts. The interpretation of 
statutes is in one sense a vital part of the law-making process, as it is only after 
judicial interpretation that it is known whether the intentions of those who 
framed the law have actually been carried into effect; but in this task the judges 
must not seek to compete with the political authority of the legislature.^ 


' ChlOB. 

2 Ch27. 

3 Ch8. 

^ Chl2D. 

^ ChlOCandD. 
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The executive function 

It is more difficult to give a simple account of the executive function than of the 
legislative function. The executive function broadly comprises the whole corpus 
of authority to govern, other than that which is involved in the legislative 
functions of Parliament and the judicial functions of the courts. The general 
direction of policy includes the initiation of legislation, the maintenance of 
order, the promotion of social and economic welfare, administration of public 
services, and the conduct of the external relations of the state. The executive 
function has therefore a residual character, its techniques ranging from the 
formation of broad policy to the detailed management of routine services. 
Historically the executive was identified with the Sovereign, in whose name 
many acts are still performed by the Prime Minister, Cabinet and other minis- 
ters. Today, in a broad sense the executive includes all officials and public 
authorities by which functions of government are exercised. Certainly the civil 
service and armed forces perform executive functions and are directly subject to 
control by the central government. Executive functions are performed by the 
police, local authorities and many autonomous statutory bodies, but these 
bodies share a common characteristic in that they are not subject to the day-by- 
day control of central government. British membership of the European Com- 
munities has meant that the Council of Ministers and the Commission now 
exercise executive functions in relation to the United Kingdom.^ 


The judicial function 

The primary judicial function is to determine disputed questions of fact and law 
in accordance with the law laid down by Parliament and expounded by the 
courts. This function is exercised mainly in the civil and criminal courts by 
professional judges. However, lay magistrates exercise many powers of criminal 
justice in the lower courts and ordinary citizens contribute to the administration 
of justice by serving on juries at criminal trials. The judicial function therefore is 
not assigned to the professional judiciary alone. Nor is it assigned to the civil 
and criminal courts alone. Many disputes which arise out of the conduct of 
government are entrusted to administrative tribunals. Today these tribunals 
are a recognised part of the machinery of justice; they operate subject to the 
supervision of the superior civil courts.® 

As well as their primary function of settling legal disputes, the courts exercise 
certain legislative functions (for example, making rules governing court pro- 
cedure) and administrative functions (for example, administering the estates of 
deceased persons). Some work of the courts (for example, the granting of an 
uncontested divorce) involves no dispute or controversy. Other tasks (for 
example, the sentencing of criminals) are arguably not essential judicial func- 
tions, although they are traditionally the work of judges. In matters of Com- 
munity law, judicial functions are exercised for the United Kingdom by the 
European Court of Justice. 


^ Ch8. 

® Ch28A. 
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The doctrine of the separation of powers 

To summarise the foregoing, it may be said that within a system of government 
based on law, there are legislative, executive and judicial functions to be per- 
formed; and that the primary organs for discharging these functions are respect- 
ively the legislature, the executive and the courts. A legal historian has 
remarked: 

This threefold division of labour, between a legislator, an administrative official, and an 
independent judge, is a necessary condition for the rule of law in modern society and 
therefore for democratic government itself.® 

Admittedly there is no clear-cut demarcation between some aspects of these 
functions, nor is there always a neat correspondence between the functions and 
the institutions of government. There have been periods in Britain when in 
central government (for example, when the king governed through his Council, 
with its mixture of legislative, executive and judicial work) and at a local level 
(for example, when the justices in the English counties exercised a similar 
mixture of functions) , there has been no clear differentiation of functions. Yet it 
may be argued that essential values of law, liberty and democracy are best 
protected if the three primary functions of a law-based government are dis- 
charged by distinct institutions. Robson described the doctrine of separation of 
powers as ‘that antique and rickety chariot . . ., so long the favourite vehicle of 
writers on political science and constitutional law for the conveyance of falla- 
cious ideas’.^® But this does not do justice to the contribution which the doctrine 
has made to the maintenance of liberty and the continuing need by consti- 
tutional means to restrain abuse of governmental power. The rest of this 
chapter will examine the doctrine and how far it applies in Britain today. 

Locke and Montesquieu 

In 1690, the Englishman John Locke wrote in his Second Treatise of Civil Govern- 
ment: 

It may be too great a temptation to humane frailty, apt to grasp at power, for the same 
persons who have the power of making laws, to have also in their hands the power to 
execute them, whereby they may exempt themselves from obedience to the laws they 
make, and suit the law, both in its making and execution, to their own private advan- 
tage. 

The doctrine of the separation of powers was developed further by the 
French jurist, Montesquieu, who based his exposition on the British consti- 
tution of the early 18th century as he understood it. His division of power did 
not closely correspond except in name with the classification which has become 
traditional; for, although he followed the usual meaning of legislative and 
judicial powers, by executive power he meant only ‘the power of executing 


^ Henderson, Foundations of English Administrative Law, p 5. 

'^ohsoxi. Justice and Administrative Law, p 14. 
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matters falling within the law of nations’, ie making war and peace, sending and 
receiving ambassadors, establishing order, preventing invasion.'^ He stated the 
essence of the doctrine thus: 

When the legislative and executive powers are united in the same person, or in the same 
body of magistrates, there can be no liberty . . . Again, there is no liberty, if the judicial 
power be not separated from the legislative and executive. Were it joined with the 
legislative, the life and liberty of the subject would be exposed to arbitrary control; for 
the judge would then be the legislator. Were it joined to the executive however, the judge 
might behave with violence and oppression. There would be an end to everything, were 
the same man, or the same body, whether of the nobles or of the people, to exercise those 
three powers, that of enacting laws, that of executing the public resolutions, and of trying 
the causes of individuals.^'^ 

This statement emphasises that, within a system of government based upon 
law, the judicial function should be exercised by a body separate from legisla- 
ture and executive. Montesquieu did not mean that legislature and executive 
ought to have no influence or control over the acts of each other, but only that 
neither should exercise the whole power of the other. 

In Montesquieu’s observation of the British constitution in the 18th century, 
he saw that Parliament had achieved legislative dominance over the King with 
the passing of the Bill of Rights, and that the independence of the judiciary had 
been declared, but that the King still exercised executive power. Before the 
century was over, however, there had been established in Britain the Cabinet 
system, under which the King governed only through ministers who were 
members of Parliament and responsible to it. This system, with its emphatic 
link between Parliament and the executive, in a major respect ran contrary to 
Montesquieu’s doctrine. It is in the United States constitution that his influence 
can best be seen. 


Separation of powers in the US constitution 

In the US constitution of 1787 the separation of powers was clearly expressed. 
The framers of the constitution intended that a balance of powers should be 
attained by vesting each primary function in a distinct organ. Possibly they 
were imitating the form of the British constitution, but by that time in Britain 
executive power was passing from the Crown to the Cabinet. The US consti- 
tution vests legislative powers in Congress, consisting of a Senate and a House 
of Representatives (art 1), executive power in the President (art 2), and judicial 
power in the Supreme Court and such other federal courts as might be estab- 
lished by Congress (art 3). The President holds office for a fixed term of four 
years and is separately elected: he may therefore be of a different party from 
that which has a majority in either or both Houses of Congress. His powers, like 
those of Congress, are declared by the constitution. While the heads of the chief 
departments of state are known as the Cabinet, they are individually respon- 
sible to the President and not to Congress. This system of a presidential execu- 
tive is quite different from that of Cabinet government in Britain. 
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Neither the President nor members of his Cabinet sit or vote in Congress; 
they have no direct power of initiating Bills or securing their passage through 
Congress. The President may recommend legislation in his messages to Con- 
gress, but he cannot compel it to carry out his recommendations. While he has a 
power to veto legislation passed by Congress, this veto may be overridden by a 
two-thirds vote in each House of Congress. Treaties may be negotiated by the 
President, but must be approved by a two-thirds majority of the Senate. The 
President may nominate to certain key offices, including judges of the Supreme 
Court, but the Senate must confirm these appointments and may refuse to do 
so. The President himself is not directly responsible to Congress for his conduct 
of affairs: in normal circumstances he is irremovable from office, but the consti- 
tution does authorise the President to be removed from office by the process of 
impeachment at the hands of the Senate, Tor treason, bribery, or other high 
crimes and misdemeanours’ (art 2(4)). (The prospect of such impeachment was 
the immediate cause of President Nixon’s resignation from office in 1974 follow- 
ing his complicity in the Watergate affair.) Once appointed, the judges of the 
Supreme Court are independent both of Congress and the President, although 
they too may be removed from office by impeachment. Early in its history, the 
Supreme Court assumed the power, expressed in the historic judgment of Chief 
Justice Marshall in Marbury v Madison^^ to declare acts of the legislature and 
acts of the President to be unconstitutional should they be in conflict with the 
constitution. 

Even in the US constitution, there is not a complete separation of powers 
between the executive, legislative and judicial functions, if by this is meant that 
each power can be exercised in isolation from the others. Having established the 
threefold allocation of functions as a basis, the constitution proceeds to con- 
struct an elaborate system of checks and balances designed to enable control 
and influence to be exercised by each branch upon the others. The Watergate 
affair showed not only the strong position of a President elected into office by 
popular vote: it also showed how a combination of constitutional powers exer- 
cised by Congress and the Supreme Court, as well as such forces as public 
opinion and the press, could combine to remove even the President from 
office. 


Separation of power in other constitutions 

Many other constitutions have been influenced by the separation of powers. In 
France, the doctrine has been of great importance but it has manifested itself 
very differently from the American version. Thus it is considered to flow from 
the separation of powers that the ordinary courts in France should have no 
jurisdiction to review the legality of acts of the legislature or executive. In place 
of the courts the Conseil d’Etat, structurally part of the executive, has devel- 
oped a jurisdiction over administrative agencies and officials which is exercised 
independently of the political arm of the executive.^® 
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The constitutions of member states of the Commonwealth have been 
influenced by the doctrine of separation of powers in a variety of ways. Under 
the Australian constitution, for example, delegation of legislative powers to 
executive agencies has been accepted more readily than the delegation to them 
of judicial powers. The former constitution of Sri Lanka was held to be based 
upon an implied separation of powers; legislation to provide special machinery 
for convicting and punishing the leaders of an unsuccessful coup was held to 
infringe the fundamental principle that judicial power was vested only in the 
judicature.^® In countries with a written constitution based on an express or 
implied separation of powers, the courts may have to decide whether a particu- 
lar statutory power should be classified as legislative, executive or judicial.^ 
British courts do not have this task but have sometimes classified powers for 
such purposes as applying the law of contempt of court and the rules of natural 
justice.^ 


Meaning of separation of powers 

As the strong contrast between the United States and France shows, the doc- 
trine of separation of powers has a variety of meanings. The concept of ‘separ- 
ation’ may mean at least three diffeerent things: 

{a) that the same persons should not form part of more than one of the three 
organs of government, for example, that ministers should not sit in Parliament; 
{b that one organ of government should not control or interfere with the work of 
another, for example, that the judiciary should be independent of the executive; 
(r) that one organ of government should not exercise the functions of another, 
for example, that ministers should not have legislative powers. 

In considering each of these aspects of separation, it needs to be remembered 
that complete separation of powers is possible neither in theory nor in practice. 


Legislature and executive 

Writing in 1867, Bagehot described the ‘efficient secret’ of the constitution as 
‘the close union, the nearly complete fusion, of the legislative and executive 
powers’.^ Bagehot’s critics have rejected the concept of fusion, arguing that the 
close relationship between executive and legislature does not exclude the im- 
portant constitutional distinction between the two. As Amery wrote: 

Government and Parliament, however closely intertwined and harmonized, are still 
separate and independent entities, fulfilling the two distinct functions of leadership, 
direction and command on the one hand, and of critical discussion and examination on 
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the other. They start from separate historical origins, and each is perpetuated in accord- 
ance with its own methods and has its own continuity.'^ 

The three meanings of separation mentioned above will first be applied to the 
relationship between executive and legislature. 

{a) Do the same persons or bodies form part of both the legislature and execu- 
tive? In formal terms, the Sovereign is both the head of the executive and also 
an integral part of the legislature. More important is the convention that minis- 
ters are members of one or other House of Parliament. Their presence in 
Parliament helps to make a reality of their responsibility to Parliament. But it is 
often overlooked that there is a statutory limit on the number of ministers who 
may be members of the Commons.^ Moreover, except for these ministers, the 
vast majority of persons who hold positions within the executive are disqualified 
from membership of the Commons, namely all members of the civil service, the 
armed forces, the police and the holders of many public offices. The House of 
Commons Disqualification Act 1975 and the rules which forbid civil servants 
and the police from taking part in political activities are evidence of a very strict 
separation of membership which is maintained between executive and legisla- 
ture. Only ministers exercise a dual role as key figures in both institutions. 

{b) Does the legislature control the executive or the executive control the legis- 
lature? This question goes to the heart of parliamentary government in Britain 
and no brief answer can be adequate. In one sense, the Commons ultimately 
controls the executive, since the Commons can oust a government which has 
lost the ability to command a majority on an issue of confidence. The Commons 
did this to Mr Callaghan’s minority government in March 1979. But so long as 
the Cabinet can retain the confidence of the Commons, it generally exercises a 
decisive voice in securing the passage of legislation. In 1978 the Select Com- 
mittee on Procedure concluded that 

the balance of advantage between Parliament and Government in the day to day work- 
ing of the Constitution is now weighted in favour of the Government to a degree which 
arouses widespread anxiety and is inimical to the proper working of our parliamentary 
democracy.® 

The period beginning with the Conservative government of 1970-74 has seen a 
developing willingness by MPs to use their voting power in the Commons to 
indicate when necessary their disapproval of particular government measures. 
This trend was at its height during the periods of minority government in 1974 
and in 1976-79.^ It can no longer be argued that a government must resign or 
call a general election whenever it is defeated on a policy issue, but where a 
government is elected with a secure and substantial majority, its prospects of 
being defeated are slight. Between 1979 and 1990, during Mrs Thatcher’s 
premiership, the continuing majority of the government in Parliament meant 
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that Parliament could be used by government to make those changes in the law 
which it desired. 

The close relationship between executive and legislature is not confined to 
legislation. It is also a function of the legislature to call the government to 
account for its administrative work. Control over administration is necessarily 
indirect, as neither House can take over the task of governing. But a variety of 
procedures exist, for example select committees and parliamentary questions, 
by which Parliament informs itself about the activities of the executive. As 
means of control these procedures vary in effectiveness, but they make possible 
some democratic scrutiny. 

(r) Do the legislature and the executive exercise each other's functions? The 
most substantial area in which the executive appears to exercise functions 
belonging to the legislation is in respect of delegated legislation. In Britain there 
is no formal limitation on the power of Parliament to delegate legislative powers 
to the government. Provided that the main principles of legislation are laid 
down in an Act of Parliament, there is advantage in ministers having power to 
implement those principles by detailed regulations. But it is often not easy to 
decide what is a matter of principle for Parliament and what is detail which 
should be left to ministerial discretion. It is therefore essential that parliamen- 
tary procedures should exist for scrutinising the use made of delegated power.^ 


Executive and judiciary 

There must now be examined the relationship between the judiciary and the 
other two organs of government. Again the three questions may be asked: 

{a) Do the same persons form part of the judiciary and the executive? The 
courts are the Queen's courts, but judicial functions are exercised by her judges. 
The Judicial Committee of the Privy Council is in form an executive organ, but 
in fact it is an independent court of law.^ The Lord Chancellor, who is a 
member of the Cabinet, is also head of the judiciary and is entitled to preside 
over the Lords, which is the final court of appeal from the courts of the United 
Kingdom. In fact, he rarely sits to hear appeals today and avoids hearing 
appeals in which a government department is involved as a party. 

The law officers of the Crown (in particular the Attorney-General in England 
and the Lord Advocate in Scotland) have duties of enforcing the criminal law 
which are sometimes described as ‘quasi-judicial’; it must be emphasised that 
the law officers are members of the executive, and are not judges. 

{b) Does the executive control the judiciary or the judiciary control the execu- 
tive? Although judges are appointed by the executive, judicial independence of 
the executive is secured by law, by constitutional custom and by professional 
and public opinion. Since the Act of Settlement 1700, judges of the superior 
English courts have held office during good behaviour and not at the pleasure of 
the executive. One essential function of the judiciary is to protect the citizen 
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against unlawful acts of government agencies and officials. It is a duty of the 
courts, if proper application is made to them by an aggrieved citizen, to check 
public authorities from exceeding their powers and to direct the performance of 
duties owed by them to private citizens.^^ Only an independent judiciary can 
impartially perform these tasks of administrative law. So too, within the EEC, it 
is the duty of the Court of Justice to ensure that the acts of the Community 
organs comply with the treaties on which the Community system is based. 

(r) Do the executive and judiciary exercise each other’s functions? The value of 
an independent judiciary would be reduced if essential judicial functions, for 
example the conduct of civil and criminal trials, were removed from the courts 
and entrusted to administrative authorities. But many disputes which arise out 
of public services today are not best decided by ordinary litigation. Many 
tribunals are now entrusted with the task of resolving disputes between two 
citizens (for example, industrial tribunals) or between a citizen and a govern- 
ment department (for example, social security tribunals). Tribunals form part 
of the machinery of justice and carry out their work independently of the 
departments concerned, Tribunals therefore exercise judicial functions, even 
if they do so by procedures less formal than those used in the courts. There are 
nonetheless many matters which are entrusted not to tribunals but to govern- 
ment departments and ministers for decision. Procedures like the public inquiry 
have been established to maintain standards of fairness and openness before a 
decision is made by the department concerned. It is because a decision is 
required in which full account may be taken of departmental policy, rather than 
a decison based on a judicial application of legal rules, that these matters 
remain subject to departmental or ministerial decision. 

It is not possible to draw a sharp distinction between decisions which should 
be entrusted to courts and tribunals on the one hand, and decisions which 
should be entrusted to administrative authorities on the other. When a new 
statutory scheme is introduced, a wide choice may be made between the differ- 
ent procedures available for deciding disputes likely to arise under the scheme. 
The separation of powers affords little direct guidance as to how particular 
categories of dispute should be settled, except to indicate that decisions which 
are to be made independently of political influence should be entrusted to courts 
or tribunals, and that decisions for which ministers are to be responsible to 
Parliament should be entrusted to government departments. At a local level, 
magistrates in England and the sheriffs in Scotland still have administrative 
duties surviving from the days when they were the principal agents of local 
administration, but this uncertainty about the proper role has for so long been a 
feature of local government that it causes less controversy than would a corres- 
ponding confusion of roles at the national level. 

In Gouriet v Union of Post Office Workers, the House of Lords re-asserted the 
distinction between executive responsibility for enforcing the criminal law and 
the judicial function. In the Court of Appeal, Lord Denning MR had asked the 
rhetorical question (referring to a situation in which a trade union was instruct- 
ing its members to commit a criminal offence), ‘Are the courts to stand idly 
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by?’. The House of Lords rejected this suggestion that the civil courts had some 
executive authority in relation to the criminal law.^^ 


Judiciary and legislature 

Finally, the relationship between the judiciary and the legislature: 

{a) Do the same persons exercise legislative and judicial functions? All full-time 
judicial appointments disqualify for membership of the Commons. In the 
House of Lords, the Lord Chancellor presides over the House sitting in its 
legislative capacity; he is also entitled to preside over the Appellate Committee 
which discharges the judicial work of the House. The Lords of Appeal in 
Ordinary who sit as judges in the Appellate Committee occasionally take part 
in the legislative business of the House; but they do not sit as members of a 
political party and observe restraint in the topics they debate. Their place in the 
upper house of the legislature is indeed a departure from the separation of 
powers, and could not be defended if there were to be extensive reform of the 
upper house and the superior court system. Lay peers by long-established 
convention do not take part in the hearing of appeals. 

{h) Is there any control by the legislature over the judiciary or by the judiciary 
over the legislature? By statute judges of the superior courts may be removed by 
the Crown on an address from both Houses, but only once since the Act of 
Settlement has Parliament exercised the power of removal. The rules of 
debate in the Commons protect judges from certain forms of criticism. Apart 
from the lay magistracy in England, inferior judges have statutory protection 
against arbitrary dismissal by the executive. Under the Tribunals and Inquiries 
Act 1992, the members of tribunals are protected against removal from office by 
the appointing government department.^® 

While the courts may examine acts of the executive to ensure that they 
conform with the law, the doctrine of legislative supremacy denies the courts the 
power to review the validity of legislation. The judges are under a duty to apply 
and interpret the laws enacted by Parliament.^® The effect of their decisions 
may be altered by Parliament both prospectively and also, if necessary, retro- 
spectively. In one sense, therefore, the courts are constitutionally subordinate to 
Parliament, but the courts are bound only by Acts of Parliament and not by 
resolutions of each House, which may have no legal force. The European 
Communities Act 1972 provides an outstanding example of the control which 
the legislature may exercise over the judiciary: by s 3, the courts are required to 
follow the case-law of the European Court of Justice in dealing with matters of 
Community law and to take full account of the reception of Community law into 
the United Kingdom. 

(c) Do the legislature and judiciary exercise each other’s functions? The 
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judicial functions of the House of Lords have already been discussed. Each 
House of Parliament has power to enforce its own privileges and to punish those 
who offend against them. This power might in some circumstances lead to a 
direct conflict with the courts.^ 

Because of the doctrine of precedent, the judicial function of declaring and 
applying the law has a legislative effect, whether in areas of common law or in 
statutory interpretation. But the scope for creating law by judicial decision is 
much narrower than the scope for legislation by Parliament; the courts have 
sometimes been criticised for creating new and uncertain criminal offences 
under the form of declaring the common law, for example the crime of conspir- 
acy to corrupt public morals.^ In the field of police powers, on which Parliament 
before 1984 had not legislated in a comprehensive way, the courts have had to 
apply ancient precedents to modern conditions.^ In England the judiciary twice 
exercised a plainly legislative function in making the Judges’ Rules, which were 
not rules of law in the strict sense but which before the Police and Criminal 
Evidence Act 1984 gave authoritative guidance to the police in questioning and 
taking statements from suspects.^ The rules of precedent themselves are entirely 
judge-made, except where, as in the European Communities Act 1972, statute 
has intervened. In 1966 the House of Lords, sitting extra-judicially, announced 
that it would in future be prepared to depart from a former decision by the 
House when it appeared right to do so.^ 

As a source of law, judicial decision is particularly important in areas where 
government and Parliament are unwilling to legislate directly. This applies not 
only to the area of police powers and civil liberties, but also in administrative 
law. The executive is understandably slow to propose new measures exposing 
itself to more effective judicial control. In 1968, the House of Lords departed 
from a rule it had previously laid down in holding that the courts had power to 
overrule a claim by a government department to withhold a document ^from 
production as evidence in civil litigation on the ground of Crown privilege. It is 
very unlikely that the government would have proposed to Parliament that the 
law should be amended in the manner thus declared judicially by the House of 
Lords. 


Summary 

In the absence of a written constitution, there is no formal separation of powers 
in the United Kingdom. No Act of Parliament may be held unconstitutional on 
the ground that it seeks to confer powers in breach of the doctrine. While the 
functions of legislature and executive are closely interrelated, and ministers are 
members of both, the two institutions of Parliament and government are dis- 
tinct from each other. The formal process of legislation is different from the day- 
to-day conduct of government, just as the legal effect of an Act of Parliament 
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differs from that of an executive decision. Practical necessity demands a large 
measure of delegation by Parliament to the executive of power to legislate. The 
independence of the judiciary is maintained, but many disputes which arise out 
of the process of government are entrusted not to the courts but to administrat- 
ive tribunals: these tribunals are expected to observe the essentials of fair 
judicial procedure. 

The effect of British membership of the European Communities is that the 
organs of the Communities may now exercise legislative, executive and judicial 
powers in respect of the United Kingdom. While judicial powers are exercised 
by the European Court, whose independence is guaranteed, legislative auth- 
ority is vested in the Council of Ministers, representing the governments of the 
member states. But in general this authority is not exercised except after exten- 
sive preparatory work by the Commission, and after consultation with the 
European Parliament.^ Constitutional experience at a national level suggests 
that the excessive concentration of power in any single organ of government is a 
greater danger to liberty than departures from a formal separation of powers. 

While the classification of the powers of government into legislative, execu- 
tive and judicial powers involves many conceptual difficulties (for example, no 
sharp boundary can be drawn between judicial and administrative functions, or 
between legislation and administration), within a system of government based 
on law it remains important to distinguish in constitutional structure between 
the primary functions of law-making, law-executing and law-adjudicating. If 
these distinctions are abandoned, the concept of law itself can scarcely survive. 
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Chapter 5 

Parliamentary supremacy 


A. The growth of the legislative authority of Parliament 

Before examining the legal meaning of the supremacy of Parliament today, we 
may consider briefly the main stages by which the legislative dominance of 
Parliament came to be established. 

It was recognised in the middle ages that an Act of Parliament could change 
the common law. With the Reformation there disappeared the idea that there 
were certain ecclesiastical doctrines that Parliament could not touch. Henry 
VIII and Elizabeth I made the Crown of England supreme over all persons and 
causes and used the English Parliament to attain this end. Even in the 17th 
century it was contended that there were certain natural laws which were 
immutable,^ but the common lawyers were the allies of Parliament in the 
struggle with the Crown and, to defeat the Crown’s claim to rule by prerogative, 
conceded that the common law could be changed by Parliament.^ 


The struggle for supremacy 

Legislative supremacy involves not only the right to change the law but also 
that no one else should have that right. In many spheres the King’s prerogative 
at the beginning of the 17th century was undefined and the King exercised 
through the Council a residue of judicial power which enabled him to enforce 
his prerogative powers. Acts of Parliament which purported to take away any of 
the inseparable prerogatives of the Crown were considered invalid^ but this 
view of the royal prerogative could not survive the political challenge from 
Parliament, 


1 Ordinances and proclamations. A clear distinction between the statutes 
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of the English Parliament and the ordinances of the King in Council was 
lacking long after the establishment of the Model Parliament at the end of the 
13th century. The Statute of Proclamations 1539 gave Henry VIII wide powers 
of legislating without reference to Parliament by proclamation, which had 
replaced the ordinance as a form of legislation. This statute did not give to the 
King and Council power to do anything that they pleased by royal ordinance, 
but was an attempt to deal with the obscure position of the authority possessed 
by proclamations. It safeguarded the common law, existing Acts of Parliament 
and rights of property, and prohibited the infliction of the death penalty for a 
breach of a proclamation.^ ‘Its chief practical purpose was undoubtedly to 
create machinery to enforce proclamations’.^ Despite the repeal of this statute in 
1547, Mary and Elizabeth continued to resort to proclamations. The judicial 
powers of the Council, and in particular of the Court of Star Chamber, were 
available to enforce proclamations. The scope of the royal prerogative to legis- 
late remained undefined. James I made full use of this power, with the result 
that in 1611 Chief Justice Coke was consulted by the Council, along with three 
of his brother judges, about the legality of proclamations. The resulting opinion 
is to be found in the Case of Proclamations: 

1 The King by his proclamation cannot create any offence which was not one before; for 
then he might alter the law of the land in a high point; for if he may create an offence 
where none is, upon that ensues fine and imprisonment. 

2 The King hath no prerogative but what the law of the land allows him. 

3 But the King for the prevention of offences may by proclamation admonish his 
subjects that they keep the laws and do not offend them upon punishment to be inflicted 
by law; the neglect of such proclamation aggravates the offence. 

4 If an offence be not punishable in the Star Chamber, the prohibition of it by proclama- 
tion cannot make it so.® 

A definite limit was thus put upon the prerogative, the full force of which was 
effective only when the Star Chamber and other conciliar tribunals were abol- 
ished in 1640. The gist of the Case of Proclamations is that the King’s prerogative 
is under the law, and that Parliament alone can alter the law which the King is 
to administer. 

2 Taxation. The imposition of taxes is a matter for legislation. Inevitably 
taxation was a major issue between the Stuart Kings and Parliament. If the 
Crown could not levy taxes without the consent of Parliament, the will of 
Parliament must in the long run prevail. It had been conceded by the time of 
Edward I that the consent of Parliament was necessary for direct taxation. The 
history of indirect taxation is more complicated, since the regulation of foreign 
trade was a part of the royal prerogative in relation to foreign affairs. There was 
no clear distinction between the imposition of taxes by way of customs duties 
and the prerogative powers in relation to foreign trade and defence of the realm. 

In the Case of Impositions [Eaters Case)^ John Bate refused to pay a duty on imported 
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currants imposed by the Crown on the ground that its imposition was contrary to the 
statute 45 Edw 3 c 4 which prohibited indirect taxation without the consent of Parlia- 
ment. The Court of Exchequer unanimously decided in favour of the Crown. The King 
could impose what duties he pleased for the purpose of regulating trade, and the court 
could not go behind the King’s statement that the duty was in fact imposed for the 
regulation of trade. 

In the Case of Ship Money {R v Hampden),^ John Hampden refused to pay ship money, a 
tax levied by Charles I for the purpose of furnishing ships in time of national danger. 
Counsel for Hampden conceded that sometimes the existence of danger would justify 
taking the subject’s goods without his consent, but only in actual as opposed to threat- 
ened emergency. The Crown conceded that the subject could not be taxed in normal 
circumstances without the consent of Parliament, but contended that the King was the 
sole judge of whether an emergency justified the exercise of his prerogative power to raise 
funds to meet a national danger. A majority of the Court of Exchequer Chamber gave 
judgment for the King.^ 

The decision was reversed by the Long Parliament, and this aspect of the 
struggle for supremacy was concluded by the Bill of Rights, art 4, which 
declared that it was illegal for the Crown to seek to raise money without 
Parliamentary approval. 

3 Dispensing and suspending powers. The power of the Crown to dis- 
pense with the operation of statutes within certain limits may at one time have 
been necessary having regard to the form of ancient statutes and the irregular 
meetings of Parliament. So long, however, as the limits upon the dispensing 
power were not clearly defined, there was here a threat to the legislative supre- 
macy of Parliament. In the leading case of Thomas v Sorrell, the court took care 
to define the limits within which the royal power to dispense with laws was 
acceptable. But in Godden v Hales the court upheld a dispensation from James II 
to Sir Edward Hales excusing him from taking religious oaths and fulfilling 
other obligations imposed by the Test Act; it was held that it was an inseparable 
prerogative of the Kings of England to dispense with penal laws in particular 
cases and upon necessary reasons of which the King is sole judge. 

Thus encouraged, James II proceeded to set aside statutes as he pleased, 
granting a suspension of the penal laws relating to religion in the Declarations 
of Indulgence in 1687 and 1688. These acts of James were an immediate cause 
of the revolution of 1688. The Bill of Rights abolished the Crown’s alleged 
power of suspending laws and also prohibited the Crown’s power to dispense 
with the operation of statutes, except where this was authorised by Parlia- 
ment.^^ Similar provision was made in the Scottish Claim of Right. 
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4 The independence of the judiciary. So long as the tenure of judicial 
office depended upon the royal pleasure, there was a risk of the subservience of 
judges to the Crown. To ensure that English judges should not hold office at 
pleasure of the Crown, the Act of Settlement 1700 provided that they should 
hold office quamdiu se bene gesserint (during good behaviour) but subject to a 
power of removal upon an address from both Houses of Parliament. 


Growth of ministerial responsibility 

The Bill of Rights and the Act of Settlement established the legislative authority 
of the English Parliament vis-a-vis the Crown, while preserving the prerogatives 
of the Crown in matters which had not been called in question. But it was not 
yet recognised that the responsibility of the King’s ministers could best be 
achieved through their presence in Parliament. The process of impeachment 
was still available as a means of ensuring that a minister should not disregard 
the will of Parliament. In the 18th century, the nature of the struggle changed. 
The Crown and its ministers could not be allowed to govern without responsi- 
bility to Parliament in those matters which still fell within the royal prerogative. 
The first step was to ensure the individual responsibility of ministers to Parlia- 
ment for their actions and, secondly, collective responsibility for general policy 
and for the actions of other ministers. 

The origins of Cabinet government and the office of Prime Minister may be 
traced to the accession of George I in 1714 and to Robert Walpole’s period as 
First Lord of the Treasury from 1721-42. During the 18th century those hold- 
ing high office under the Crown found it necessary in exercising power to 
maintain a majority of supporters in the Commons, through methods such as 
the purchase of pocket boroughs and the grant of pensions, sinecure offices and 
government contracts. After parliamentary reform in 1832 it was no longer 
possible to govern by these means. Instead of reliance on influence and patron- 
age, it came to be accepted that ministers must hold the same political views as 
the majority in Parliament and, as the electoral system was further reformed, 
that the executive must be responsive to the will of the electorate. 

The result of the constitutional conflict between Commons and Lords in 
1 909- 1 1 was to leave the House of Commons in a dominant position within 
Parliament. Thus the legislative authority of Parliament came to be based upon 
the political support of the electorate for the party with a majority of seats in the 
elected House. 


B. Meaning of legislative supremacy 

In this brief historical summary, we have examined the rise of Parliament to be 
at the centre of our constitutional system. We now consider the legal doctrine of 
the legislative supremacy of Parliament. This doctrine is referred to by many 
writers, and notably by Dicey, as the sovereignty of Parliament. New consti- 
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tutional developments are often debated in terms of their supposed effect on the 
sovereignty of Parliament. This was best seen in the debate about British 
membership of the EEC; those opposed to British membership proposed, with- 
out success, an amendment to the Bill which became the European Communi- 
ties Act 1972 declaring that British membership would not affect the sover- 
eignty of Parliament. Such debates are often confused because of the wide 
variety of meanings attributable to the sovereignty of Parliament. In this 
chapter, the expression legislative supremacy will be used, partly because it is 
necessary to give it a specific content; partly because it is less likely to be 
confused with the notion of sovereignty in international law; and to avoid 
importing into constitutional law the jurisprudential doctrine of John Austin 
and his successors that in every legal system there must be a sovereign. 

By the legislative supremacy of Parliament is meant that there are no legal 
limitations upon the legislative competence of Parliament. Parliament here does 
not refer to the two Houses of Parliament individually, for neither House has 
authority to legislate on its own, but to the constitutional phenomenon known 
as the Queen in Parliament: namely the legislative process by which a Bill 
approved by Lords and Commons may receive the royal assent and thus be- 
come an Act of Parliament. Thus defined. Parliament, said Dicey, has ‘under 
the English constitution, the right to make or unmake any law whatever; and 
further that no person or body is recognised by the law of England as having a 
right to override or set aside the legislation of Parliament’. Now Dicey was 
writing at a time when England was often used as a loose synonym for Great 
Britain or the United Kingdom,^ and today it is necessary to discuss whether 
the law on this matter is the same throughout the United Kingdom.^ But the 
positive and negative aspects of the doctrine emerge clearly from Dicey’s formu- 
lation, namely that power to legislate on any matter whatsoever is vested in 
Parliament and that there exists no competing authority with power either to 
legislate for the United Kingdom or to impose limits upon the legislative com- 
petence of Parliament. 

British membership of the European Communities since 1973 has given rise 
to the difficult issue of competing supremacies, the supremacy of Parliament on 
the one hand and the supremacy, or primacy, of Community law, on the other. 
This question will be considered below, ^ but we first examine the issue in terms 
of the law of the United Kingdom alone. 


Legal nature of legislative supremacy 

This doctrine consists essentially of a rule which governs the legal relationship 
between the courts and the legislature, namely that the courts are under a duty 
to apply the legislation made by Parliament and may not hold an Act of 
Parliament to be invalid or unconstitutional. ‘All that a court of law can do with 
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an Act of Parliament is to apply it.’^ In Madzimbamuto v Lardner-Burke, which 
concerned the effect of the unilateral declaration of independence in 1965 by the 
Rhodesian government upon the Westminster Parliament’s power to legislate 
for Rhodesia, Lord Reid said: 

It is often said that it would be unconstitutional for the UK Parliament to do certain 
things, meaning that the moral, political and other reasons against doing them are so 
strong that most people would regard it as highly improper if Parliament did these 
things. But that does not mean that it is beyond the power of Parliament to do such 
things. If Parliament chose to do any of them, the courts could not hold the Act of 
Parliament invalid.^ 

While the doctrine of legislative supremacy has great political significance, the 
legal rule is not to be confused with statements about the political dominance of 
the House of Commons or the Cabinet within the legislative process. Of course, 
it would be unacceptable politically if the House of Commons were today to be 
constituted as it was in the 18th century, if the Lords could today freely reject 
measures approved by the Commons, or if the Sovereign today exercised a 
personal discretion in deciding whether or not to assent to Bills approved by 
both Houses. But the doctrine of legislative supremacy is not primarily con- 
cerned with the political process which goes on before a Bill receives the royal 
assent: it is confined to the much narrower question of the legal effect that 
should be assigned by the courts to an Act of Parliament. 


Only an Act of Parliament is supreme 

The courts ascribe to an Act of Parliament a legal force which they are not 
willing to ascribe to other instruments which for one reason or another fall short 
of being an Act of Parliament. Thus the courts do not attribute legislative 
supremacy to the following, and will if necessary decide whether or not they 
have legal effect: 

{a) a resolution of the House of Commons;^ 

if) a proclamation or other document issued by the Crown under prerogative 
powers for which the force of law is claimed;^ 

(r) a treaty entered into by the government under prerogative powers which 
seeks to change the law within territory subject to British jurisdiction;^ 

[d) an instrument of subordinate legislation which appears to be issued under 
the authority of an Act of Parliament by a minister or a government depart- 
ment,^ even though this has been approved by resolution of each House of 
Parliament; 
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[e) an act of a subordinate legislature within the United Kingdom; 

(/) byelaws made by a public corporation or local authority. 

In all such cases, the courts must consider whether the document for which 
legislative force is claimed is indeed legally binding. So too, when a party to 
litigation relies on an Act of Parliament, the court must decide whether the 
provision in question has been brought into force. 


Position different under written constitution 

The doctrine of legislative supremacy distinguishes the United Kingdom from 
those countries in which a written constitution imposes limits upon the legisla- 
ture and entrusts the ordinary courts or a constitutional court with the function 
of deciding whether the acts of the legislature are in accordance with the 
constitution. In Marbury v Madison^ the US Supreme Court held that the judicial 
function vested in the court necessarily carried with it the task of deciding 
whether an Act of Congress was or was not in conformity with the consti- 
tution.^^ In a constitutional system which accepts judicial review of legislation, 
legislation may be held invalid on a variety of grounds: for example, because it 
conflicts with the separation of powers where this is a feature of the consti- 
tution, or infringes human rights guaranteed by the constitution,^^ or has not 
been passed in accordance with the procedure laid down in the constitution.^® 
By contrast, in the United Kingdom the legislative supremacy of Parliament 
appears to be the fundamental rule of constitutional law and this supremacy 
includes power to legislate on constitutional matters. In so far as constitutional 
rules are contained in earlier Acts, there seems to be no Act which Parliament 
could not repeal or amend by passing a new Act. The Bill of Rights could in law 
be repealed or its effects varied by an ordinary Act of Parliament. 


Legislative supremacy illustrated 

The apparently unlimited powers of Parliament may be illustrated by many 
Acts of constitutional significance. The Tudor Kings used Parliament to legalise 
the separation of the English church from the church of Rome: Sir Thomas 
More was executed in 1535 for having denied the authority of Parliament to 
make Henry VIII supreme head of the Church. In 1715, Parliament passed the 
Septennial Act to extend the life of Parliament (including its own) from three to 
seven years, because it was desired to avoid an election so soon after the 
Hanoverian accession and the 1715 uprising in Scotland. In vain did opponents 
of the Act argue that the supreme legislature must be restrained ‘from subvert- 
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ing the foundation on which it stands’. Less controversially, the Parliament 
elected in December 1910 was dissolved in 1918, having five times extended its 
own existence, which had been limited to five years by its own enactment, the 
Parliament Act 1911. So too did the Parliament elected in 1935 prolong its own 
existence until 1945.^® 

Parliament has altered the succession to the throne (in the Act of Settlement 
1700 and His Majesty’s Declaration of Abdication Act 1936); removed preroga- 
tive powers from the Crown; reformed the composition of both Houses of 
Parliament; dispensed with the approval of the House of Lords for certain Bills 
(the Parliament Acts 1911 and 1949); given effect to British membership of the 
EEC (the European Communities Act 1972); given effect to the Scottish and 
Irish Treaties of Union and later departed from those treaties; altered the 
territorial limits of the United Kingdom^^ and so on. Parliament has even 
provided that certain provisions contained in an Act shall be subject to chal- 
lenge in the courts as if they had merely been contained in subordinate legis- 
lation.^ 


Indemnity Acts and retrospective legislation 

Moreover Parliament has exercised the power to legalise past illegalities and to 
alter the law retrospectively. This power has been used by an executive with a 
secure m^ority in Parliament to reverse inconvenient decisions of an impartial 
judiciary.^ After the First World War, during which a number of illegal acts 
were committed in the interest of the prosecution of the war, two Indemnity 
Acts were passed; after the Second World War, more limited retrospective 
legislation was passed.^ Retrospective laws are, however, 

prima facie of questionable policy and contrary to the general principle that legislation by 
which the conduct of mankind is to be regulated ought ... to deal with future acts and 
ought not to change the character of past transactions carried on upon the faith of the 
then existing law . . . Accordingly the court will not ascribe retrospective force to new 
laws affecting rights unless by express words or necessary implication it appears that 
such was the intention of the legislature."^ 

Retrospective laws may not only confirm irregular acts but may also author- 
ise what was lawful when done to be punished, or subjected to other adverse 
action by the executive. The Immigration Act 1971 was held to have conferred 
powers on the Home Office to deport Commonwealth citizens who had entered 
in breach of earlier immigration laws but against whom no such action could 
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have been taken under those laws at the time the 197 1 Act came into effect:^ but 
the Act did not make punishable by criminal sanctions conduct which had 
occurred before the Act was passed.® Although art 7 of the European Conven- 
tion on Human Rights, to which the United Kingdom is a party, provides that 
no one shall be held guilty of any criminal offence on account of conduct which 
did not constitute an offence at the time when it was committed,^ Parliament 
has power to legislate retrospectively in breach of that provision: but, as Lord 
Reid said, ‘it is hardly credible that any government department would pro- 
mote or that Parliament would pass retrospective criminal legislation’.® Legis- 
lation which authorises payments to be made to individuals in respect of past 
events is also retrospective, but plainly less objectionable.^ 

Legislative supremacy and international law 

So far as British courts are concerned, the legislative supremacy of Parliament is 
not limited by international law. The courts may not hold an Act void on the 
ground that it contravenes general principles of international law. 

The Herring Fishery (Scodand) Act 1889 authorised a fishery board to make byelaws 
prohibiting certain forms of trawling within the Moray Firth, an area which included 
much sea that lay beyond British territorial waters. The Danish master of a Norwegian 
trawler was convicted in a Scottish court for breaking these byelaws. The High Court of 
Justiciary held that its function was confined to interpreting the Act and the byelaws, 
and that Parliament had intended to legislate for the conduct of all persons within the 
Moray Firth, whatever might be the position in international law. Tor us an Act of 
Parliament duly passed by Lords and Commons and assented to by the King is supreme, 
and we are bound to give effect to its terms.’ 

Nor may the courts hold an Act invalid because it conflicts with a treaty to 
which the United Kingdom' is a party. 

An assessment to income tax was challenged on the ground that part of the tax raised 
was used for the manufacture of nuclear weapons, contrary to the Geneva Convention 
Act 1957. It was held that the unambiguous provisions of a statute must be followed even 
if they are contrary to international law. Regarding an argument that tax had been 
imposed for an improper purpose, the judge said: ‘What the statute itself enacts cannot 
be unlawful, because what the statute says and provides is itself the law, and the highest 
form of law that is known to this country’. 

So far as the British courts are concerned, there are no territorial restrictions on 
the legislative competence of Parliament. Generally Parliament legislates only 
in respect of its own territory or in respect of the conduct of its own citizens 
when they are abroad, but occasionally legislation is intended to operate outside 
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the United Kingdom: thus the Continental Shelf Act 1964 vested in the Queen 
the rights of exploration and exploitation of the continental shelf; the Act also 
provided for the application of criminal and civil law in respect of any instal- 
lations placed with the authority of a minister in the surface waters above the 
continental shelf. A few serious crimes committed in a foreign state by UK 
citizens are justiciable in this country, such as treason, murder, manslaughter, 
bigamy and certain revenue offences.*^ But in general the United Kingdom 
makes very few of its criminal laws applicable to its citizens while abroad, and 
the courts apply a rule of interpretation that statutes will not be given extra- 
territorial effect, unless this is expressly provided or necessarily implied. By 
general principles of international law, the United Kingdom may not exercise 
jurisdiction in territory belonging to a foreign state. Sir Ivor Jennings suggested 
that Parliament could make it an offence to smoke in the streets of Paris, while 
recognising that only courts in the United Kingdom would be bound to take 
any notice of the new offence. In practice Parliament refrains from passing 
laws which would be contrary to the comity of nations. Yet on a particular 
matter the law in Britain may be inconsistent with Britain’s international 
obligations. While the government by virtue of the royal prerogative may enter 
into treaties, these treaties cannot themselves alter the law to be applied within 
the United Kingdom, but require to be approved or adopted by Act of Parlia- 
ment if national law is to be altered.^® While for some purposes international 
law may be part of national law, it yields to statute. 

Here again, British membership of the European Communities raises 
questions as to the relationship between UK law and Community law which 
cannot be answered by reference to the general principles concerning inter- 
national law.^® 


No legal limitations upon Parliament 

Many illustrations may thus be given of the use which Parliament has made of 
its legislative supremacy in legislating on constitutional matters, retrospect- 
ively, in breach of international law, and so on. It does not follow from a recital 
of this kind that the powers of Parliament are unlimited. As Professor Calvert 
has said: 

No one doubts that the powers of the UK Parliament are extremely wide . . . But that is 
not what is in issue. What is in issue is whether those powers are unlimited and one no 
more demonstrates this by pointing to a wide range of legislative objects than one 
demonstrates the contrary by pointing to matters on which Parliament has not, in fact, 
ever legislated, 
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There is a great deal of evidence from the law reports that, at least since 
1688, judges have been strongly inclined to accept the legislative omnicompe- 
tence of Parliament. Yet this has not always been the judicial attitude. In his 
note on Dr Bonham's case, Coke CJ said: 

In many cases, the common law will control Acts of Parliament, and sometimes adjudge 
them to be utterly void: for when an Act of Parliament is against common right and 
reason, or repugnant, or impossible to be performed, the common law will control it, and 
adjudge such Act to be void.^° 

While English judges made similar statements only rarely after 1688,^ it is 
not possible by legal logic alone to demonstrate that they have utterly lost the 
power to ‘control’ an Act of Parliament — or to show that a judge who is 
confronted with a statute fundamentally repugnant to moral principle (for 
example, a law condemning all of a certain race to be executed) must either 
apply the statute or resign his office.^ Support for this comes from New Zealand, 
where the President of the Court of Appeal (Sir Robin Cooke) has urged that 
within the common law the judges exercise an authority which extends to 
upholding fundamental values that might be at risk from certain forms of 
legislation.^ 

Short of such an extreme situation, it is very unlikely that the courts would of 
their volition exercise power derived solely from common law to review the 
validity of Acts of Parliament. Where in modern constitutional systems judicial 
review of legislation takes place, this is always derived from a written consti- 
tution. But in the United Kingdom, Parliament enjoys an unlimited power to 
legislate on constitutional matters. Is it therefore possible that, on the initiative of 
Parliament itself the courts could begin to exercise a power of judicial review 
derived from constitutional legislation passed by Parliament? This possibility 
has often been dismissed out of hand by invocation of the principle that no 
Parliament may bind its successors. It has been said that the rule that the courts 
enforce without question all Acts of Parliament is the one rule of the common 
law which Parliament may not change.^ But, it has been asked, ‘Why cannot 
Parliament change that rule; since all other rules of the common law are subject 
to its sovereignty?’^ It is to this difficult and fundamental question that we now 
turn. 

C. The continuing nature of parliamentary supremacy 

Within a modern legal system, enacted laws remain in force until they are 
repealed or amended, unless they are declared when enacted to have a limited 
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life.^ It is inherent in the nature of a legislature that it should continue to be free 
to make new laws. The fact that legislation about, say, divorce or slum-housing 
was enacted five or 50 years ago is no reason why fresh legislation on the same 
subject should not be enacted today: even if social conditions have not changed, 
a new legislature may favour a fresh approach. If the legislature wishes to alter 
a law previously enacted, it is convenient if the new Act expressly repeals the 
old law or states the extent to which the old law is amended. Suppose that this is 
not done, and a new Act is passed which conflicts with an older Act but does not 
expressly repeal it. There now appear to be two inconsistent statutes on the 
statute book. How is the apparent conflict to be resolved? And by whom? 


The doctrine of implied repeal 

It is for the courts to resolve this conflict because it is their duty to decide the 
law which applies to a given situation. Where two Acts conflict with each other, 
the courts apply the Act which is later in time, and any earlier Act inconsistent 
with the later Act is taken to have been repealed by implication: leges posteriores 
priores contrarias abrogant. 

If two inconsistent Acts be passed at different times, the last must be obeyed, and if 
obedience cannot be observed without derogating from the first, it is the first which must 
give way . . . Every Act is made either for the purpose of making a change in the law, or 
for the purpose of better declaring the law, and its operation is not to be impeded by the 
mere fact that it is inconsistent with some previous enactment.^ 

This doctrine is found in all legal systems, but in Britain its operation is 
sometimes considered to have special constitutional significance. 

Before 1919, many public and private Acts of Parliament empowered public authorities 
to acquire land compulsorily and laid down many differing rules of compensation. In 
1919, the Acquisition of Land (Assessment of Compensation) Act was passed to provide 
a uniform code of rules for assessing the compensation to be paid in future. Section 7(1) 
provided: ‘The provisions of the Act or order by which the land is authorised to be 
acquired, or of any Act incorporated therewith, shall, in relation to the matters dealt 
with in this Act, have effect subject to this Act, and so far as inconsistent with this Act 
those provisions shall cease to have or shall not have effect.’ The Housing Act 1925 
sought to alter the 1919 rules of compensation by reducing the compensation payable in 
respect of slum-housing. In Vauxhall Estates Ltd v Liverpool Corpn^ it was held that the 
provisions of the 1925 Act must prevail over the 1919 Act so far as they were inconsistent 
with it. The court rejected the ingenious argument of counsel for the owners whose slum 
property had been acquired that s7(l) (and especially the words ‘or shall not have 
effect’) had tied the hands of future Parliaments so that the later Parliament could not 
(short of express repeal) legislate inconsistently with the 1919 Act. In a similar case, Ellen 
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Street Estates Ltd v Minister of Health, Maugham LJ said: The Legislature cannot, accord- 
ing to our constitution, bind itself as to the form of subsequent legislation, and it is 
impossible for Parliament to enact that in a subsequent statute dealing with the same 
subject-matter there can be no implied repeal. If in a subsequent Act Parliament chooses 
to make it plain that the earlier statute is being to some extent repealed, effect must be 
given to that intention just because it is the will of Parliament.’^ 

The correctness of these two decisions is not in doubt, for there were very weak 
grounds for suggesting that in 1919 Parliament had been attempting to bind its 
successors. But Maugham LJ went far beyond the actual situation in saying 
that Parliament could not bind itself as to the form of subsequent legislation. He 
would have been closer to the facts of the case had he said that Parliament could 
not bind itself as to the contents of subsequent legislation.^^ However, these cases, 
which illustrate the doctrine of repeal by implication, have been used to support 
a much broader constitutional argument that Parliament may never bind its 
successors. 


Can Parliament bind its successors? 

The rule that Parliament may not bind its successors (and that no Parliament is 
bound by Acts of its predecessors) is often cited both as a limitation upon 
legislative supremacy and as an example of it. To adopt for a moment the 
language of sovereignty: if it is an essential attribute of a legal sovereign that 
there should be no legal restraints upon him, then by definition the rules laid 
down by a predecessor in office cannot bind the present sovereign, for otherwise 
the present holder of the post would not be sovereign. Dicey, outstanding 
exponent of the sovereignty of Parliament, accepted this point: 

The logical reason why Parliament has failed in its endeavours to enact unchangeable 
enactments is that a sovereign power cannot, while retaining its sovereign character, restrict 
its own powers by any parliamentary enactment, (italics supplied) 

Thus to state that no Parliament may bind its successors is to assume that all 
future Parliaments must have the same attribute of sovereignty as the present 
Parliament. But why must this be so? The problem is less intractable than the 
comparable conundrum of whether an omnipotent deity can bind itself for 
even soverign Parliaments are human institutions; and there is nothing inher- 
ently impossible in the idea of a supreme Parliament having power to make 
fresh constitutional arrangements for the future. Merely to state that Parlia- 
ment may not bind its successors leaves unclear both the nature of the obli- 
gation which a present Parliament is unable to impose on its successors, and 
also the meaning of ‘successors’.^^ Indeed, it may be shown that the doctrine 
that Parliament may not bind its successors is an over-simplification. 


® [1934] KB 590, 597. 

HR Gray (1953) 10 Univ of Toronto LJ 54, 67. 

Gf H W R Wade [1955] CLJ 172, 187 and ECS Wade, Introduction to Dicey, The Law of the 
Constitution, p xlix. 

Dicey, p 68. 

Cf Hart, The Concept of Law, p 146; Marshall, Parliamentaiy Sovereignty and the Commonwealth, 
p 13; and H R Gray, note 10 above. 

R Stone (1966) 26 Louisiana LR 753, 755. 




78 Part 1: General principles of constitutional law 

(a) Some matters authorised by legislation are of such a kind that once done, 
they cannot be undone by further Act. Thus, over 60 years after Parliament 
approved the cession of Heligoland to Germany in 1890, Parliament repealed 
the statute by which cession was approved.*^ But in so doing. Parliament had 
no expectation that this would recover the territory for the United Kingdom. 
When Parliament confers independence upon a colony, as it has done on many 
occasions, it has been the practice since 1960 to provide that no future Act of the 
UK Parliament ‘shall extend or be deemed to extend’ to the independent 
country as part of its law; and that the UK government should thereafter have 
no responsibility for the government of the country in question.^® Earlier Inde- 
pendence Acts were less categorical, since it was thought that in some circum- 
stances it might be convenient for the Westminster Parliament to continue to 
legislate for the territory at the request of the territory concerned.*’ In earlier 
times it was suggested that provisions conferring legislative independence could 
be revoked by the Westminster Parliament;*® but the truer position is that 
conferment of independence is an irreversible process; ‘freedom once conferred 
cannot be revoked’.*^ Thus, by ceding territory or conferring independence. 
Parliament may restrict the geographical area of effective legislation by future 
Parliaments. In the Canada Act 1982, which conferred full power of consti- 
tutional amendment upon Canada, it was provided that no subsequent Act of 
the UK Parliament ‘shall extend to Canada as part of its law’. If Westminster in 
future should seek to reverse the historical clock by attempting to legislate for 
Canada, the Canadian courts would ignore any such attempt, unless the 
Canadian Parliament had authorised them to give effect to the legislation from 
Westminster. But British courts would be bound to give effect to the Westmins- 
ter legislation so far as it lay within their jurisdiction to do so.^° 

(d) In a different way. Parliament may bind future Parliaments by altering the 
rules for the composition of the two Houses of Parliament or the succession to 
the throne. Thus in 1832, when Parliament reformed the House of Commons to 
secure more democratic representation, later Parliaments were bound by that 
legislation inasmuch as the only lawful House of Commons was one elected in 
accordance with the 1832 Act. If it had been subsequently desired to revert to 
the pre-1832 composition of the House, this would have required the concur- 
rence of the reformed House.* The same would be true of every occasion on 
which the composition of the Commons has been reformed since 1832. The 
same would also apply to legislative reform of the Lords (for example, the 
introduction of life peerages in 1958) subject only to the possibility that under 
the Parliament Acts ’191 1 and 1949 any such reform could be reversed without 
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the approval of the reformed House of Lords.^ In 1936, His Majesty’s Declar- 
ation of Abdication Act altered the line of succession to the throne laid down by 
the Act of Settlement 1700, by removing Edward VIII and his issue from the 
succession: if a later Parliament had wished the throne to revert to Edward 
VIH, the assent of the Sovereign for the time being (ie George VI or his 
descendant) would have been required, just as Edward VIII’s assent was 
needed for the Abdication Act itself. In other words, the supreme Parliament 
may alter the rules which determine who the successors of the component parts 
of the supreme Parliament are to be (and, it might be added, may abolish one of 
these component parts eg the House of Lords, though this issue deserves separ- 
ate discussion below) . 

By contrast with these examples, an illustration may be given of the principle 
that a supreme Parliament may not bind its successors. Parliament may create 
subordinate legislatures, whether for parts of the United Kingdom or for col- 
onies, without depriving itself of legislative authority for the territory con- 
cerned. Thus the Government of Ireland Act 1920, which established a legisla- 
ture for the domestic affairs of Northern Ireland, did not (unlike earlier 
proposed schemes of home rule for Ireland^) affect the Westminster Parlia- 
ment’s continuing legislative authority for Northern Ireland. To avoid any 
doubt, whether legal or political, s 75 of the Act provided that the supreme 
authority of Parliament should remain undiminished in respect of Northern 
Ireland. The Westminster Parliament retained full authority to legislate for 
Northern Ireland and to abolish the legislature it had established:"^ this auth- 
ority did not depend upon the inclusion of s 75 in the 1920 Act. As for British 
colonies, the legislative supremacy of the UK Parliament was not affected by 
the existence of a colonial legislature, even though, for political reasons, its 
legislative authority would not normally be exercised. In the case of Rhodesia, 
the legislative authority of Westminster was exercised in 1965 after the unilat- 
eral declaration of independence by Ian Smith’s government had caused a 
serious breach in the conventional relationship between Rhodesia and the 
United Kingdom, and again in 1979 when a settlement of the Rhodesian 
question was achieved.^ 

The rule that Parliament may not bind its successors presents difficulties for 
certain forms of constitutional reform (for example, the creation of an 
entrenched Bill of Rights, to be discussed below). But it presents no obstacle to 
the adoption of a wholly new constitutional structure for the United Kingdom. 
As was said about Gladstone’s first Home Rule Bill for Ireland, ‘if the Irish 
Government Bill had become law the Parliament of 1885 would have had no 
successors’.® The object of securing that no subsequent Parliament enjoyed the 
attribute of legislative supremacy could be achieved in a variety of ways, for 
example by creating a federal system in the United Kingdom under which 
England, Scotland, Wales and Northern Ireland would each have its own 
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legislature and executive; these bodies, together with a federal legislature and 
executive, would all be subject to the constitution as interpreted by a federal 
court. The creation of such a system would be inconsistent with the continuance 
of the legislative supremacy of Parliament. The legislative ground for the new 
constitution would be laid by the supreme Parliament before it ceased to exist. 

With the possible exception of the Union between Scotland and England in 
1707 and the Union between Ireland and Great Britain in 1800,^ no actual 
constitutional reforms have been intended to go as far as this. Instead, as with 
British accession to the European Communities,^ problems have arisen only 
where the clear intention of Parliament to divest itself of legislative supremacy 
has not been manifested and where, therefore, it may be argued that the 
overriding rule of supremacy has not been affected. The question is not, ‘May a 
supreme Parliament bind its successors?’ but ‘What must a supreme Parliament 
do (a) to express the definite intention that future Parliaments should not be 
supreme? and (b) to ensure (whether by positive direction or structural 
changes) that the courts will in future give effect to that intention?’ The second 
part of the question is important: for if the matter were to rest merely on the 
intention of the present Parliament, it is likely that the courts would hold that a 
later Parliament would be free to depart from that intention. Moreover, it is 
only by subsequent judicial decisions, taken against the background of relevant 
political developments, that it would be known whether or not the present 
(supreme) Parliament had successfully achieved its stated objective. To avoid 
the period of uncertainty that would otherwise ensue, it has been suggested as a 
simple form of entrenchment that the judges be required to take a fresh oath to 
observe the new scheme.^ But if anything less than a completely new consti- 
tution were proposed, it would set a very undesirable precedent for Parliament 
to require the judges to takfe an oath to be loyal to a new piece of constitutional 
apparatus. Difficulties would arise if some judges refused to cooperate. 

Before these matters are considered further, one question which has already 
been mentioned needs to be more fully examined, namely the need for legal 
rules identifying the measures which are judicially accepted as Acts of Parlia- 
ment. 

What is an Act of Parliament?^ ^ 

In an extremely simple community, where all powers within the human group 
are exercised by one person recognised as sovereign, no legal problems of 
identifying acts of the sovereign arise. But, as RT E Latham said: 

Where the purported sovereign is anyone but a single actual person, the designation of 
him must include the statement of rules for the ascertainment of his will, and these rules, 
since their observance is a condition of the validity of his legislation, are rules of law 
logically prior to him.^^ 
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Latham pointed out that Parliament, regarded only as an assembly of human 
beings, was not sovereign. ‘It can only be sovereign when acting in a certain 
way prescribed by law. At least some rudimentary “manner and form” is 
demanded of it: the simultaneous incoherent cry of a rabble, small or large, 
cannot be law, for it is unintelligible.’^^ 

In the absence of a written constitution to guide the courts in identifying an 
Act of Parliament, the definition of an Act of Parliament is primarily a matter of 
common law.^^ The rule of English common law is that for a Bill to become law, 
it must have been approved by Lords and Commons and have received the 
royal assent. In the ordinary case, this simple test will be satisfied by a rapid 
inspection of the Queen’s Printer’s copy of an Act of Parliament which will bear 
at its head formal words of enactment. When Acts of Parliament have been 
challenged on the ground of procedural defects during their passage through 
Parliament, the judges have laid down the ‘enrolled Act’ rule. 

In Edinburgh & Dalkeith Railway v Wauchope^ a private Act which adversely affected 
Wauchope’s rights against a railway company was challenged by Wauchope on the 
ground that notice of its introduction as a Bill into Parliament had not been given to him, 
as required by standing orders of the House of Commons. The court rejected this 
challenge. Lord Campbell said: ‘All that a court of justice can do is to look to the 
Parliament roll: if from that it should appear that a Bill has passed both Houses and 
received the Royal Assent, no court of justice can inquire into the mode in which it was 
introduced into Parliament, or into what was done previous to its introduction, or what 
passed in Parliament during its progress in its various stages through both Houses.’^® 
And in Lee v Bude & Tornngton Railway Co it was said: ‘If an Act of Parliament has been 
obtained improperly, it is for the legislature to correct it by repealing it; but, so long as it 
exists as law, the courts are bound to obey it.’^^ 

This principle was reaffirmed in 1974, when the House of Lords in Pickin v 
British Railways Board held that a local or private Act of Parliament was binding 
whether or not the standing orders of each House of Parliament had been 
complied with. 

Private Acts of 1836 and 1845 authorised the taking of land for a railway and provided 
that, if the line were ever abandoned, the land should vest in the owners of the adjoining 
land. In 1968, another private Act was passed, promoted by the British Railways Board, 
which abolished this rule. In 1969, Pickin bought a small piece of adjoining land and, 
when the railway was discontinued, claimed a declaration that under the 1836 and 1845 
Acts he was entitled to a strip of the old line. He alleged that the board had fraudulently 
misled Parliament when promoting the 1968 Act, and had not complied with the stand- 
ing orders of each House requiring individual notice to be given to owners affected by 
private legislation. Although the Court of Appeal held that these allegations raised a 
triable issue, the House of Lords held that the courts had no power to disregard an Act 
of Parliament, whether public or private, nor had they any power to examine proceed- 
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ings in Parliament to determine whether an Act had been obtained by irregularity or 
fraud. 

There are several reasons for this reluctance of the courts to inquire into the 
internal procedures of Parliament. One important reason is the privilege of each 
House to regulate its own proceedings.^^ There could be serious procedural 
difficulties if officers of Parliament were summoned before a court to give 
evidence about the internal proceedings of Parliament as well as a danger of the 
courts infringing art 9 of the Bill of Rights.^ On many matters of parliamentary 
procedure, the courts have declined to intervene whether or not alleged 
breaches of statute were involved.^ The rule that a Bill must be read three times 
in each House is not a requirement of the common law but is part of the lex et 
consuetudo Parliamenti and upon this the standing orders of each House are based. 
If one House wished to alter the requirement, say by abolishing the third 
reading, this change would not affect the validity of subsequent Acts. 

But some comments must be made on the ‘enrolled Act’ rule. First, there is 
today no Parliament roll: in case of necessity, all that a court could inspect is the 
two vellum prints of an Act which since 1849 have been signed by the Clerk of 
Parliaments and preserved in the Public Record Office and the House of Lords 
library.^ Secondly, the rule is reinforced by the rule in the Interpretation Act 
1978 that every Act passed after 1850 shall be a public Act and judicially 
noticed as such, unless the contrary is expressly provided by the Act."*^ Thirdly, 
if it should appear that a measure has not been approved by one House, then 
(unless the Parliament Acts 1911-49 apply) the measure is not an Act.^ 
Fourthly, where there is a written constitution, this may itself lay down the 
procedures which must be followed before a Bill can become an Act. Thus in 
South Africa, the constitution provided that certain entrenched rights could be 
revoked only by legislation adopted at a joint sitting of both Houses of the South 
African Parliament, voting by a two-thirds majority: where this procedure was 
not followed, the court held that the result was not a valid Act of Parliament.® 

Could the ‘enrolled Act’ rule be changed by Act of Parliament? To an extent 
it has already been modified by statute. Thus the Regency Acts 1937-53 make 
permanent provision for the infancy, incapacity or temporary absence abroad of 
the Sovereign.^ A regent appointed under these Acts may exercise all royal 
functions, including assenting to Bills, except that he may not assent to a Bill for 
changing the order of succession to the Grown or for repealing or altering the 
Act of 1707 securing Presbyterian Church Government in Scotland. If, which is 
unlikely, a regent did assent to a Bill for one of these purposes, there seems no 
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reason why the courts should regard the resulting measures as an Act of Parlia- 
ment. 

Similarly, the Parliament Acts 1911-49^ provide that in certain circum- 
stances a Bill may become an Act without having been approved by the Lords. 
The 1911 Act provides special words of enactment which refer to the Parliament 
Acts (s4(l)) and also provides that the Speaker’s certificate that the require- 
ments of the Acts have been complied with shall be conclusive for all purposes 
(s 3) . But the Parliament Acts procedure does not apply either to a Bill to 
extend the life of Parliament or to private or local Bills. If it were attempted to 
extend the life of Parliament by a measure which had not been approved by the 
Lords, a court could decline to regard the result as an Act of Parliament: the 
‘conclusiveness’ of the Speaker’s certificate would not necessarily bar such a 
decision by the court.^ 

In respect both of the Regency Acts and the Parliament Acts, it has been 
argued that measures which become law thereunder are not Acts of the supreme 
Parliament but are Acts of a subordinate legislature to which the supreme 
Parliament has made a limited delegation of its powers; such measures are thus 
no more than delegated legislation.^^ But in other contexts, courts have been 
reluctant to apply the principle delegatus non potest delegare to a legislature^^ and a 
preferable view is that, for all but the purposes excluded, Parliament has 
provided a procedure for legislation which is alternative to the procedure of 
legislation by the supreme Parliament recognised at common law.^^ On this 
view, the legal definition of an Act of Parliament may already differ according to 
the circumstances, as it may where a written constitution requires special 
procedures or special majorities for certain purposes. 

There continues, however, to be doubt whether Parliament may by statute 
alter the legal rules for identifying an Act of Parliament. In Pickings case. Lord 
Morris said: 

It must surely be for Parliament to lay down the procedures which are to be followed 
before a Bill can become an Act. It must be for Parliament to decide whether its decreed 
procedures have in fact been followed. 

This statement needs to be read with great care. First, it was made in the 
context of an alleged departure from the standing orders of the House of 
Commons. Secondly, where there is a written constitution prescribing special 
legislative procedures for constitutional purposes, we have seen that the 
enforcement of these procedures may be a matter for the courts. Thirdly, Lord 
Morris’s use of Tarliament’ is ambiguous. Are the procedures for legislation to 
be laid down by the Queen in Parliament (ie by statute) or by each House of 
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Parliament separately (ie by standing orders and resolutions)? If the procedures 
for legislation were to be laid down by statute, so that a new statutory definition 
of an Act of Parliament (for all or some purposes) replaced the former common 
law rule, why should the courts continue to observe the former common law 
rule rather than the new statutory definition? Finally, if the question whether a 
certain document was an Act of Parliament were to arise in the course of 
litigation between two parties, it would be for the court to decide whether the 
document satisfied the ‘enrolled Act’ rule or some other rule laid down in 
legislation. As Marshall CJ said in Marbury v Madison^ ‘It is emphatically the 
province and duty of the judicial department to say what the law is’.^^ 

While it concerned a colonial legislature, the Judicial Committee’s decision 
in Attorney-General for New South Wales v Trethowarr^ may be of some relevance. 

Under the Colonial Laws Validity Act 1865, the legislature of New South Wales had 
power to make laws respecting its own constitution, powers and procedure, provided 
that these laws were passed ‘in such manner and form’ as might from time to time be 
required by an Act of Parliament or other law for the time being in force in the state. In 
1929 an Act provided that the upper House of the legislature should not be abolished 
until a Bill approved by both Houses had been approved by a referendum of the 
electorate; the requirement of a referendum applied also to amendments of the 1929 Act. 
Following a change of government, a Bill passed through both Houses which sought to 
abolish both the upper House and the requirement of a referendum. The government did 
not intend to submit the Bill to a referendum. An injunction was granted by the New 
South Wales court to restrain the government of New South Wales presenting the Bill for 
the royal assent unless and until a majority of the electors had approved it. On appeal, 
the Judicial Committee held that the requirement of a referendum was binding on the 
legislature until it had been abolished by a law passed in the ‘manner and form’ required 
by law for the time being, ie with the approval of a referendum. 

Two views may be held of Trethowan^s case. The first is that the decision 
depended on the fkct that the New South Wales legislature was a subordinate 
legislature, subject to the Colonial Laws Validity Act 1865 of the UK Parlia- 
ment which, as stated, expressly laid down the ‘manner and form’ rule. On this 
view, the decision is not relevant to the present discussion. The opposing view 
is that there is at common law a rule that legislation may be enacted only in 
such manner and form as is laid down by law and that the decision is therefore 
applicable to the UK Parliament. While this may be so, Trethowan's case has 
little authority on this more general issue, since the decision of the Judicial 
Committee was expressly based on the effect of s 5 of the Colonial Laws Validity 
Act. In relation to the remedy of injunction granted by the Australian court, a 
British court would be likely to hold that such a remedy is unavailable, because 
of s 21 of the Crown Proceedings Act 1947,^^ and inappropriate, because of the 
undesirability of judicial intervention in the relationship between ministers, 
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Parliament and the Crown. But there is nothing in Trethowan which dimi- 
nishes the force of the argument that some kind of ‘manner and form’ rule to 
identify the acts of the legislature is essential within a legal system. 


Summary 

The argument so far may be summarised as follows. In principle a legislature 
must remain free to enact new laws on matters within its competence: if a 
conflict occurs between the laws enacted by Parliament, the courts apply the 
later of the two laws. The authority of Parliament includes power to legislate on 
constitutional matters, including both the composition of Parliament and the 
‘manner and form’ by which new legislation may be made. While the courts 
may not of their own accord review the validity of the internal proceedings of 
Parliament, the scope for judicial decision could be extended if Parliament by 
statute altered the common law rules according to which the courts recognise or 
identify an Act of Parliament. The doctrine of parliamentary supremacy is no 
bar to the adoption of a written constitution for the United Kingdom which 
imposes judicially enforceable limits upon a future legislature, at least if such 
structural changes are made that the new legislative process appears radically 
different from the present process of legislation by Lords, Commons and royal 
assent. Much greater difficulty would arise if changes were not made in the 
structure of the legislature but the attempt was made to impose limits or 
restrictions upon the present legislature; in this situation, the courts might well 
not regard the purported limits of restrictions as being effective to oust the 
continung legislative supremacy of Parliament. The matter therefore remains 
open. While Parliament could alter the ‘manner and form’ of the legislative 
process, such an attempt would not be effective if the courts still gave allegiance 
to the supreme Parliament defined in common law. 

These general principles will now be discussed briefly in relation to some 
current constitutional problems. 


1 Constitutional guarantees for Northern Ireland, ^ The United Kingdom 
of Great Britain and Ireland was established when the Irish Acts of Union took 
effect in 1801. An account is given elsewhere of the events by which Southern 
Ireland broke from the United Kingdom.^ In the Ireland Act 1949, the UK 
Parliament recognised the republican status of Southern Ireland and its com- 
plete cessation from being part of the Crown’s dominions. That Act also recog- 
nised the position of Northern Ireland within the United Kingdom by declaring 
ins 1(2): 

that Northern Ireland remains part of His Majesty’s dominions and of the United 
Kingdom and it is hereby affirmed that in no event will Northern Ireland or any part 
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thereof cease to be part of His Majesty’s dominions and of the United Kingdom without 
consent of the Parliament of Northern Ireland.^ 

The 1949 Act gave no express guarantee of the continued existence of the 
Parliament of Northern Ireland. That Parliament was suspended in 1972 and 
abolished in 1973 by Westminster. This made it necessary for the guarantee of 
Northern Ireland’s status to be given a new form. The Northern Ireland Consti- 
tution Act 1973, s 1, provides that Northern Ireland shall not cease to be part of 
the United Kingdom without the consent of the majority of the people of 
Northern Ireland voting in a border poll.^ The guarantee is of great political 
significance. But has Parliament fettered itself from, say, ceding Londonderry to 
the Republic of Ireland without first obtaining the consent of the majority of the 
people of Northern Ireland? Or could Parliament at a future date merely repeal 
the 1973 Act and provide nothing in its place? The strongest legal argument for 
the proposition that Parliament could not in law breach the 1973 guarantee is 
that for the purposes of legislating for the future status of Northern Ireland, 
Parliament has redefined itself so that an additional stage, namely approval by 
a border poll, is required. But would the courts be disposed to hold that this 
intention had been clearly expressed in the 1973 Act, and that a subsequent 
Parliament had lost the legal capacity to repeal the 1973 Act, either expressly or 
by implication? And would a court, whether in Northern Ireland or in Britain, 
assume jurisdiction in the matter? This would involve accepting also (a) that an 
individual had legal standing in the matter (locus standi) and (b) that the 
courts could grant effective relief (whether by way of injunction or a declaratory 
remedy). Probably the question of remedy is more problematic than that of 
locus standi: and issues that were not fully considered by the Judicial Com- 
mittee in Trethowan^s case would be relevant.^ It has been suggested that the 
Northern Ireland guarantee is an example of a limitation which Parliament 
may impose on itself but which does not incapacitate Parliament from acting.^ 
On this basis, presumably the 1973 Act is effective so long as it remains in force 
(in giving a continuing guarantee to the people of Northern Ireland) but the 
guarantee, like that in the 1949 Act, might in law be withdrawn by Parliament. 

2 British membership of the European Communities. A later chapter 
will outline the structure of the European Communities, and will discuss the 
relationship between national law and Community law. Community law has 
been held by the European Court of Justice to prevail oyer any inconsistent 
provisions of the national law of the member states: 

No provisions of municipal law, of whatever nature they may be, may prevail over 
Community law . . . lest it be deprived of its character as Community law and its very 
legal foundation be endangered.^ 
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p 128 below. 
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By the European Communities Act 1972, legal effect was given within the 
United Kingdom to those provisions of Community law which were, according 
to the European Treaties, intended to have direct effect within member states. 
This applied both to existing treaties and regulations and also to any future 
Community treaties or regulations. The Community organs therefore may 
legislate for the United Kingdom, as they do for other member states. While 
Britain remains a member of the Communities, the statement that only the 
Westminster Parliament has power to make new law for the United Kingdom is 
therefore untrue. Nor can Community law appropriately be described as dele- 
gated legislation.^ 

The extent to which Community law overrides inconsistent national law can 
best be seen in 72 z; Secretary of State for Transport, ex parte Factortame Ltd’? 

Spanish fishing interests that had formed companies registered under UK law chal- 
lenged as contrary to Community law the Merchant Shipping Act 1988. This Act, by 
defining the term, British fishing vessels, in a restrictive way, sought to prevent non- 
British interests from having access to the British fishing quota. In interim proceedings 
to protect Spanish interests pending decision of the substantive case, the European Court 
of Justice held that a national court must set aside a rule of national law if this was the 
sole obstacle preventing it from granting temporary relief to protect Community rights. 
Thus the UK courts must disregard s21 of the Crown Proceedings Act 1947 (no 
injunctions to be granted against the Crown) and must also not apply the Merchant 
Shipping Act 1988. In the House of Lords, Lord Bridge challenged the view that ‘this 
was a novel and dangerous invasion by a Community institution of the sovereignty of the 
United Kingdom Parliament’. He stated that long before the United Kingdom joined the 
Community, the supremacy of Community law over the laws of member states was well 
established. ‘Thus whatever limitation of its sovereignty Parliament accepted when it 
enacted the European Communities Act 1972 was entirely voluntary’. 

This important litigation shows that in proceedings concerning rights in Com- 
munity law, the UK courts must allow Community law to prevail over Acts of 
the Westminster Parliament, whether these were passed before or after the 
European Communities Act 1972. So long as a state’s membership of the 
Communities continues, this is the necessary constitutional price of that 
membership. 

3 A new Bill of Rights for the United Kingdom. The doctrine that Parlia- 
ment may not bind its successors presents a major obstacle in the way of a new 
Bill of Rights in so far as this is intended to have any controlling effect upon 
later Parliaments. No such problem would arise if the Bill of Rights were to 
apply solely to subordinate legislation and administrative decisions,^ but some 
have argued that it is essential to limit the power of future Parliaments to 
infringe human rights. If a completely new constitutional structure for the 
United Kingdom were to be created, protection for fundamental rights could be 
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included within it. Short of that, are there ways by which fundamental rights 
could be entrenched against infringement by Parliament? A select committee of 
the House of Lords, appointed to consider a Bill of Rights proposed by a Liberal 
peer. Lord Wade, gave a negative answer to this question in 1978. The com- 
mittee’s view was that: 

there is no way in which a Bill of Rights could protect itself from encroachment, whether 
express or implied, by later Acts. The most that such a Bill could do would be to include 
an interpretation provision which ensured that the Bill of Rights was always taken into 
account in the construction of later Acts and that, so far as a later Act could be construed 
in a way that was compatible with a Bill of Rights, such a construction would be 
preferred to one that was not.^"^ 

It was on this basis that a Bill providing for the incorporation of the Euro- 
pean Convention on Human Rights was approved by the House of Lords in 
1979.^^ In brief, the Bill provided that the European Convention should prevail 
over any earlier enactments (cl 2); in the case of conflict between the Conven- 
tion and any later enactment, the later Act was to be deemed to be subject to the 
Convention and must be so construed ‘unless such subsequent enactment 
provides otherwise or does not admit of any construction compatible with the 
provisions’ of the Convention (cl 3). Clause 3 thus recognised the possibility of 
express repeal in the future, and also of implied repeal whenever any later Act 
could not be interpreted in a manner compatible with the Convention. 

In 1977, the Northern Ireland Standing Advisory Commission on Human 
Rights had recommended legislation that went further than this, namely that no 
subsequent Act that was inconsistent with the European Convention should 
have effect unless the later Act expressly declared that it should apply notwith- 
standing the Convention.^® On this basis, implied repeal would have been 
totally barred. But in 1978 the select committee of the House of Lords stated 
that this solution was excluded by the Vauxhall Estates and Ellen Street Estates 
cases considered above, When political opinion moves in favour of creating a 
new Bill of Rights, an important choice will have to be made as to the legal form 
which it should take,^® The problem of entrenchment should not be seen as a 
constitutional technicality, since it raises fundamental questions about the 
future power of the courts to review legislation by Parliament. 

4 Abolition of the House of Lords. In chapter lOB we will examine the 
present role of the House of Lords under the Parliament Acts 1911 and 1949. 
Here we deal only with the issue of whether, as one of the component parts of 
the supreme legislature, the House of Lords can be abolished. There would 
indeed be a significant change in fundamental legal doctrine if ‘whatever the 
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Queen, Lords and Commons enact is law’ were to become ‘whatever the Queen 
and Commons enact is law’. If, as has been argued above, the former prop- 
osition is ultimately grounded upon decisions of the courts, the latter prop- 
osition would be authoritatively established only when the courts accepted the 
legislative supremacy of the Queen and Commons in place of the former 
supreme legislature. Arguably this change could be regarded as a legal revol- 
ution or a breach in legal continuity.^® But this would not seem to be a signifi- 
cant description of the event if the courts had merely given effect to a consti- 
tutional change initiated and authorised by the former legislature. 

Two issues of greater practical significance might arise. First, if the Act 
abolishing the House of Lords also included a Bill of Rights which was declared 
to be incapable of amendment by the new legislature (Queen and Commons), 
the courts would then have a choice between whether (a) to give effect to the 
stated intention of the former legislature, by holding that the Bill of Rights must 
prevail over any Acts passed by the new legislature or (b) to hold that the new 
legislature was as legislatively supreme as its predecessor. Since the courts 
might not wish to create a legislative vacuum (ie a situation in which certain 
legislation is totally impossible), the outcome might depend on whether any 
procedure was provided in case it became necessary in an emergency to 
encroach upon the Bill of Rights. 

Secondly, could the abolition of the House of Lords be lawfully carried out 
against the wishes of the House of Lords, by use of the procedures under the 
Parliament Acts 1911 and 1949? The answer depends essentially upon whether 
the legislative powers conferred by the Parliament Act 1911 on the House of 
Commons and the Crown are to be construed subject to implied limitations, 
over and above those that are expressed in the 1911 Act itself.^ Since the 
analogy of delegated legislation does not seem a close one, it is submitted that 
an Act passed under the Parliament Act procedure could lawfully abolish the 
House of Lords; such a measure might be resisted on political grounds but not 
by challenge in the courts.^ 


D. The Treaty of Union between England and Scotland 

In Section C, we discussed the question whether the UK Parliament may 
impose legal limitations upon its successors. The Anglo-Scottish Union of 1707 
raises the different question, ‘was the UK Parliament born unfree?’^ The main 
features of the Treaty of Union have already been outlined."^ Now it is necessary 
to examine more closely those provisions of the Treaty concerning the power to 
legislate after the Union. 

The Treaty clearly contemplated that the new Parliament of Great Britain 
would legislate both for England and Scotland; but no grant of general legislat- 
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ive competence to Parliament was made in the Treaty. Article 18 provided that 
the laws concerning regulation of trade, as well as customs and excise duties 
should be uniform throughout Britain; subject to this, all other laws within 
Scotland were to remain in force, 

but alterable by the Parliament of Great Britain, with this difference betwixt the laws 
concerning public right, policy, and civil government, and those which concern private 
right; that the laws which concern public right, policy and civil government may be 
made the same throughout the whole united kingdom, but that no alteration be made in 
laws which concern private right except for evident utility of the subjects within Scot- 
land. 

By art 19, the Court of Session and the Court of Justiciary were to remain ‘in all 
time coming’ within Scotland as they were then constituted, and with the same 
authority and privileges as before the Union, ‘subject nevertheless to such 
regulations for the better administration of justice as shall be made by the 
Parliament of Great Britain’. Other courts were to be subject to regulation and 
alteration by Parliament. No causes in Scotland were to be cognoscible (ie 
capable of being heard) by the Courts of Chancery, Queen’s Bench, Common 
Pleas or any other court in Westminster Hall. An Act for securing the Prot- 
estant religion and Presbyterian Church government in Scotland was passed at 
the same time by the English and Scottish Parliaments and was declared to be a 
fundamental and essential condition of the Treaty of Union ‘in all time coming’. 

There is therefore substantial evidence in the Treaty that, while the framers 
of the Union intended the new Parliament to be the sole legislature, they were at 
pains to distinguish between matters on which Parliament would be free to 
legislate, matters on which it would have a limited authority to legislate, and 
matters which were declared fundamental and unalterable. The Treaty made 
no provision for future amendment of itself, nor for future renegotiation of the 
terms of the Union. The former English and Scottish Parliaments ceased to 
exist. No machinery was provided for applying the distinction drawn in art 18 
between the laws concerning ‘public right, policy and civil government’ and the 
laws concerning private right’, nor, in the latter case, for ascertaining the 
changes in those laws that might be for ‘evident utility’ of the Scottish people. 

The argument that the Union imposed limitations upon the new Parliament 
can be summarised as follows: the new Parliament entered upon its life by 
virtue of the Union; its powers were therefore limited by the guarantees in the 
Treaty, which guarantees had been enacted by the separate Parliaments before 
the united Parliament was born. The assertion that a sovereign Parliament may 
not bind its successors may be countered by the view that even if both the 
English and Scottish Parliaments were supreme before 1707,® they each 
committed suicide in favour of a common heir with limited powers. The Treaty 
of Union, concludes the argument, is a fundamental constitutional text which 
prevents the British Parliament from itself enjoying the attribute of legislative 
supremacy. When, as in Chen^ v Conn, an English judge remarks, ‘what the 
statute says and provides is the highest form of law that is known to this 
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country’,® a Scots lawyer might reply, ‘Not so: the Treaty of Union is a higher 
form of law and may prevail over inconsistent Acts of Parliament.’ 

This viewpoint is subject to both theoretical and historical difficulties. First, 
no legislature other than the British Parliament was created. If circumstances 
changed, and amendments to the Union became desirable, how could they be 
made except by Act of Parliament? Thus in 1748, the heritable jurisdictions 
were abolished and, when Scottish local government was reformed in 1975, the 
royal burghs were abolished.’ In 1853, the Universities (Scotland) Act abol- 
ished the requirement that the professors of the ancient Scottish universities 
should be confessing members of the Church of Scotland, thus repealing an 
‘unalterable’ provision of the Act for securing the Presbyterian Church. 
Secondly, the distinction between laws concerning ‘public right, policy and civil 
government’ and laws concerning ‘private right’ is a very difficult one. For 
example, power to tax private property or to acquire land coinpulsorily for 
public purposes concerns both public and private right; and is the law of 
education or industrial relations a matter of public or private right? Thirdly, the 
test of ‘evident utility’ for changes in the law affecting private right is obscure: 
who is to decide - Scottish MPs, Scottish courts, public opinion or the opinion 
of Scottish institutions such as the General Assembly of the Church of Scot- 
land?® Fourthly, after the Union the Westminster Parliament continued to 
conduct its affairs exactly as before, subject only to its enlargement by members 
from Scotland.® As the dominant partners in the Union, the English assumed 
that constitutional continuity from pre-Union days was unbroken. On a matter 
left silent by the Treaty of Union, the House ofLords in its judicial capacity has 
heard appeals from Scotland in civil cases since the case of Greenshields in 171 1 
(the House of Lords was not a court within Westminster Hall within the 
meaning of art 19 of the Union) but it still has no jurisdiction in Scottish 
criminal cases. Fifthly, even if the framers of the Union intended there to be 
legal limitations upon the British Parliament, this might not in itself be suf- 
ficient to vest jurisdiction in the courts to hold Acts of the UK Parliament 
invalid on the ground that they conflicted with the Treaty of Union. In Dicey s 
view, the subsequent history of the Union with Scotland ‘affords the strongest 
proof of the futility inherent in every atteinpt of one ^sovereign legislature to 
restrain the action of another equally sovereign body’. 

These matters have been debated in several important Scottish cases. 

In MacCormick v Lord Advocate , the Rector of Glasgow University challenged the 
Queen’s title as ‘Elizabeth the Second’, on the grounds that this was contr^ f histori- 
czl fact and contravened art 1 of the Treaty of Union. At first instance. Lord Guthne 
dismissed the challenge for the reason, inter alia, that an Act of Parhament could not be 
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challenged in any court as being in breach of the Treaty of Union or on any other 
ground. In the Inner House of the Court of Session, the First Division dismissed the 
appeal against Lord Guthrie’s decision, but on narrower grounds. After holding that 
MacCormick had no legal title or interest to sue in the matter, that the royal numeral 
was not contrary to the Treaty of Union, and that the Royal Titles Act 1953 was 
irrelevant, Lord President Cooper said: ‘The principle of the unlimited sovereignty of 
Parliament is a distinctively English principle which has no counterpart in Scottish 
constitutional law’. He had difficulty in seeing why it should have been supposed that the 
Parliament of Great Britain must have inherited all the peculiar characteristics of the 
English Parliament but none of the Scottish Parliament. He could find in the Union 
legislation no provision that the Parliament of Great Britain should be ‘absolutely 
sovereign’ in the sense that it should be free to alter the Treaty at will. He reserved 
opinion on whether breach of such fundamental law as is contained in the Treaty of 
Union would raise an issue justiciable in the courts; in his view there was no precedent 
that the courts of Scotland or England had authority to determine ‘whether a govern- 
mental act of the type here in controversy is or is not conform to the provisions of a 
Treaty, least of all when that Treaty is one under which both Scotland and England 
ceased to be independent States and merged their identity in an incorporating union’. 
Lord Russell, who concurred, stressed the limited functions of the courts in dealing with 
political matters, suggesting that a political remedy would be more suitable for MacGor- 
mick than a judicial remedy. 

Although Lord Cooper’s judgment went beyond what was necessary for 
decision of the case, the fundamental issues remain confused. In particular, the 
denial that the courts have jurisdiction to decide whether ‘a governmental act of 
the type here in controversy’ conformed to the Union must be read in relation to 
the disputed royal title. If the UK Parliament were to pass an Act which sought 
to deprive persons in Scotland of access to the Scottish courts in matters of 
private right, the courts would seem bound to decide whether to give effect to 
that Act, 

In 1975, a Scottish fisherman unsuccessfully claimed in the Court of Session 
that British membership of the European Community was incompatible with 
the Treaty of Union. 

In Gibson v Lord Advocate, Gibson claimed that an EEC regulation granting EEC nationals 
the right to fish in Scottish waters, and the European Communities Act 1972, which gave 
this legal effect in Britain, were contrary to art 18 of the Union, since this was a change in 
the law concerning a private right which was not for the ‘evident utility’ of the Scottish 
people. Lord Keith held that the control of fishing in territorial waters around Scotland 
was a branch of public law, which therefore might be made the same throughout the 
United Kingdom and was not protected by art 18. Obiter, Lord Keith said that the 
question whether an Act of Parliament altering Scots private law was or was not for the 
‘evident utility’ of the Scottish people was not a justiciable issue. ‘The making of 
decisions upon what must essentially be a political matter is no part of the function of the 
court.’ He considered the question of title to sue (locus standi) to be of secondary 
importance. 

Both in MacCormick and in Gibson the question was held open of the validity 
of legislation seeking to abolish the Court of Session or the Church of Scotland, 
measures which would strike at the root of the Scottish institutions safeguarded 
by the Union. Short of such an extreme situation, the Scottish courts appear 
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very reluctant to claim a power to review the validity of Acts of Parliament. 
This attitude was maintained when the Court of Session declined to hold that 
the community charge (or poll tax) legislation, which applied to Scotland a year 
earlier than in England and Wales, was contrary to art 4 of the Treaty of 
Union. 

In 1872, an English court denied that it had any jurisdiction to determine the 
validity of an Act of Parliament, and rejected a challenge to the Irish Church 
Act 1869 on the ground that it was contrary to the Irish Acts of Union.^^ 
Whereas the turbulent course of Irish history would today make it difficult to 
base constitutional arguments upon the intended binding character of the Irish 
Union, the very different history of the Anglo-Scottish Union does not make the 
idea of a constitutional jurisdiction vested in the Court of Session with appeal to 
the House of Lords inherently absurd. If Scotland were to acquire its own 
legislative assembly, such a jurisdiction in respect of the measures passed by 
that assembly would almost certainly be necessary. 


E. Conclusions 

This chapter has examined the problem of whether there are any legal limits 
upon the legislative supremacy of Parliament, in particular whether there are, 
or could be, any limits capable of being enforced judicially. While British 
tradition has been strongly against the courts having power to review the 
validity of an Act of Parliament, the courts cannot escape the task of deciding 
whether a document for which legislative authority is claimed is in law an Act of 
Parliament. While the basic rule of legislative supremacy is a matter of common 
law, as well as being an important political fact, it cannot be demonstrated from 
existing precedents that under no circumstances could this rule be qualified by 
judicial decision - still less that the basic rule could not be changed by Act of 
Parliament. It is therefore not possible to assert dogmatically that the legislative 
supremacy of Parliament will continue for the future to be the primary rule of 
constitutional law in the United Kingdom. Indeed, the advancing pace of 
European integration (through Community law and the European Convention 
on Human Rights) makes it probable that the Diceyan doctrine of legislative 
supremacy will not survive into the next century. British membership of the 
European Communities has already made extensive inroads into that doctrine; 
and incorporation of the European Convention, depending on the form that 
takes, could do the same. 


Political significance of legislative supremacy 

There are difficulties in attemping to assess the political significance of the 
legislative supremacy of Parliament. For one thing constitutional and legal rules 
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tend to reflect political facts, but sometimes only with a considerable time-lag. 
Moreover, the doctrine of legislative supremacy has always been affected by a 
tinge of political unreality since it would apparently empower Parliament to do 
many unlikely, immoral or undesirable things which no-one wishes it to do. 
Does Parliament really need power to condemn all red-haired males to death or 
to make attendance at public worship illegal? Or to create criminal offences 
retrospectively? Regarding legislative omnipotence. Sir Robert Megarry has 
emphasised that validity in law must not be confused with practical enforce- 
ability.^^ 

Yet it would be wrong to ignore the strong political argument for retaining 
supremacy, particularly when the wishes of a newly elected House of Commons 
can be clearly identified with the will of the people. The doctrine of legislative 
supremacy is well suited to a centralised, unitary system of government in 
which the needs of the political and administrative executive are closely linked 
with the dominant political voice in Parliament: and in which the judiciary 
exercise an important but subordinate role. Even in such a system, there are 
many political factors which limit the use to which the executive can put 
Parliament’s legislative powers. Dicey suggested that political sovereignty, as 
opposed to legislative sovereignty, lay in the electorate, and that ultimately the 
will of the electorate was sure to prevail on all subjects to be determined by the 
British government. Certainly, the electoral system serves as one limitation 
upon the use of legislative powers, but the control which it provides is very 
generalised and sporadic in effect: and this effect depends in turn upon the 
political parties, on the media, on economic and social interest groups, and on 
other means by which public opinion is formed and expressed. Moreover, the 
voting system itself produces an elected House of Commons which is a distor- 
tion of the spread of views amongst the electorate. 


Consultation of interests affected 

The immense complexity of government often makes it expedient that Parlia- 
ment should exercise its powers only after the major interests affected by pro- 
posed legislation have been consulted. In the case of delegated legislation, 
statute often requires there to be consultation with interest groups before the 
minister makes regulations. In the case of legislation by Bill, there is no legal 
requirement of consultation but extensive consultation may occur with such 
bodies as the Confederation of British Industries, the British Medical Associ- 
ation and the National Farmers Union. In any event, such bodies can always 
make their views known to the government about proposed legislation. Even 
where formal consultation takes place, this does not mean that the bodies whose 
advice is sought can dictate the policy decisions taken by the government. 
Many social reforms in the past would never have occurred if government had 
allowed interested organisations to veto changes made to protect other groups 
in society. During the 1980s, the Conservative government saw a diminishing 
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need to secure by persuasion the support of bodies such as local authority 
associations, the trade unions and the universities. IVlany legislative changes 
directly affecting such interests were made against their opposition. 


Parliament and the electorate 

Under the British system, the electorate takes no direct part in legislative 
decision-making, save by electing the House of Commons. In some consti- 
tutions, for example the Republic of Ireland and the Commonwealth of Austra- 
lia,^ constitutional amendments may take effect only with the consent of the 
electorate obtained by a referendum. In other constitutions (for example, Den- 
mark and Switzerland) legislative proposals may be subject to a referendum. 
Until 1975, the British constitution found no place for the machinery of direct 
democracy, save in the case of the border poll in Northern Ireland.^ Where 
major political or constitutional issues have been concerned, the outcome of a 
general election may sometimes be taken as indicating the degree of popular 
support for any changes. In 1910, two elections were held because of the 
legislative veto of the Lords and the necessity to establish popular support for 
the constitutional changes involved. But this is the exception rather than the 
rule, since it is usually impossible to decide from the result of a general election 
the state of public opinion on particular issues. Since the party which wins a 
general election may be considered to have a popular mandate to implement its 
election manifesto, a government can scarcely be criticised for seeking to carry 
out its election promises. Conversely, a government may be criticised for pro- 
posing major reforms, particularly of a constitutional nature, which have never 
been before the electorate. The Conservative government elected in 1970 was 
criticised by those opposed to British membership of the European Communi- 
ties for having completed the negotiations for membership, signed the Treaty of 
Accession and secured the passing of the European Communities Act 1972 
without allowing the electorate the opportunity to vote on this major issue. For 
these reasons, but mainly because of the internal division of opinion within the 
Labour party, a referendum on Britain’s membership of the Communities was 
held in 1975. In 1979, referendums were held in Scotland and Wales on whether 
devolution under the Scotland Act and Wales Act 1978 should take effect.^ It 
may be argued that the referendum should be used for deciding other consti- 
tutional issues, such as the future of the House of Lords, and the creation of a 
new Bill of Rights. While advisory referendums do not directly affect the legis- 
lative authority of Parliament, if referendums were to be mandatory for certain 
constitutional reforms, this would affect the position of Parliament and it would 
be essential to define in law the limits of their use. It has been argued that 
referendums should be used ‘as an extra check against government, an ad- 
ditional protection to that given by Parliament’.^ This would give a form of 
entrenchment to certain matters against action by the elected majority in the 
Commons. Without all-party agreement on the matter, the selection of those 
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aspects of the constitution to be protected would be very contentious. There is a 
case to be made for requiring a referendum whenever it is proposed to transfer 
the powers of Parliament;^ as John Locke said, ‘it being but a delegated power 
from the People, they who have it cannot pass it to others’.^ However, it may be 
doubted whether greater use of referendums would be as significant as electoral 
reform. 

Summary 

The view taken in this chapter has been that Parliament’s legislative authority 
includes power to make new constitutional arrangements under which future 
Parliaments would not enjoy legislative supremacy. Those who would adhere to 
the doctrine of legislative supremacy at all costs must be prepared to demon- 
strate that the political system provides adequate safeguards against legislation 
which would be contrary to fundamental constitutional principle or the individ- 
ual’s basic rights. It is, however, doubtful whether the present system, which 
relies so heavily on political controls, adequately protects individuals or min- 
ority groups who may be vulnerable to legislative oppression. Moreover, Parlia- 
ment’s importance within British government depends much less upon absolute 
legislative power, than upon its effectiveness as a political forum in expressing 
public opinion and in exercising control over government. 
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The rule of law 


During 1971, the IRA increased the ferocity of its campaign of violence in 
Northern Ireland, shooting soldiers and police and blowing up buildings. Early 
in August, the government of Northern Ireland, after consulting with the UK 
government, decided to exercise the power of internment available to it under 
the Civil Authorities (Special Powers) Act (Northern Ireland) 1922.^ This 
power could be used against persons suspected of having acted or being about 
to act in a manner prejudicial to the preservation of peace or the maintenance of 
order. On 9 August, 342 men were arrested. By November 1971, when the total 
arrested had risen to 980, 299 of those arrested were being interned indefinitely; 
the remainder were held under temporary detention orders or had already been 
released. 

The security forces saw in internment an opportunity of obtaining fresh 
intelligence about the IRA. In August 1971, 12 detainees and in October two 
more were interrogated in depth. The procedures of interrogation included 
keeping the detainees’ heads covered with black hoods; subjecting them to 
continuous and monotonous noise; depriving them of sleep; depriving them of 
food and water, except for one slice of bread and one pint of water at six-hourly 
intervals; making them stand facing a wall with legs apart and hands raised. It 
was later held by a committee of inquiry that these procedures constituted 
physical ill-treatment.^ 

In November 1971, after these facts had been established, three Privy Coun- 
cillors were asked to consider whether the procedures ‘currently authorised’ for 
interrogating persons suspected of terrorism needed to be changed. They pro- 
duced two reports.^ Two members, a former Lord Chief Justice and a former 
Conservative Cabinet minister, recommended that the procedures could con- 
tinue to be used subject to certain safeguards, including the express authority of 
a UK minister for their use, the presence of a doctor with psychiatric training at 
the interrogation centre, and a complaints procedure. This report did not 


^ See now Northern Ireland (Emergency Provisions) Act 1991, Part IV and Sched 3; and ch 
25 E. On the internments in 1971-76, see RJ Spjut (1986) 49 MLR 712. 

^ Cmnd4823, 1971 (Compton Report). 

^ Cmnd 4901, 1972 (Parker Report). 
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express any view on the legality of the interrogation procedures, but stated that 
valuable information about the IRA had been discovered through the interrog- 
ation. 

The minority report, by Lord Gardiner, a former Labour Lord Chancellor 
held that the interrogation procedures had never been authorised: 

If any document or minister had purported to authorise them, it would have been invalid 
because the procedures were and are illegal by the domestic law and may also have been 
illegal by international law. 

Should legislation be introduced enabling a minister in time of civil emergency 
to fix in secret the limits of permissible ill-treatment to be used in interrogating 
suspects? Lord Gardiner viewed with abhorrence any proposal that a minister 
should be empowered to make secret laws. Nor could he agree that a minister 
should fix secret limits without the authority of Parliament, ‘that is to say 
illegally’, and then if found out ask Parliament for an Act of Indemnity: that, he 
said, would be a flagrant breach of the whole basis of the rule of law and of the 
principles of democratic government. 

The government accepted Lord Gardiner’s report and abandoned the 
interrogation procedures. When those who had been interrogated sued the 
government for damages for their unlawful treatment, liability was not con- 
tested and substantial awards of damages were made. The European Com- 
mission on Human Rights held that the interrogation procedures amounted to 
inhuman and degrading treatment and also torture, contrary to art 3 of the 
European Convention on Human Rights. When the Irish government referred 
the case to the European Court of Human Rights, the court held that the 
procedures were inhuman and degrading treatment but did not amount to 
torture."*" 

No clearer illustration could be given of the need to adhere to the rule of law 
if citizens are to be protected against arbitrary and harsh acts of government. 
However lawless may have been the acts of the IRA, and however seriously 
those acts infringed life and liberty, government must not retaliate with 
measures which are not only unlawful but are also of such a nature that it would 
be impossible on moral and political grounds to make them lawful. Contro- 
versial as the power of internment is, it was authorised by the legislature and its 
use was a matter of public knowledge and admitted political responsibility. But 
in law the power to intern does not include power to interrogate or to administer 
physical ill-treatment or torture.^ 

By similar reasoning, while the law permits the use of reasonable force in 
situations of self-defence or in the prevention of crime or the arrest of offenders, 
and in some circumstances the use of firearms may be justified,^ the adoption of 
a shoot to kill’ policy by the police or by the armed forces would be seriously 
objectionable. Such a policy means that lethal force is to be intentionally used 
against individuals, whether or not less extreme methods would serve to arrest 
the suspects or fulfil lawful public purposes.^ 

^ Ireland v UK (1978) 2 EHRR 25, and see ch 19 B. 

For the report of the Bennett committee of inquiry into police interrogation procedures in 
Northern Ireland in 1975-78, see Cmnd 7497, 1979. 

® Seech25A, B. 

For an account of the shooting in Gibraltar in 1988 of three IRA members, see Windlesham 
and Rampton, Report on ‘Death on the Rock\ 
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A. Historical development 

For many centuries it has been recognised that the possession by the state of 
coercive powers that may be used to oppress individuals presents a fundamental 
problem both for legal and political theory.® Since the days of the Greek philos- 
ophers there has been recourse to the notion of law as a primary means of 
subjecting governmental power to control. Aristotle argued that government by 
laws was superior to government by men.^ 

The legal basis of the state was developed further by Roman lawyers. In the 
middle ages, the theory was held that there was a universal law which ruled the 
world. Gierke wrote, ‘Medieval doctrine, while it was truly medieval, never 
surrendered the thought that law is by its origin of equal rank with the state and 
does not depend on the state for its existence’.^® Bracton, writing in the 1 3th 
century, maintained that rulers were subject to law: The King shall not be 
subject to men, but to God and the law: since law makes the King’.^^ Justice 
according to law was due both to ruler and subject. Magna Carta and its 
subsequent confirmations expressed this theory in seeking to remedy the griev- 
ances of certain classes in the community. Renaissance and reformation in the 
16th century weakened the idea of a universal natural law. Emphasis shifted to 
the national legal system as an aspect of the sovereignty of the state. In 
Britain, the 17th-century contest between Crown and Parliament led to a rejec- 
tion of the Divine Right of Kings and to an alliance between common lawyers 
and Parliament. The abolition in 1640 of the Court of Star Chamber ensured 
that the common law should apply to public as well as private acts, except as 
the common law was modified by Parliament. 

The Bill of Rights in 1689 finally affirmed that the monarchy was subject to 
the law. Not only was the Crown thereby forced to govern through Parliament, 
but also the right of individuals to be free of unlawful interference in their 
private affairs was established. 

In Entick v Carrington^ two King’s Messengers were sued for having unlawfully broken 
and entered the plaintiff’s house and seized his papers: the defendants relied on a 
warrant issued by the Secretary of State ordering them to search for Entick and bring 
him with his books and papers before the Secretary of State for examination. The 
Secretary of State claimed that the power to issue such warrants was essential to 
government, ‘the only means of quieting clamours and sedition’. The court held that, in 
the absence of a statute or a judicial precedent upholding the legality of such a warrant, 
the practice was illegal. Lord Camden said: ‘what would the Parliament say if the judges 
should take upon themselves to mould an unlawful power into a convenient authority, by 
new restrictions? That would be, not judgement, but legislation , . . And with respect to 
the argument of State necessity, or a distinction that has been aimed at between State 
offences and others, the common law does not understand that kind of reasoning, nor do 
our books take notice of any such distinction’.^^ 


® See d’Entreves, The Notion of the State. Also Heuston, Essays in Constitutional Law, ch 2. 

® d’Entreves, p 71. 

Quoted in d’Entreves, p 83. 

d’Entreves, p 86; Maitland, Constitutional History, pp 100--4; Mcllwain, Constitutionalism Ancient 
and Modem, ch 4. 

For the rule of law in 16th-century England, see Elton, Studies in Tudor and Stuart Politics and 
Government, vol 1 , p 260. 

(1765) 19 St Tr 1030, 1067, 1073. 
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Such decisions stressed the value of personal liberty, and the necessity of 
protecting private property against official interference. At the same time, the 
remedy of habeas corpus was being developed. Formal adherence to the law 
was one of the public values of 18th-century Britain, though not all the people 
gained equally from it.^'*^ Economic and social developments since 1765 have 
qualified the forthright declaration of Lord Camden that in the absence of 
precedent no common law powers of search and seizure will be recognised but 
Entick V Carrington still exercises considerable influence on judicial attitudes to 
the claims of government. 

Dicey’s expos^*ion of the rule of law 

One reason foi* this is to be found in the work of A V Dicey, whose lectures at 
Oxford were first published in 1885 under the title. Introduction to the Study of the 
Law of the Constitution}^ Dicey’s aim was to introduce students to ‘two or three 
guiding principles’ of the constitution, foremost among these being the rule of 
law. The spirit oi Entick v Carrington seems to run through all Dicey’s arguments, 
but he expressed the general doctrine of the rule of law in the form of several 
detailed statements describing the English constitution, some of them derived 
from authors who immediately preceded him.^^ Dicey gave to the rule of law 
three meanings: 

It means, in the first place, the absolute supremacy or predominance of regular law as 
opposed to the influence of arbitrary power, and excludes the existence of arbitrariness, 
of prerogative, or even of wide discretionary authority on the part of the government . . .; 
a man may with us be punished for a breach of law, but he can be punished for nothing 
else. 

Thus none could be made to suffer penalties except for a distinct breach of law 
established before the ordinary courts. In this sense Dicey contrasted the rule of 
law with systems of government based on the exercise by those in authority of 
wide or arbitrary powers of constraint, such as a power of detention without 
trial. 

Secondly, the rule of law meant: 

equality before the law, or the equal subjection of all classes to the ordinary law of the 
land administered by the ordinary law courts. 

This implied that no one was above the law; that officials like private citizens 
were under a duty to obey the same law; and that there were no administrative 
courts to which were referred claims by the ,citizens against the state or its 
officials. 

Thirdly, the rule of law meant: 

that with us the law of the constitution, the rules which in foreign countries naturally 
form part of a constitutional code, are not the source but the consequence of the rights of 


Thompson, Whigs and Hunters: the Origin of the Black Act^ pp 258-69. 

Ch 21 E. And see Malone v Metropolitan Police Commissioner [1979] Gh 344. 

Dicey’s text is reprinted in the 10th ed with introduction by EC S Wade. See also Cosgrove, 
The Rule of Law: Albert Venn Dic^, Victorian Jurist, and the symposium of articles at [1985] PL 
587. 

HW Arndt (1957) 31 ALJ 117. 
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individuals, as defined and enforced by the courts; that, in short, the principles of private 
law have with us been by the action of the courts and Parliament so extended as to 
determine the position of the Crown and of its servants; thus the constitution is the result 
of the ordinary law of the land.^® 

Therefore the rights of the individual were secured not by guarantees set down 
in a formal document but by the ordinary remedies of private law available 
against those who unlawfully interfered with his liberty, whether they were 
private citizens or officials. 


Criticism of Dicey’s views 

These three meanings of the rule of law raise considerable problems. In the first, 
for example, what is meant by ‘regular law’? Does this include, for example, 
social security law, compulsory purchase of land or anti-discrimination law? 
Does ‘arbitrary power’ refer to powers of government which are so wide that 
they could be used for a wide variety of different purposes; powers which are 
capable of abuse if not subjected to proper control; or powers which directly 
infringe individual liberty (for example, power to detain a citizen without 
trial) ?^^ If ‘arbitrary power’ and ‘wide discretionary authority’ alike are unac- 
ceptable, how are the limits of acceptable discretionary authority to be settled? 
If it is contrary to the rule of law that discretionary authority should be given to 
government departments or public officers, then the rule of law applies to no 
modern constitution. Today the state regulates national life in multifarious 
ways. Discretionary authority in most spheres of government is inevitable. 
While there are still certain powers which we are unwilling to trust to the 
executive (for example, the power to detain individuals without trial) except 
when national emergencies dictate otherwise,^ our attention now has to be 
concentrated not on attacking the existence of discretionary powers but on 
establishing a system of legal and political safeguards by which the exercise of 
discretionary powers may be controlled.^ Doubtless Dicey would have regarded 
as arbitrary many of the powers of government on which social welfare and 
economic organisation now depend. 

Dicey’s second meaning stresses the equal subjection of all persons to the 
ordinary law. Now the Fourteenth Amendment to the United States Consti- 
tution provides, inter alia, that no state shall ‘deny to any person within its 
jurisdiction the equal protection of the laws’, a provision which has been a 
fertile source of constitutional challenges to discriminatory state legislation.^ 
Similar provisions are found in the constitutions of India, Germany and 
Canada.^ In fact the legislature must frequently distinguish between categories 


Dicey, pp 202-3. 
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of person by reference to economic or social considerations or legal status. 
Landlords and tenants, employers and employees, company directors and 
shareholders, British citizens and aliens, judges and tax officials - these and 
innumerable other categories are subject to differing legal rules. What a consti- 
tutional guarantee of equality before the law may achieve is to enable legislation 
to be invalidated which distinguishes between citizens on grounds which are 
considered irrelevant, unacceptable or offensive (for example, improper dis- 
crimination on grounds of sex, race, origin or colour).^ Dicey had in mind no 
such jurisdiction. The specific meaning he attached to equality before the law 
was that all citizens (including officials) were subject to the jurisdiction of the 
ordinary courts should they transgress the law which applied to them, and that 
there should be no separate administrative courts, as in France, to hear com- 
plaints of unlawful conduct by officials.® He believed that the droit administratifm 
France favoured the officials and that English law through decisions such as 
Entick V Carrington gave better protection to the citizens. Dicey’s influence on 
administrative law in Britain was felt for many years, and Britain still lacks 
separate administrative courts on the French model. But today it is accepted 
that the legal protection of the citizens against unlawful official conduct may be 
as well secured by separate administrative courts as by the ordinary courts in 
Britain. 

Dicey’s third meaning of the rule of law, which he summarised in the con- 
clusion that the constitution is the result of the ordinary law of the land, 
expressed a strong preference for the principles of common law declared by the 
judges as the basis of the citizen’s rights and liberties. Dicey had in mind the 
fundamental political freedoms - freedom of the person, freedom of speech, 
freedom of association. The citizen whose freedoms were infringed could seek a 
remedy in the courts and did not need to rely on constitutional guarantees. 
Dicey believed that the common law gave better protection to the citizen than a 
written constitution. The Habeas Corpus Acts, which made effective a remedy 
by which persons unlawfully detained might obtain their freedom were, said 
Dicey, Tor practical purposes worth a hundred constitutional articles guaran- 
teeing individual liberty’.^ Today it is difficult to share Dicey’s faith in the 
common law as the primary legal means of protecting the citizen’s liberties 
against the state. In the first place, the common law is subject to modification 
by Parliament: the most fundamental liberties may be removed by statute. 
Secondly, the common law does not assure the citizen’s economic or social well- 
being. Thirdly, while it remains essential that legal remedies are effective, the 
experience of many Western countries is that there can be value in imposing 
legal limits upon the legislature’s power to infringe human rights; and the 
European Convention on Human Rights has shown the value of supra-national 
remedies.® 

Dicey’s view of the rule of law is therefore based on an analysis of the British 
constitution which today is in many respects outmoded. Nor did Dicey ad- 
equately resolve the potential conflict between the two notions of the rule of law 
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and the supremacy of Parliament.® While Dicey’s views have greatly influenced 
subsequent attitudes to constitutional law in Britain, what follows in this 
chapter is an attempt to explore the main features of the rule of law within our 
constitution today, a discussion which should no longer be cast in the Diceyan 
mould. 


B. Rule of law and its implications today 

Emphasis will be placed upon three related but separate ideas. First, the rule of 
law expresses a preference for law and order within a community rather than 
anarchy, warfare and constant strife. In this sense, the rule of law is a philo- 
sophical view of society which is linked with basic democratic notions. 
Secondly, the rule of law expresses a legal doctrine of fundamental importance, 
namely that government must be conducted according to law, and that in 
disputed cases what the law requires is declared by judicial decision. Thirdly, 
the rule of law refers to a body of political opinion about what the detailed rules 
of law should provide in matters both of substance (for example, whether the 
government should have power to detain citizens without trial) and of pro- 
cedure (for example, the presumption of innocence in criminal trials, and the 
independence of the judiciary). While the second sense is founded on decisions 
of the courts, and expresses an existing legal doctrine, the third sense is directly 
relevant to discussion in Parliament and elsewhere, when present law is criti- 
cised and proposals for new law are examined. Proponents of the rule of law are 
however likely to support constitutional protection for human rights by such 
means as a judicially enforceable Bill of Rights, so that legislation affecting 
fundamental rights may be subject to review in the courts. 


Three aspects of the rule of law 

1 Law and order better than anarchy. In the limited sense of law and 
order, the rule of law may appear to be preserved by a dictatorship or a military 
occupation as well as by a democratic form of government. Under a pvernnient 
which is not freely elected, the courts of law may continue to function, settling 
disputes between private citizens and such disputes betiveen a citizen an 
government officials as the regime permits to be so decided. Even m this 
restricted sense, the rule of law expresses some preference for human disputes to 
be settled by peaceful means without recourse to armed force, terronsm or other 
forms of physical might. But undue stress on law and order as social values 
readily leads to the restriction or suppression of political liberty. Pohtical 
groups opposed to a regime dependent on physical might rather than popular 
consent may readily turn to the adoption of violent means to overthrow it. 
Constitutional experience in Britain and other states, as well as Britain s experi- 
ence as a colonial power, has shown that the maintenance of law and order and 
the existence of political liberty are not mutually exclusive, but inutually inter- 
dependent. As the Universal Declaration of Human Rights said. It is essential 


® Dicey, ch 13. For an analysis that seeks to resolve the conflict, see TSR Allan [1985] CLJ 
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if man is not to be compelled to have recourse, as a last resort, to rebellion 
against tyranny and oppression, that human rights should be protected by the 
rule of law.’^^ In a democracy, it must be possible by the exercise of political 
rights to change a government without threatening the existence of the state. 
Unless this possibility exists, the state becomes identified with the sheer force of 
coercive might and the role of law within the state is virtually emptied of moral 
content: for ‘the State cannot be conceived in terms offeree alone’. 

2 Government according to law. It is a basic rule of constitutional law that 
the organs of government must themselves operate through law. If the police 
need to detain a citizen, or if taxes are to be levied, the officials concerned must 
be able to show legal authority for their actions. In Britain, they may be 
challenged to do so before a court of law, as in Entick v Carrington. Acts of public 
authorities which are beyond their legal power may be declared ultra vires and 
invalid by the courts, Thus the Home Secretary’s discretionary power to 
cancel television licences may not be used to compel the citizen to pay an extra 
licence fee which is not authorised in law;^^ and an individual detained in a 
mental hospital is entitled to her freedom if she can establish that her detention 
was unlawful. It is because of this fundamental principle of legality that 
legislation must be passed through Parliament if the police are to have ad- 
ditional powers to combat terrorism. The rule of law thus serves as a buttress 
for the democratic principle, since new powers of government affecting individ- 
ual liberty may be conferred only by Parliament. 

The doctrine of government according to law requires that a person directly 
affected by government action must be able, if necessary, to challenge the 
legality of that action before a court, and not merely to register a complaint with 
the department concerned. In the British tradition, it is from the ordinary 
courts that a remedy for unlawful acts of government is to be obtained. In other 
countries, the ordinary courts often do not exercise jurisdiction in administrat- 
ive matters: thus in Germany this jurisdiction is assigned to the Federal Admin- 
istrative Court, and in France to the Conseil d’Etat. Today both approaches are 
recognised to be ways of maintaining the rule of law. Nor is the existence of 
specialised tribunals (for example, for social security claims or immigration 
appeals) contrary to the rule of law, providing that the tribunals are subject to 
supervision by the superior courts, and are independent of the government 
departments concerned.^® 

The rule of law does however require that public authorities and officials are 
subject to effective sanctions if they depart from the law. Often the sanction is 
that their acts are declared invalid by the courts. But another sanction is the 
duty to compensate citizens whose rights have been infringed. Today it is 
unlikely that the British Prime Minister would be sued for damages, not 
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because he is immune from such action but because his political decisions do 
not normally have direct legal effect; but the Prime Minister of Quebec was in 
1959 held liable in damages for having maliciously and without legal authority 
directed a liquor licensing authority to cancel the licence of a restaurant pro- 
prietor who had repeatedly provided bail for Jehovah’s Witnesses accused of 
police offences In Britain, government departments came under a general 
liability to be sued for their wrongful acts only under the Crown Proceedings 
Act 1947J^ That Act preserved the personal immunity of the Sovereign, an 
immunity which in other legal systems is enjoyed by the head of state. Thus in 
the USA, the President while in office is immune from liability for his unlawful 
acts. As the Watergate affair showed in 1974, when President Nixon resigned 
rather than face impeachment proceedings before a hostile Congress, the im- 
portance of impeachment is that it provides a constitutional means of removing 
a President, thus enabling him to be sued or prosecuted for unlawful acts which 
he may have committed while in office. Even a President while in office is not 
at liberty to disregard the law. 

In the course of criminal investigations into the Watergate affair, the special prosecutor 
appointed by the Attorney-General requested President Nixon to produce tape-record- 
ings of discussions which the President had had with his advisers. When presidential 
privilege was claimed for the tapes, the US Supreme Court held that this claim had to be 
considered ‘in the light of our historic commitment to the rule of law’. The court rejected 
the claim and ordered the tapes to be produced, since ‘the generalised assertion of 
privilege must yield to the demonstrated, specific need for evidence in a pending criminal 

In 1991, the Court of Appeal held that the Home Secretary was personally 
liable for contempt of court, in that he decided not to order the return to the 
United Kingdom of a Zairean teacher who was claiming refugee status, despite 
an order by a High Court judge that this should be done.^ This was the first 
time that the English courts had to decide whether a minister of the Crown 
could be guilty of contempt of court. A decision that the Home Secretary shared 
the Crown’s immunity from contempt would have been damaging to the prin- 
ciple of government according to law. 

The doctrine of government according to law stresses the importance of legal 
authority and form for the acts of government. In a system in which Parliament 
is supreme, and in which the Cabinet is supported by a majority in the 
Commons, political decisions may readily be clothed with legality. In the 
absence of constitutional guarantees for individual rights, the need for legal 
authority does not protect these rights from legislative invasion. A political 
detainee’s right to come to a court for a ruling on the legality of his or her 
detention is of little value if the government has taken care to ensure that the 
detention order is within its statutory powers by obtaining the power to detain 
from a compliant legislature. 
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So too in the United Kingdom, Parliament may authorise the executive to 
exercise powers which drastically affect the liberty of the individual: for 
example, by authorising the detention of persons suspected of involvement in 
terrorist offences, on an order from the Secretary of State, for up to seven days 
without authority from a court.^ If all that the rule of law means is that offical 
acts must be clothed with legality, this gives no guarantee that more fundamen- 
tal values are not infringed. It is this lack of a guarantee against abuse of 
Parliament’s legislative authority that explains present demands for incorporat- 
ing the European Convention on Human Rights in the law of the United 
Kingdom. 


3 The rule of law as a broad political doctrine. If the law is not to be 

merely a means of achieving whatever ends a particular government may 
favour, the rule of law must go beyond the principle of legality. The inherited 
experience and values of the legal system are relevant not only to the question, 
‘What legal authority does the government have for its acts?’ but also to the 
question, ‘What legal powers ought the government to have?’ If, for example, the 
government is proposing to introduce criminal sanctions for conduct contrary to 
its economic or social policies, a lawyer will want the new legislation to respect 
accepted principles of fair criminal procedure. If a Bill seeks to depart from 
these principles (for example, by abolishing the presumption of innocence) 
arguments invoking the rule of law are likely to be used in the debates on the 
Bill. 

But for a number of reasons the opinion of lawyers may not be unanimous in 
invoking the rule of law in a legislative context. What are the essential values 
which have emerged from centuries of legal experience? Are they absolute 
values, or may there be circumstances in which political necessity justifies the 
legislature in departing from them? For example, the rule of law requires that 
the power of interpreting statutes is vested in the courts, but is this power of the 
courts reduced if the courts look at the report of a government committee as an 
aid to interpreting a statute passed to give effect to the report?^ Again, in the 
circumstances of Northern Ireland, physical liberty and trial by jury are two 
victims of the assault upon law and order."^ Moreover, the legal system exists 
within a social and political context; a legislator’s perception of legal values is 
likely to be affected by his outlook on other social and political questions.^ A 
Conservative lawyer in Parliament will be more inclined than a Labour lawyer 
to oppose measures which expropriate private property or confer immunities 
upon trade unions. A Labour lawyer is likely to oppose new police powers for 
dealing with public demonstrations (except, possibly, if they are meant to be 
used against groups with Fascist tendencies). A Liberal Democrat lawyer is 
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likely to support proposals for a Bill of Rights and other means of protecting 
individuals and minorities. 

Is the rule of law then in this broad sense too subjective and uncertain to be 
of any value? Would discussion of new legislation be clearer if the rule of law 
were excluded from the vocabulary of debate? One attempt to ascertain the 
values inherent in the system of law was made by Professor Lon Fuller, who 
argued, for example, that the enactment of secret laws would be contrary to the 
essential nature of a legal system, as would heavy reliance on retrospective 
legislation, or legislation imposing criminal sanctions for conduct which is not 
defined but may be deemed undesirable by an official.® But these views have not 
found universal favour with all legal philosophers.^ Amongst the judges there 
continues to be a vein of belief in certain values that should be upheld in a legal 
system.® 


International movement to promote the rule of law 

Since 1945, the rule of law, in parallel with the human rights movement, has 
been a matter of much international discussion. The Universal Declaration of 
Human Rights, adopted by the United Nations in 1948, was followed by the 
European Convention on Human Rights, signed at Rome in 1950. The Conven- 
tion recognised that European countries have ‘a common heritage of political 
traditions, ideals, freedom and the rule of law’ and sought to create machinery 
for protecting certain human rights.^ In Golder^s case, which concerned the right 
of a convicted prisoner in the United Kingdom to have access to legal advice 
regarding a possible civil action against the prison authorities, the European 
Court of Human Rights referred to the rule of law and said: ‘in civil matters one 
can scarcely conceive of the rule of law without there being a possibility of 
having access to the courts’. 

Further developments have been stimulated by the International Com- 
mission of Jurists, an international organisation of lawyers. The aim has been 
to formulate the rule of law as a basic idea which can inspire lawyers of many 
backgrounds to work to improve their own national systems. Thus at New Delhi 
in 1959, lawyers from 53 countries formally declared that the rule of law is a 
dynamic concept which should be employed to safeguard and advance the 
political and civil rights of the individual in a free society. The congress for the 
first time associated the concept with the establishment of social, economic, 
educational and cultural conditions under which the individual may realise his 
legitimate aspirations. On the one hand, the congress examined traditional 
safeguards required for the maintenance of the law: for example, the need for 
adequate controls against abuse of power by the executive, the essentials of fair 
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criminal procedure and the maintenance of an independent judiciary. On the 
other, the congress stressed the need for an effective government capable of 
maintaining law and order and of ensuring adequate social and economic 
conditions. 

Within the Commonwealth, the heads of government at their meetings have 
often expressed their support for the rule of law. In 1991 at Harare, they linked 
the rule of law, the independence of the judiciary and the protection of human 
rights, with ‘democratic processes and institutions which reflect national cir- 
cumstances’ and ‘just and honest government’ as being among the fundamental 
political values of the Commonwealth association.^^ 


Social and economic aspects of the rule of law 

The rule of law movement has thus been broadened to include social and 
economic goals which lie far beyond the typical values associated with the legal 
profession and the practice of law. Such a broadening would be repugnant to 
those critics of the mixed economy and the welfare state who wish to see a 
return to the restricted functions of government in the 19th century. Thus 
Hayek argued that economic planning in the sense of control of private enter- 
prise by the state is inconsistent with the rule of law. In his view, government in 
all its actions must be ‘bound by rules, fixed and announced beforehand - rules 
which make it possible to foresee with fair certainty how the authority will use 
its coercive powers in given circumstances, and to plan one’s individual affairs 
on the basis of this knowledge’, Now certainty and predictability are values 
often associated with law; in a different context, Lord Diplock said in 1975, ‘The 
acceptance of the rule of law as a constitutional principle requires that a citizen, 
before committing himself to any course of action, should be able to know what 
are the legal consequences that will flow from it’.^^ But however desirable it 
may be that some discretionary powers of government should be controlled by 
rules, the certainty demanded by Hayek is not attainable so long as the state 
has responsibilities for economic and social affairs. Such responsibilities remain, 
even in the era of the shrinking welfare state, the waning of the mixed economy 
and the surge of privatisation.^® 

The welfare rights movement has sought to apply the legal concept of 
‘rights’, traditionally associated with property and contracts, to the benefits 
distributed by the state under social security and other welfare schemes. Why 
should less legal protection be given to these benefits, on which many citizens 
depend for their daily subsistence, than to traditional rights of property? In 
this and other areas of state power, the use of administrative tribunals is a 
modern attempt to subject government to the rule of law. Indeed, the creation 
of immigration appeal tribunals, which hear appeals from the decisions of 
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immigration officials, was based on the principle that ‘it is fundamentally wrong 
and inconsistent with the rule of law that power to take decisions affecting a 
man’s whole future should be vested in officers of the Executive, from whose 
findings there is no appeal’. Since the decisions of tribunals can be challenged 
by appeal or review in the higher courts, the judges may determine the stan- 
dards of justice which tribunals must maintain.^^ 


Conclusion 

It is not possible to formulate a simple and clear-cut statement of the rule of law 
as a broad political doctrine. As society develops, and as the tasks of govern- 
ment change, lawyers, politicians and administrators must be prepared to 
adapt the received values of law to meet changing needs. ^ It would be unfortu- 
nate if the new areas of governmental action were withdrawn from the scope of 
law, were considered to be of no more than administrative significance and were 
subjected only to such control as the political system might provide. Through 
its membership of the EEC, the United Kingdom is within a new legal system, 
in part designed to exercise control over areas of economic activity (for example, 
the international business corporation) which previously were unregulated 
except at a national level. While the democratic base of the EEC needs to be 
strengthened, its organs are capable of enlarging the effective scope of the rule of 
law, for example, by granting to the individual rights of legal protection against 
the governments of member states.^ 

There continues to be much discussion of the challenge to the rule of law 
presented by phenomena such as hi-jacking, urban terrorism, direct action by 
militant groups, campaigns of civil disobedience, sit-ins, strikes, protests and 
demonstrations. All these are sometimes lumped together and described as a 
growing threat to the rule of law (by which may simply be meant the authority 
and stability of established institutions) . There are many important distinctions 
to be drawn between these different forms of political or criminal action.^ But, if 
we leave aside acts of criminal violence at one end of the scale and law-abiding 
political expression at the other end, do acts of non-violent civil disobedience 
endanger the legal system? In particular, does the rule of law require complete 
obedience to the law from all citizens and organisations?"^ It would be casting an 
impossible burden upon the courts to require them to base decisions as to 
whether certain conduct constitutes a criminal offence on the political motives 
of the accused.^ It may be argued both that, in a democratic society, there are 
important reasons for obeying the law which do not exist in other forms of 
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government, and also that there are some forms of limited disobedience which 
do not run counter to the democratic reasons for obedience, particularly those 
which are designed to improve the working of democratic procedures for politi- 
cal decisions.^ Only rarely does the legislature recognise that citizens may feel 
compelled by their conscience to refuse to carry out a law, as in the provision 
made for conscientious objection to compulsory military service under the 
National Service Acts. What is the citizen to do if he believes that a certain law 
is unjust or immoral? H L A Hart wrote: 

What surely is most needed in order to make men clear sighted in confronting the official 
abuse of power is that they should preserve the sense that the certification of something 
as legally valid is not conclusive of the question of obedience, and that, however great the 
aura of majesty or authority which the official system may have, its demands must in the 
end be submitted to a moral scrutiny.^ 

But while this is so for the individual, there is a danger that decisions to disobey 
particular laws taken by organised groups (whether trade unions, local authori- 
ties or business corporations) might cumulatively suggest that there is no 
general obligation to obey the law, but only the law of which one approves. Our 
political system is not perfect and there are always many legislative reforms to 
be made. But the maintenance of life in modern society requires a willingness 
from most citizens for most of the time to observe the laws, even when individu- 
ally they may not agree with them. American writings on the subject tend to 
suggest that state power is the great antagonist against which the rule of law 
must for ever be addressed.® But it deserves to be remembered that law, like the 
democratic process, may be used to protect the weak and underprivileged 
sections of society against those who can exercise physical, economic or indus- 
trial force. 
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Chapter 7 

Responsible government 


Within a democratic state, those who govern should be accountable, or respon- 
sible, to those whom they govern. Since direct government by the people is 
impracticable, the constitution provides a framework within which the gover- 
nors may be responsible to the representatives of the people. In ordinary 
speech, ‘responsible’ has a variety of meanings and responsibility takes a 
number of forms. ^ This chapter deals mainly with the political responsibility of 
the government to Parliament. Another important form of responsibility is the 
legal responsibility of ministers and officials for their acts. Whereas legal re- 
sponsibility is enforced primarily through the courts, the responsibility of 
government to Parliament is a political relationship. As such, it is not a matter 
of precise definition and lawyers must resist the temptation to lay down rules for 
it. 


Early origins of responsible government 

So long as government was carried on by the King, the nature of monarchy 
made it extremely difficult to establish constitutional responsibility for acts of 
government. In medieval times, the practice developed by which the royal will 
had to be signified in documents bearing a royal seal, which would be applied 
by one of the King’s ministers. Maitland detected in this practice ‘the founda- 
tion for our modern doctrine of ministerial responsibility — that for every exer- 
cise of the royal power some minister is answerable’.^ With the responsibility of 
ministers came the rule that ‘the King can do no wrong’. This meant not that 
everything done on behalf of the King was lawful, but that the King’s advisers 
and ministers were liable for illegal measures that occurred in the course of 
government.^ Today the use of the various seals or forms for recording decisions 
taken in the name of the Sovereign by ministers is regulated partly by statute 
and partly by custom."^ These rules formerly ensured that, since the Sovereign 
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could not be called personally to account, responsibility could be laid on those 
ministers who had carried out his decision. 

For a period, this responsibility was enforced by the English Parliament 
through impeachment. Holders of state office were liable to be impeached by 
the Commons at the bar of the House of Lords for the treason, high crimes and 
misdemeanours they were alleged to have committed in office. In the 17th 
century, impeachment became a political weapon wielded by Parliament for 
striking at unpopular royal policies.^ Following the granting of a royal pardon 
to Danby in 1679 to forestall his impeachment, the Act of Settlement provided 
that a royal pardon could not be pleaded in bar of an impeachment. The last 
instance of a purely political impeachment came when the Tory ministers who 
in 1713 negotiated the Peace of Utrecht were later impeached by a Whig House 
of Commons. Thereafter only two impeachments occurred, of Warren Hastings 
between 1788 and 1795 for mis-government in India and of Lord Melville in 
1806 for alleged corruption. The power of impeachment is still available to 
Parliament: but more modern means of achieving ministerial responsibility 
have rendered it an obsolete weapon.® 


The legal responsibility of government 

The principle that government must be conducted according to law has already 
been discussed.^ The Sovereign may not personally be sued or prosecuted in the 
courts. But servants or officers of the Crown who commit crimes or civil wrongs 
are, and always have been, subject to the jurisdiction of the courts. This juris- 
diction extends to contempt of court.® Superior orders or the interest of the state 
are no defence to such proceedings.^ Public authorities other than the Crown 
are at common law liable for the wrongful acts of their officials or servants.^® 
The departments of central government became liable to be sued under the 
Crown Proceedings Act 1947.^^ While the legal control of government is import- 
ant, and will be examined in Part IV of this book, it is with political responsi- 
bility that the rest of this chapter is concerned. 


Development of collective responsibility 

After 1688 the doctrine of collective responsibility developed in fits and starts as 
the Cabinet system came into being. For much of the 18th century, the 
Cabinet was a body of holders of high office whose relationship with one 
another was ill-defined; the body as a whole was not responsible to Parliament, 
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Although the King rarely attended Cabinet meetings after 1717, it was the 
King’s government in fact as well as in name and the King could and did act on 
the advice of individual ministers. Under Walpole, ministries were relatively 
homogeneous. Other Cabinets in the century were less united. Parliament could 
force the dismissal of individual ministers of whom they disapproved, but could 
not dictate appointments to the King. The King sometimes consulted those who 
were out of office without the prior approval of his ministers. There was no clear 
dividing line between matters dealt with by individual ministers and matters 
dealt with in the Cabinet. As late as 1806, it was debated in the Commons 
whether ministers must accept collective responsibility for the general affairs of 
government or whether only those ministers who carried policies into execution 
were individually responsible.^^ 

By the early 19th century, as the scope for personal government by the 
Sovereign sharply declined, so did the tendencies towards the collective 
responsibility of the Cabinet become more marked. Soon after 1832, it became 
evident that the Cabinet must retain the support of the majority in the House of 
Commons if it was to continue in office. Just as it had earlier been recognised 
that a single minister could not retain office against the will of Parliament, so it 
became clear that all ministers must stand or fall together in Parliament, if the 
Cabinet was to function effectively. 

By the mid- 19th century, ministerial responsibility was the accepted basis of 
Parliamentary government in Britain. As the Victorian foundations of the 
system of government were laid, critics of the rule of Cabinet unity were 
reminded that ‘the various departments of the Administration are but parts of a 
single machine . . . and that the various branches of the Government have a 
close connection and mutual dependence upon each other’. 


The meaning of collective responsibility 

The doctrine of collective responsibility was stated in absolute terms by Lord 
Salisbury in 1878: 

For all that passes in Cabinet every member of it who does not resign is absolutely and 
irretrievably responsible and has no right afterwards to say that he agreed in one case to 
a compromise, while in another he was persuaded by his colleagues ... It is only on the 
principle that absolute responsibility is undertaken by every member of the Cabinet, 
who, after a decision is arrived at, remains a member of it, that the joint responsibility of 
Ministers to Parliament can be upheld and one of the most essential principles of 
parliamentary responsibility established.^® 

Yet it is difficult to control political behaviour in absolute terms. In the 19th 
century, the degree of political cohesion was variable. Cabinet unity could not 
always be achieved when ministers held deeply divided opinions. Some subjects 
were regarded as ‘open questions’, for example women’s suffrage between 1906 
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and 1914 and in our own times capital punishment. But it was a sign of 
political weakness if many issues were accepted as open questions. Except for 
open questions, ministers who did not wish to be publicly identified with Cabi- 
net policies were expected to resign. 

Today collective responsibility embodies a number of related aspects. Like 
other constitutional principles, it is neither static nor unchangeable and may 
give way before more pressing political forces. 

1 The Prime Minister and other ministers are collectively responsible to Parlia- 
ment, and to the Commons in particular, for the conduct of national affairs. In 
practice, so long as the governing party retains its majority in the House, the 
Prime Minister is unlikely to be forced to resign (although this was Mrs 
Thatcher’s fate in 1990, after over 11 years in office) or seek a dissolution of 
Parliament. At a general election, the Cabinet is seeking renewed support for its 
policies. 

2 When a Prime Minister dies or resigns office, then even if the same party 
continues in power, all ministerial offices are at the disposal of the new Prime 
Minister. 

3 Although ministers are individually responsible to Parliament for the conduct 
of their departments, if members of the Commons seek to censure an individual 
minister for his policies, the government generally will rally to his defence: 
collective responsibility is a means of defending an incompetent or unpopular 
minister. 

4 So long as a politician serves as a minister, he shares in the collective 
responsibility of all ministers in the sense that he may not publicly criticise or 
dissociate himself from government policy. A Cabinet minister may however 
ask for his dissent from a Cabinet decision to be recorded in the private minutes 
of Cabinet. He is expected nonetheless to support the government by his vote 
in Parliament. Cabinet ministers who were also members of the National 
Executive of the Labour party were in 1974 told by the Prime Minister that they 
must observe the conventions of collective responsibility at Executive meet- 
mgs.''' 

5 As a former Cabinet minister has said, an element of concealment is inherent 
in the concept of collective responsibility. ‘Ministers must in the nature of 
things have differences, but they must outwardly appear to have none’.^® Since 
all ministers are required to support government policy once it has been settled, 
a government generally considers it desirable that the process by which policy 
decisions are made should be kept secret. In principle, secrecy attaches to 
Cabinet discussions. Cabinet documents and the proceedings of Cabinet com- 
mittees, except where the Cabinet or the Prime Minister decides that disclos- 
ures shall be made.^ Exceptionally, where a minister resigns because of a 
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disagreement with the Cabinet, he may explain in detail the reasons for his 
resignation, both to Parliament and in the press.^ Today leakages about contro- 
versial matters frequently occur and the principle of secrecy is under pressure to 
give way to a more open system of government. 

6 Similarly, in principle secrecy attaches to communications between depart- 
ments. Thus if a decision is taken to reject a proposal which would mean new 
expenditure it is often not known whether this was primarily because the 
spending department does not favour the proposal or because the Treasury is 
not prepared to approve the expenditure involved: nor will it be disclosed 
whether the decision was taken by officials or at ministerial level. Thus collec- 
tive responsibility reinforces the principle of the indivisibility of the executive.^ 
Again an element of concealment is inherent in the principle: departments are 
apparently expected to agree with each other because their ministerial heads 
are members of the same Cabinet. In real life, serious disagreements between 
departments occur, and often cannot be kept secret. 

7 The collective decisions of the Cabinet are communicated by or on behalf of 
the Prime Minister to the Sovereign. Dissenting ministers have no access to the 
Sovereign to press their views upon her. Certain exceptions exist to the principle 
of collective responsibility for advice to the Sovereign. Thus, in advising the 
Sovereign on the prerogative of mercy, the Home Secretary or the Secretary of 
State for Scotland acts on his own responsibility.^ 

Collective responsibility thus serves a variety of political uses. As most 
governments are drawn from members of one party, it reinforces party unity 
and prevents back-bench MPs from inquiring too far into the processes of 
government. It helps to maintain the government’s control over legislation and 
public expenditure and to contain public disagreement between departments. It 
reinforces the traditional secrecy of the decision-making process within govern- 
ment. It helps to maintain the authority of the Prime Minister.^ 

Some of the purposes for which the doctrine is maintained are controversial. 
Thus there is disagreement over the degree of protection which should be 
afforded to the secrecy of the decision-making, to the authority of the Prime 
Minister and to the need for external unanimity. In some more open processes 
of government, especially in the holding of public inquiries, it is now accepted 
that the separate views of government departments should be made public.^ But 
there is an obvious political advantage in being able to maintain an outward 
appearance of unity, which is why some aspects of collective responsibility 
apply also to the ‘shadow Cabinet’ of the main opposition party in the 
Commons. The political authority of the Labour ‘shadow Cabinet’ was weak- 
ened when, in a Commons debate about denationalisation, two inconsistent 
policies were advocated by the leading speakers for the Opposition.^ 
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An assessment of collective responsibility today must take account of the fact 
that not all important decisions of national policy are taken in full Cabinet. The 
decision to manufacture the British atomic bomb,^ to mount the Suez operation 
in 1956, to raise the bank rate in 1957^ and to devalue the pound in 1967^® were 
effectively taken by a few ministers meeting with the Prime Minister. So was the 
decision to ban trade union membership for staff at Government Communi- 
cation headquarters, Cheltenham. In such cases other members of the Cabi- 
net are in little better position than ministers outside the Cabinet to influence 
the decision before it is taken. For much of the time, the size of modern 
Cabinets, as well as the departmental burden of most of its members, precludes 
active participation by each minister in decisions. But much depends on the 
nature of the decision to be taken. While the budget proposals are settled by the 
Chancellor of the Exchequer in consultation with the Prime Minister and not by 
the Cabinet, decisions about public expenditure economies are likely to be the 
subject of extended discussions between ministers, in Cabinet committees and 
in Cabinet. 

Whether decisions are taken by the Cabinet or are merely reported to it, a 
minister may at any time resign in protest against decisions taken without his 
participation or with which he strongly disagrees. Such resignations may indi- 
cate a deep disagreement over the way in which the Prime Minister is conduct- 
ing government. Sir Geoffrey Howe’s resignation in November 1990 after a 
series of other Cabinet resignations set in train the events leading to Mrs 
Thatcher’s own resignation on 23 November 1990. But by its nature a resig- 
nation does not affect decisions which have already been taken. 


Agreements to differ 

In exceptional circumstances, it may be politically impossible for the Cabinet to 
maintain a united front. In 1932, the coalition or ‘National’ government, 
formed in 1931 to deal with the economic crisis adopted an ‘agreement to differ’. 
The majority of the Cabinet favoured the adoption of a general tariff of 10%, 
against the strong opposition of three Liberal ministers and one National 
Labour minister. It was announced that the dissenting ministers were to be free 
to oppose the proposals of the majority by speech and vote, both in Parliament 
and outside. When the Labour opposition criticised the government for violat- 
ing ‘the long-established constitutional principle of Cabinet responsibility’, the 
motion of censure was defeated by an overwhelming majority. Eight months 
later the dissenting ministers resigned on the related issue of imperial prefer- 
ence. This short-lived departure from the principle of unanimity in fact demon- 
strated the virtues of that principle and it was justifiable, if at all, only in the 
special circumstances of a coalition government formed to deal with a national 
crisis. 


® Crossman, Introduction to Bagehot, pp 54-5. This was not an isolated event: Hennessy, 
Cabinet, ch 4. 

® Cmnd 350, 1957; and R A Chapman (1965) 43 Public Administration 199. 

Wilson, The Labour Government 1964-70, ch 23. 

See CCSU v Minister for the Civil Service [1985] AC 374. 

Cf Alderman and Cross, The Tactics of Resignation. 

Jennings, Cabinet Government, pp 279-81. 



Chapter 7; Responsible government 117 


In 1975, the Labour Cabinet agreed to differ over Britain’s continued 
membership of EEC. Many in the Labour party were opposed to British 
membership. Party unity was maintained in the two general elections in 1974 
by an undertaking from Mr Wilson to re-negotiate the terms of British member- 
ship and to submit the outcome to the people for decision, either at a general 
election or by referendum. When in April 1975 the re-negotiation of terms was 
completed, the Cabinet by a majority of 16-7 decided to recommend continued 
membership of EEC to the electorate. It was agreed that ministers who opposed 
this policy should be free to speak and campaign against it, but only outside 
Parliament.^'*’ When a junior minister, Mr Eric Heffer, insisted on opposing 
Britain’s membership in the Commons,*^ he had to resign from office. Other 
difficulties arose over the answering of parliamentary questions on EEC sub- 
jects by ministers opposed to British membership.*® 

In 1932 the agreement to differ occurred within a coalition between parties; 
in 1975, within the Labour party. Indeed, outside the Cabinet, majorities 
against Cabinet policy were recorded in the Parliamentary Labour Party, in the 
National Executive Committee and at a special party conference. Such agree- 
ments to differ on the part of the Cabinet give rise to many political difficulties, 
but neither in 1932 nor in 1975 did they lead to the downfall of the government. 
It is difficult to describe these rather desperate expedients as ‘unconstitutional’. 
If conventions are observed because of the political difficulties which follow if 
they are not,*^ both in 1932 and 1975 it was less difficult to depart from Cabinet 
unanimity than to seek to enforce it. During a period of minority government, a 
free vote was allowed to the Labour party (including ministers) on the second 
reading of the European Assembly Elections Bill.*® But there are other issues, 
notably capital punishment, on which ministers like other MPs are free to vote 
according to their conscience.*® 


Ministers not in the Cabinet 

In any government there are more ministers outside the Cabinet than within it. 
Some have full departmental duties; others (for example, the parliamentary 
secretaries) merely assist in the work of their departments. These ministers are 
bound by Cabinet decisions and must refrain from criticising or opposing them 
in public.^® On matters outside their departmental duties they are not consulted 
in advance, although some may participate in committees reporting to the 
Cabinet. 

Because of the restraints on public activity which follow from a post in the 
government, some politicians prefer to remain on the back benches rather than 
accept a ministerial post which offers no chance of participating in Cabinet 
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decisions. In September 1969, Dr Jeremy Bray, Parliamentary Secretary at the 
Ministry of Technology, resigned from the government to publish a book on the 
management of the economy and the machinery of government. The Prime 
Minister, Mr Wilson, had refused him permission to publish the book and 
remain in office, stating that he had no alternative 'but to uphold the principles 
which every Prime Minister must maintain in relation to the collective responsi- 
bility of the Administration’; it had been open to Dr Bray to press his ideas from 
his position as a junior minister.^ Collective responsibility is thus invoked to 
control the behaviour of ministers while they are in office, and this control is 
exercised by the Prime Minister. To this extent, the consequences of collective 
responsibility appear to be what the Prime Minister of the day chooses to make 
them. The obligation to support government policy on important issues extends 
to the back-bench MPs who act as unpaid parliamentary secretaries to minis- 
ters and may be dismissed for stepping too far out of line.^ 


The later development of individual responsibility 

While it was established by the 18th century that ministers were individually 
responsible to Parliament for their policies, the activities of the central executive 
were still minute compared with those of modern government. The foundations 
of the present structure of government were laid only in the period of reform 
after 1832, when it became necessary to settle the relationship between Parlia- 
ment and the new agencies which administered statutory schemes. It was to be 
increasingly difficult for ministers to supervise in detail the work of these agen- 
cies. In the mid- 19th century a new class of administrators developed, whose 
energy did much to make possible the achievements of Victorian government: 
men like Edwin Chadwick, in the field of poor law and local government. Sir 
James Stephen at the Colonial Office and Sir John Simon in public health. The 
formal powers of these administrators derived from Acts of Parliament. Was 
Parliament able to supervise the use made of these powers? 

For a period after 1832, powers were often vested in appointed public boards 
which were not directly responsible to Parliament.^ Thus the Poor Law Com- 
mission between 1834 and 1847 consisted of three persons who were not answer- 
able to Parliament for the manner in which they administered the reformed 
poor law. Dissatisfaction with such boards led to a strong parliamentary prefer- 
ence for administration to be conducted through a ministry, ie a department 
whose powers are vested in a single person who sits in Parliament and is 
responsible to Parliament for that department. Thus in 1847 the Poor Law 
Commission was replaced by a ministry responsible to Parliament.^ Procedures 
such as the parliamentary question developed which enabled members to 
obtain information about matters within the responsibility of ministers.^ As the 
civil service was reformed following the Northcote-Trevelyan report of 1854,^ 
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there developed as the corollary of ministerial responsiblity the anonymity and 
permanence of the civil service. Nor was the scale of government too large for 
ministers to be able to supervise the work of their departments.^ 

In the 20th century, the tradition of ministerial responsibility was main- 
tained. But in two ways the position changed. First, as the tasks of departments 
grew, civil servants continued to act in their minister’s name, but the ability of 
the minister to supervise their work diminished. Secondly, the increase in the 
social and economic functions of government led to a new crop of boards and 
agencies which were deliberately created outside central government to avoid 
the full consequences of ministerial responsibility which would otherwise have 
attached to their work.^ 


The operation of individual responsibility today^ 

According to the principle of individual responsibility, a minister must answer 
to Parliament for the work of his department. Praise or blame for decisions must 
be addressed to the minister, not to the permanent officials. ‘It would be a new 
and dangerous constitutional doctrine if ministers . . . could excuse the failure of 
their policies by turning upon the experts whose advice they have taken or upon 
the agents whom they have employed’. As was said by the head of the civil 
service in 1985, ‘in the determination of policy the civil servant has no consti- 
tutional responsibility or role, distinct from that of the Minister’.^ ^ 

Much of the work of Parliament rests upon this basis. Thus government 
Bills are introduced into Parliament by ministers, who are responsible for the 
proposals they contain. In debates on individual departments, the minister 
concerned replies to the criticisms raised and seeks usually to defend the depart- 
ment. A minister is expected to meet a member’s reasonable requests for infor- 
mation and may not plead ignorance of a matter of which previous notice has 
been given. Question time in the House emphasises the responsibility of minis- 
ters. ^^Civil servants may take part in parliamentary business only by appearing 
as witnesses before select committees. On these occasions civil servants may not 
be asked for their own views on the merits of departmental policies and their 
evidence does not absolve the minister of responsibility.^^ 


The sanctions for individual responsibility 

What are the sanctions which underlie this general practice of Parliament? The 
system assumes that ministers will fulfil the parliamentary duties of their office, 
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such as introducing legislation and answering questions. By a rota system, 
departments are assigned days for answering questions and a minister could not 
refuse to appear on the assigned day. But a minister cannot be compelled to 
answer a question if he considers that it does not fall within his responsibility, 
that it would be contrary to the public interest to answer the question or that 
the expense of obtaining the information requested would be excessive. While 
no legal sanction would be applicable if a minister persistently refused to 
provide information, and the Opposition moved a vote of censure upon him, the 
outcome would depend on whether the government could retain its majority in 
the House. It is most unlikely today that the House could in this way force a 
Prime Minister to remove an individual minister from office, but situations may 
occur in which a Prime Minister is unable or unwilling to protect a minister 
from pressure to resign exerted in other ways. 


Ministerial responsibility for departmental maladministration 

Since parliamentary criticism of a department must be directed to a minister, 
then the minister may be said to be responsible to Parliament for the acts and 
omissions of the civil servants in his department. Two questions arise: (a) is the 
minister bound to take responsibility for every piece of maladministration 
within his department?; and (b) if serious maladministration is found to have 
occurred, is the minister under a duty to resign? In 1954, the Crichel Down 
affair gave rise to much discussion of these two issues. 

Farm land in Dorset known as Crichel Down had been acquired under compulsory 
powers from several owners by the Air Ministry in 1937. After the war, the land was 
transferred to the Ministry of Agriculture, for whom it was administered by a com- 
mission set up under the Agriculture Act 1947. While the future of the land was being 
considered, Lieutenant-Commander Marten, whose wife’s family had previously owned 
much of the land, asked that it be sold back to the family. Misleading replies and false 
assurances were given when this and similar requests were refused, and a seriously 
inaccurate report was prepared by a junior civil servant which led the ministry to adhere 
to a scheme which it had prepared for letting all the land to a single tenant. Inadequate 
financial information was supplied to the headquarters of the ministry. When Conserva- 
tive MPs took up Marten’s case with the Minister of Agriculture, Sir Andrew Clark QC 
was appointed to hold an inquiry. His report established that there had been muddle, 
inefficiency, bias and bad faith on the part of some officials named in the report. A 
subsequent inquiry to consider disciplinary action against the civil servants reported that 
some of the deficiencies were due as much to weak organisation within the ministry as to 
the faults of individuals.^® 

During a Commons debate on these reports, the Minister of Agriculture, Sir 
Thomas Dugdale, resigned. Speaking in the debate, the Home Secretary, Sir 
David Maxwell Fyfe, reaffirmed that a civil servant is wholly and directly 
responsible to his minister and can be dismissed at any time by the minister - a 
‘power none the less real because it is seldom used’. He went on to give a 
number of categories where differing considerations apply. 
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1 A minister must protect a civil servant who has carried out his explicit order. 

2 Equally a minister must defend a civil servant who acts properly in accordance with 
the policy laid down by the minister. 

3 ‘Where an official makes a mistake or causes some delay, but not on an important 
issue of policy and not where a claim to individual rights is seriously involved, the 
Minister acknowledges the mistake and he accepts the responsibility although he is not 
personally involved. He states that he will take corrective action in the Department.’ 

4 Where action has been taken by a civil servant of which the minister disapproves and 
has no previous knowledge, and the conduct of the official is reprehensible, there is no 
obligation on a minister to endorse what he believes to be wrong or to defend what are 
clearly shown to be errors of his officers. He remains however, ‘constitutionally respon- 
sible to Parliament for the fact that something has gone wrong’, but this does not affect 
his power to control and discipline his staff. 

This statement, and the implication of the Crichel Down affair, have been 
much discussed.^® For many years after 1954, no comparable ministerial 
resignation occurred. While the above analysis is often quoted, it must be 
remembered that the responsibility of a minister to Parliament is a political 
relationship which does not fit within a neat code of rules. Moreover, these four 
categories were intended to identify situations in which a minister must ‘accept 
responsibility’ without blaming civil servants. There is no suggestion in the 
statement that a minister has to resign if he does accept responsibility. 

Subsequent events have confirmed that there is no duty upon a minister to 
resign when maladministration has occurred within his department. As Pro- 
fessor Finer has shown, whether a minister may resign depends on a variety of 
political factors, including the attitude of the Prime Minister, the mood of the 
party, the temperament of the minister and other political factors. (Rather 
different considerations apply where the personal conduct of a minister is in 
issue; an inadvertent disclosure of a Budget secret led to the resignation of Hugh 
Dalton as Chancellor of the Exchequer in 1947;^° and the resignation occurred 
in 1963 of the Secretary of State for War for having lied to the Commons in a 
personal statement^ and of ministers in 1973 because of personal improprieties.^ 
Where no question of personal misconduct is involved, it may be considered 
desirable for a minister to resign to avoid a possible clash of interest between 
his public position and his private interests: Mr Maudling resigned as Home 
Secretary in 1972 after his name had been mentioned in connection with the 
Poulson group of companies, whose affairs were being investigated by the 
police.) 

In 1964, when investigation by the Comptroller and Auditor-General 
revealed that there had been an overpayment of more than £4 million by the 
Ministry of Aviation to Ferranti Ltd in respect of work on defence contracts, 
and that this overpayment need not have occurred if two sections of the ministry 
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had pooled their information, the minister, Julian Amery, explained to the 
House what had occurred and the steps taken to remedy the position, and 
displayed no intention of resigning: the Opposition motion of censure was 
defeated.^ In 1968, when the first major investigation by the Parliamentary 
Commissioner for Administration (the Parliamentary Ombudsman) estab- 
lished that there had been maladministration within the Foreign Office in the 
Sachs enhausen affair"^ the Foreign Secretary, Mr George Brown, assumed direct 
personal responsibility for the decisions of the Foreign Office, which he main- 
tained were correct, while agreeing to provide compensation for the claimants. 
In the debate he said: ‘We will breach a very serious constitutional position if 
we start holding officials responsible for things that are done wrong ... If things 
are wrongly done, then they are wrongly done by ministers’.^ This statement 
did not take full account of the duties of the Parliamentary Commissioner for 
Administration, whose investigation into departmental conduct must inevitably 
probe behind statements made for the department by the minister. But the 
creation of the Parliamentary Commissioner did not mean a complete change in 
the relationship between minister and civil servant. As the Attorney-General, 
Sir Elwyn Jones, said on this matter in 1968: 

It is only in exceptional cases that blame should be attached to the individual civil 
servant and it follows from the principle that the minister alone has responsibility for the 
actions of his department that the individual civil servant who has contributed to the 
collective decision of the department should remain anonymous.® 

In terms of this statement, an ‘exceptional case’ was provided by the investi- 
gation into the affairs of the Vehicle and General Insurance company. 

In March 1971, the company collapsed, leaving a million policy holders uninsured. The 
Department of Trade and Industry had statutory powers of supervision and control of 
insurance companies but it failed to exercise these powers in respect of the company. 
Following allegations of misconduct, the government appointed a statutory tribunal of 
inquiry^ to inquire, inter alia, whether there had been negligence or misconduct by 
persons in the service of the Crown ‘directly or indirectly responsible’ for the govern- 
ment’s statutory functions. The tribunal reported that Mr C W Jardine, under-secretary, 
and two named assistant secretaries were responsible for the failure to deal with the risk 
of the company’s insolvency before 1971, and that the under-secretary’s conduct fell 
below the standard which could reasonably be expected of an official in that position, 
and constituted negligence. The tribunal found that no other civil servants and no 
minister acted negligently. Under a scheme of delegation within the department, almost 
all the work allocated to a division was dealt with at the level of under-secretary or 
below. ‘The responsibility for deciding whether or not to exercise the Department’s 
powers lay with Mr Jardine as the Under-Secretary in charge of the Insurance and 
Companies Division.’® 

The significance of the report lies in the fact that, after a full public examin- 
ation of administration within a very large department, the tribunal held that a 
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single official should bear the entire responsibility for the department’s inac- 
tivity. While the tribunal may have correctly described the facts which they had 
found, did this resolve the question of political responsibility to Parliament? If 
so, what is left of the principle that a minister takes the praise for the successes 
of his department and the blame for its failures? It is today a fiction that all 
decisions are taken by ministers. But unless some responsibility is borne by 
ministers for senior officials, the entire bureaucratic structure will have broken 
free from democratic control.^ If a tribunal of inquiry had not been appointed in 
the Vehicle and General case, the Commons would scarcely have been disposed 
to accept a statement from the Secretary for Trade and Industry pillorying the 
luckless Mr Jardine. 

In April 1982, the Argentine invasion of the Falkland Islands led to the 
resignation of the Foreign Secretary, Lord Carrington, and two Foreign Office 
ministers. The ministers stated that they accepted responsibility for the conduct 
of policy on the Falkland Islands, and insisted against the express wishes of the 
Prime Minister that they should resign. The resignation of the Defence Sec- 
retary, Mr Nott, was offered but refused by the Prime Minister on the ground 
that his department was not responsible for policy on the Falkland Islands. A 
committee of privy councillors later reviewed the way in which government 
responsibilities had been discharged before the invasion, found that there 
had been a misjudgment of the situation within the Foreign Office and 
recommended changes in the intelligence organisation; but no blame could be 
attached to any individual, nor did the committee consider that criticism for the 
circumstances leading to the invasion could be attached to the government. 
The report thus cleared the ministers who had resigned of any culpability, but 
the resignations had served a political purpose and may have helped to revive 
earlier notions of personal responsibility for institutional behaviour. The later 
years of the Thatcher government were marked by a series of ministerial resig- 
nations, mainly arising from personal disagreements with the Prime Minister 
over policy or her conduct of government. Ministers showed a continuing 
reluctance to resign for errors made by civil servants: the resignation of Mr 
Brittan in 1986 was due to his own role in the Westland affair, not to the 
conduct of civil servants. 


Relation between individual and collective responsibility 

The relation between individual and collective responsibility is very close. As 
we have seen, if a minister is the subject of a vote of censure for his policies, he 
can expect to receive the support of his colleagues. A departmental minister has 
authority to make decisions which relate exclusively to the sphere for which he 
is responsible. But on many matters he has to consult with other departments. 
As there are few policy decisions which do not affect expenditure, consultation 
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with the Treasury is often essential. Policy decisions taken by English depart- 
ments may involve consultation with the Scottish and Welsh Offices, and vice 
versa. Many decisions announced by a minister will have been taken or 
approved by Cabinet committees. 


Ministerial responsibility and the courts 

The responsibility of ministers to Parliament consists of a duty to account for 
what they and their departments are doing. The courts play no direct part in 
determining the extent of that duty, but the duty is so essential to an under- 
standing of British government that the courts have taken note of its existence. 
By legislative practice, administrative powers are usually vested in a specified 
minister. Does this mean in law that only the minister may exercise these 
powers? 

In Carltona Ltd v Commissioners of Works, an order to requisition a factory was issued under 
defence regulations by an assistant secretary in the Ministry of Works, and it was 
challenged on the ground that the relevant minister had not personally considered the 
matter. The order was upheld by the court. Lord Greene MR said that government 
could not be carried on unless civil servants could take decisions on behalf of the 
minister. ‘Constitutionally, the decision of such an official [ie the assistant secretary] is, 
of course, the decision of the minister. The minister is responsible. It is he who must 
answer before Parliament for anything that his officials have done under his authority.’ 

While therefore a minister’s powers may in law be exercised by civil servants, 
and it is not necessary to establish a formal delegation of authority to them (in 
the absence of an express statutory provision requiring such delegation), the 
courts have maintained that the minister remains responsible to Parliament. 
However, there may be cases where from the nature of the power or because of 
an express statutory provision the general principle does not apply and powers 
must be exercised personally by the minister. Where a statutory duty is vested 
in one minister, he may not adopt a policy whereby decisions are effectively 
made by another minister. 

Judicial discussion of ministerial responsibility has generally occurred when 
a citizen has sought a legal remedy against central government. In the past, the 
courts sometimes held that the remedy through Parliament which ministerial 
responsibility may provide is better suited to the citizen’s complaint than a legal 
remedy. Thus in 1876, in denying a citizen a legal right to claim compensation 
out of a fund provided to the British government by the Emperor of China, Lord 
Coleridge CJ said that, if there had been a failure by the government to admin- 
ister the fund correctly, the failure was one which Parliament could and would 
correct. In Local Government Board v Arlidge, the House of Lords had to deter- 
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mine whether natural justice at common law bound a department in the pro- 
cedure by which a decision was taken in the name of a minister following a 
public inquiry. In denying that the minister was bound to give a personal 
hearing to the citizen whose property was affected, the House stressed the 
minister’s responsibility to Parliament, not only for his own acts but also for all 
that was done in his department.^^ In 1947, when a compulsory purchase order 
made by a minister was challenged, Lord Greene MR said: ‘In a nutshell, the 
decision of the minister is a thing for which he must be answerable in Parlia- 
ment, and his actions cannot be controlled by the courts.’^® 

Now this is a legitimate conclusion for a court to reach when is is satisfied 
that the minister’s decision is not to be faulted on any legal grounds. But the 
dictum is incorrect if it implies that the courts cannot control a minister’s 
decision because he is answerable to Parliament for it. This implication is not 
consistent with many decisions of the courts which will be considered in Part IV 
of this book. In many areas of government, both the courts and Parliament have 
a role to play in controlling or influencing the use which departments make 
of their powers. In the past, judicial reliance on ministerial responsibility ad- 
versely affected the development of administrative law,^® although as long ago 
as 1911, one judge doubted whether ministerial responsibility was ‘more than 
the mere shadow of a name’.^° Today, while many policy issues are not suitable 
for judicial decision, and while certain executive decisions are considered by the 
courts to be unsuitable for them to review,^ it is widely accepted that judicial 
control and ministerial responsibility to Parliament serve complementary 
purposes, and are not mutually exclusive. 


Conclusion 

The principle of responsible government is broader and ultimately more im- 
portant than ministerial responsibility. The British system has placed great 
weight upon the necessity of subjecting the departments of central government 
to control by ministers, who are the link between the executive and Parliament. 
Excessive devotion to the principle of ministerial responsibility today will mean 
inadequate supervision of departmental activities, unless parliamentary pro- 
cedures are reformed to keep abreast of the scale of government. Yet the 
principle was invoked as an argument against constitutional developments (for 
example, the Parliamentary Commissioner for Administration and the use of 
specialist committees by the Commons) which opened up new ways of exerting 
democratic control over government and which threatened the working 
arrangements which had grown up between ministers and civil servants. While 
parliamentary government requires the continuance of the ministerial system, 
there is no reason for supposing that at a given moment of time the boundaries 
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of ministerial responsibility are drawn in the right places^ or that new means of 
strengthening parliamentary control over government should not be found. The 
idea that improved methods of management in the public service will not 
impair accountability to Parliament is a prominent feature of the progress being 
made under the First Steps Initiative for devolving many departmental func- 
tions to accountable agencies. However, the success of these plans is dependent 
upon ministers refraining from involvement in management issues.^ Finally, 
since different forms of control over government serve different purposes, the 
existence of ministerial responsibility need not inhibit the development of an 
effective system of administrative law. 
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Chapter 8 

The United Kingdom and the European 
Communities 


A. The EEC and Community law' 

In 1973, the United Kingdom became a member of the European Economic 
Community (EEC), the European Community for Atomic Energy (Euratom) 
and the European Coal and Steel Community (ECSC).^ This chapter is princi- 
pally concerned with the legal implications of membership of the EEC. The 
original EEC Treaty committed the member states to the establishment of a 
common market and to the progressive approximation of their economic poli- 
cies.^ To these ends, the Community was from the outset given power to operate 
in a variety of fields, most notably: the elimination of customs duties and other 
barriers to trade between the member states; the establishment of a common 
external customs tariff; the abolition as between member states of obstacles to 
free movement for persons, services and capital; the adoption of common agri- 
cultural and transport policies; the creation of procedures to prevent the distor- 
tion of competition within the common market; and such approximation of the 
laws of the member states as proved necessary for the proper functioning of the 
common market.^ The pace of development towards a true common market 
accelerated with the signing by all the member states of the Single European 
Act in 1986.^ This document set the end of 1992 as the date for the achievement 
of a single internal market, that is to say one in which there are no internal 
frontiers and in which there is wholly free movement for goods, persons, services 
and capital,^ Development continued when a new treaty on economic, monet- 
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ary and political union was signed at Maastricht in the spring of 1992, amend- 
ing the original EEC Treaty and extending the sphere of operation of the 
Comniunity in important ways, in particular by seeking to establish a common 
citizenship of the Union, a common European currency, and eventually joint 
defence and foreign policies.^ Early in 1993, it was not clear whether this treaty 
would be ratified by all the signatory states and so become legally operative. 

As well as setting economic goals, the original EEC Treaty was intended to 
be a staging-post on the route to political integration between the European 
states.® Thus, the treaty also listed as one of its essential tasks the establishment 
of closer relations between the member states,^ a theme pursued in the Treaty 
on European Union in 1992. This political dimension, together with the necess- 
ity for Community law to operate uniformly throughout the EEC if it is to be 
effective, has led the Court of Justice of the Communities to develop the doc- 
trine of the supremacy of Community law over conflicting municipal law. 

In Costa V ENEL, Italy had nationalised the production and distribution of electricity and 
transferred the assets of private electricity undertakings to a new state body, ENEL. 
Costa, as a shareholder in one of the undertakings nationalised and as an electricity 
consumer, claimed before an Italian court that the 1962 nationalisation infringed pro- 
visions of the EEC Treaty. When the matter was considered by the Court ofjustice of the 
Communities, the Italian government argued that the Italian court was obliged to apply 
the Italian nationalisation legislation. However, the Court ofjustice held inter alia that 
Community law prevailed over incompatible national law, even that which was enacted 
after the relevant Community law.^® 

The Court ofjustice considers that the supremacy which is to be accorded to 
EEC law is a consequence of a transfer of legislative powers from each member 
state on accession to the Community, an analysis which reflects the underlying 
political objectives of the Community. In its words in Costa v ENEL: 

As opposed to other international treaties, the Treaty . . . has created its own order which 
was integrated with the national order of the member states the moment the Treaty came 
into force; as such, it is binding upon them. In fact, by creating a Community of 
unlimited duration, having its own institutions, its own personality and its own capacity 
in law, apart from having international standing and . . . real powers resulting from a 
limitation of competence or a transfer of powers from the states to the Community, the 
member states, albeit within limited spheres, have restricted their sovereign rights and 
created a body of law applicable both to their nationals and to themselves. The recep- 
tion, within the laws of each member state, of provisions having a Community source . . . 
has as a corollary the impossibility, for the member state, to give preference to a 
unilateral and subsequent measure against a legal order accepted by them on a basis of 
reciprocity,^^ 

In the view of the Court of Justice, Community law prevails even over the 
constitutional provisions of member states: 

[T]he question of a possible infringement of fundamental rights by a measure of the 
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Community institutions can only be judged in the light of Community law itself. The 
introduction of special criteria for assessment stemming from the legislation or consti- 
tutional law of a particular member state would, by damaging the substantive unity and 
efficacy of Community law, lead inevitably to the destruction of the unity of the Common 
Market and the jeopardising of the cohesion of the Community. 

A second important feature of EEC law, which like the doctrine of supremacy 
also flows from the transfer of legislative powers from the member states to the 
Community, is that EEC law creates rights and duties for individuals, as well as 
for states. Those provisions of Community law which create rights for individ- 
uals are commonly described as ‘directly effective’. Since these rights are 
required to be enforced by national courts, subject to the jurisdiction of the 
Court of Justice, there is a close relationship between the Community legal 
system and the legal systems of member states. This close relationship has 
posed difficulties, particularly in the past, for national courts. 

Membership of the European Communities thus has important, and some- 
times unique, legal and constitutional implications for the United Kingdom. 
However, before discussing these implications, it is necessary to examine the 
institutions of the Community, the nature of Community law and the jurisdic- 
tion of the Court of Justice of the Communities. 


The institutions of the Community 

Four principal institutions serve the EEC, Euratom and the ECSC.^^ Their 
powers and functions differ somewhat under the treaties establishing the three 
Communities. Here the powers and functions of the institutions under the EEC 
Treaty as it has been amended are considered. 


1 The Commission. The Commission has wide executive powers and an 
important role in the Community legislative process. It consists of 1 7 members, 


Hauer v Land Rheinland-Pfalz Case 44/79 [1980] 3 CMLR 42, 64. See also Internationale 
Handelsgesellschaft Cases 11, 25, 26 and 30/70 [1972] CMLR 255. 

For further discussion see J Winter (1972) 9 CMLR Rev 425; Wyatt and Dashwood, The 
Substantive Law of the EEC, ch 3; J P Warner (1979) 93 LQR 349; and Pescatore (1983) 8 EL 
Rev 155. 

Eg EEC Treaty, art 177 (pp 142-3 below); art 192 (enforcement of Community pecuniary 
obligations by national courts) . In certain circumstances, the same facts may result in parallel 
actions under national and Community law: eg Wilhelm v Bundeskartellamt Case 14/68 [1969] 
CMLR 100. 

Eg in France, Cohn-Bendit v Ministre de ITnterieure [1980] 1 CMLR 543; see also Nicolo, 
discussed in [1990] PL 134; in Belgium, Le Ski [1972] CMLR 330; in Germany, Internationale 
and Hauer (see note 12 above); in Italy, Costa v ENEL [1964] CMLR 425, Frontini v Ministero 
delle Finanze [1974] 2 CMLR 372. 

Among other important Community institutions are (a) the Court of Auditors, established in 
1977 to examine the accounts and financial management of the Community; {b) the European 
Investment Bank; (r) the Economic and Social Committee, which serves both the EEC and 
EURATOM and plays a significant role in the Community legislative process: see Lasok and 
Bridge, op cit, ch 8. 




130 Part I: General principles of constitutional law 


including a President, appointed ‘by common accord of the governments of the 
member states’ for a renewable term of four years; however, the Treaty on 
European Union provides for Commissioners’ terms of office to be extended to 
five years from 1995 onwards, so that appointments coincide with European 
parliamentary elections, and for the method of appointment to involve the 
President of the Commission in the selection of other Commissioners and to give 
the European Parliament an ultimate power of approval over the whole body.^^ 
Commissioners must be independent of the governments, and member states 
undertake not to attempt to influence them in the performance of their duties. 
The independence of Commissioners is emphasised because it is an essential 
task of the Commission to represent without inhibition the interests of the 
Community and one of the objects of the amendments introduced by the Treaty 
on European Union is to enhance this independence.^^ 

Although the Commission takes decisions collectively, each Commissioner 
has responsibility for specific aspects of the Community’s activities.^ The Com- 
mission has a staff of approximately 15,000 divided into 23 Directorates- 
General corresponding to the main functions of the Communities, for example, 
the Directorates-General for External Relations, Agriculture, and Regional 
Policy.^ Each Directorate-General is the responsibility of a Director-General 
who in turn is responsible to a Commissioner. 

One important function of the Commission is to ensure that Community law 
is obeyed.^ Where the Commission considers that a member state has failed to 
fulfil its treaty obligations, it may initiate proceedings which can lead ultimately 
to bringing the state before the Court of Justice.^ The Commission may also 
challenge in that court the legality of action taken, or not taken, by the other 
institutions.^ 

The Commission plays an important role in the legislative process of the 
Communities. Normally it is the Commission which may initiate legislative 


Merger Treaty 1965, arts 10 and 11 (Cmnd 5179-11, 1972) as amended. In practice, two 
Commissioners are appointed from each of the five larger member states (France, Germany, 
Italy, Spain and the United Kingdom) and one from each of the others. In 1979, two studies 
suggested that a Commission consisting of just one Commissioner from each member state 
would increase efficiency: see Proposals for Reform of the Commission of the European Communities 
and its Services (‘The Spierenburg Report’) and Report on European Institutions (‘The Three Wise 
Men’s Report’). 

The member states pledged themselves at the Maastricht Summit meeting in December 1991 
to reconsider the number of Commissioners. 

Merger Treaty 1965, art 10 

See Report on European Union, Bulletin of the European Communities, Suppl 1/76, pp 31-2. 

^ The Commission takes decisions by majority vote: Merger Treaty, art 17(1). However, it is 
not always necessary for the Commission to meet as a body to take decisions. It may delegate 
authority to an individual Commissioner to take previously agreed action or it may simply 
circulate a proposal which in the absence of objections is taken as agreed policy. See Re 
Noordwijks Cement Accord Cases 8-1 1/66 [1967] CMLR 11 1 Noel, The European Community: How 
it Works, p 66. 

^ There are also several ‘service’ departments such as the Secretariat-General, the Statistical 
Office and the Legal Service; on the latter, see Ehlermann, The Role of the Legal Service of the 
Commission in the Creation of Community Law. See also Mathijsen, op cit, ch 3. 

^ EEC Treaty, art 155. 

^ Ibid, art 169, pp 140-1 below. 

^ Ibid, arts 173, 175, pp 141-2 below. 
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proposals.^ In some cases the Commission is obliged to submit a proposal to the 
Council of Ministers; in others it has a discretion whether to do so. Failure by 
the Commission to submit a proposal to the Council within a time-limit laid 
down in the treaty could be challenged in the Court of Justice.^ 

In drawing up its proposals the Commission consults widely. There is fre- 
quent consultation with pressure groups, civil servants from member states, and 
the staff of the Council of Ministers.^ After submission of a proposal to the 
Council of Ministers, the Commission may alter it ‘as long as the Council has 
not acted’ The Commission may, therefore, amend its proposal at any time 
prior to the adoption by the Council of legislation based on the proposal. Such 
amendments may take account of the views of the European Parliament or of 
deliberations within the Council itself. The position of the Commission in the 
legislative process is enhanced by the fact that where the Council acts on a 
Commission proposal it may amend the proposal only by unanimous vote.^^ 
Furthermore, where the Commission objects strongly to such a proposed 
amendment, the Commission may withdraw its proposal completely, thus 
making it impossible for the Council to act on it. 

The Commission may itself legislate in certain fields^ ^ and the Council has 
delegated other legislative and executive functions to it.^^ The Commission also 
administers and implements the Community budget, maintains relations with 
international organisations and negotiates agreements on behalf of the Com- 
munities.^^ 

2 The Council of Ministers. The Council of Ministers has wide decision- 
making powers. It is the Council which has hitherto ultimately adopted most 
Community legislation,^^ but the Treaty on European Union provides for the 
European Parliament to share decision-making power in important areas in the 
future. The Council also lays down budgetai^ procedures^® and concludes 
international agreements on behalf of the EEC.^ 

The Council is composed of a representative of each member state. The 


® However, under art 152, the Council of Ministers ‘may request the Commission ... to submit 
to It any appropriate proposals’. The Treaty on European Union also gives power to the 
European Parliament to ‘request’ the Commission to submit a proposal for legislation. 

^ EEC Treaty, arts 175, 176. 

® Merger Treaty, art 15. 

® EEC Treaty, art 149, as amended by the Single European Act, art 7 and the Treaty on 
European Union. The latter places this provision in a new art 189a. 

'0 Ibid 

Eg EEC Treaty, art 48(3) (d). 

Eg Ibid, arts 87, 79. See also Bulletin of the European Communities, 6/74, 122. 

EEC Treaty, arts 205, 228, 229-31. 

Ibid, art 145. 

Eg ibid, art 48 (free movement of labour); art 75 (transport policy). 

Ibid, art 209. 

Ibid, art 228. Under the Treaty on European Union, the European Parliament’s assent is 
required for the conclusion of certain international agreements. 

EEC Treaty, art 146, Merger Treaty, art 2. Under the Treaty on European Union, Council 
members are required to be government ministers, authorised to take binding decisions on 
behalf of their governments. Which ministers actually attend depends on the Council agenda, 
eg agriculture ministers attend Council meetings where agriculture is to be discussed. Council 
meetings may be held simultaneously to discuss different subjects. 
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presidency of the Council is held by each member state in turn for a period of six 
months. The Commission normally attends Council meetings. 

Before the Council takes a decision on a Commission proposal, the proposal 
is examined by a committee or a working party of the Council and this is 
supervised by the Committee of Permanent Representatives (COREPER). 
COREPER consists of civil servants from each member state. It coordinates the 
attitudes of each state towards Commission proposals, thus enabling the 
Council to reach its decisions more easily.^^ 

The EEC Treaty provides for several different voting procedures within the 
Council of Ministers. Decisions may require a unanimous vote, a qualified 
majority vote on a Commission proposal, a qualified majority vote where no 
Commission proposal is required or, where no other procedure is provided, a 
simple majority vote.^ For some years the Council nevertheless insisted in 
practice on proceeding only on the basis of unanimity. This was largely because 
in 1966, after some months in which France had boycotted Community insti- 
tutions, the Council in the ‘Luxembourg Agreement’ accepted that where 
decisions were to be taken by majority vote on a Commission proposal in which 
‘very important interests of one or more partners’ were at stake, member states 
should try to reach a unanimous decision. However, if a unanimous decision 
were not reached within a reasonable time, all the member states, except 
France, agreed that the normal voting procedure should apply; France con- 
sidered that ‘discussion must be continued until unanimous agreement is 
reached’.^ Insistence on unanimity produced the practical consequence that 
decision-making became extremely slow, particularly in the enlarged Com- 
munity, and during the 1980s a stricter view began to be taken as to the 
circumstances in which the Luxembourg Agreement might properly be 
invoked.^ Recent years have witnessed more enthusiasm for majority voting, in 
particular in the adoption of harmonisation legislation; such legislation was 
needed for the achievement of the single internal market and, since the amend- 
ment of the treaty by the Single European Act, this may be agreed on by a 
qualified majority."^ Under the Treaty on European Union, the principle of 
majority voting would be extended into more fields, such as consumer protec- 
tion, some aspects of public health, and environmental protection. 

In addition to normal meetings of the Council, there are also six-monthly 
meetings of the European Council, sometimes known as ‘European Summit 
Meetings’, which have proved important in preventing stagnation within the 
Community. The European Council consists of the heads of state or govern- 
ment of the member states, together with the President of the Commission; it 


Merger Treaty, art 2. 

On the work of COREPER see E Noel (1967) 5 Journal of Common Market Studies 219; E 
Noel and H Etienne (1971) 6 Government and Opposition 447. 

^ EEC Treaty, art 148. 

^ For the text of the Luxembourg Agreement, see Bulletin of the European Communities, 3/66, 5 
^ The Council, for example, refused to apply the Luxembourg Agreement in 1982 when the 
United Kingdom sought to veto an agricultural prices decision as part of its campaign for a 
more equitable Community financing system. In the general view of the Council, the issue 
vetoed was not directly linlced to the very important interests of the member state concerned. 
See The Times, 19 May 1982; (1982) 7 EL Rev 145; (1982) 19 CML Rev 371. 

See EEC Treaty, art 100 A (added by the Single European Act, art 18). 
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had been operating on a de facto basis to discuss political matters outside the 
formal ambit of the treaty for a number of years before its formal recognition by 
the Single European Act.^ 

3 The European Parliament The European Parliament^ consists of rep- 
resentatives of the citizens of the member states, whose role under the original 
EEC Treaty was merely to exercise certain advisory and supervisory powers,^ 
but which is given important new decision-making and other powers by the 
Treaty on European Union. Since 1979, members of the European Parliament 
have been elected directly,® but no uniform electoral procedure has yet proved 
possible and the detailed arrangements remain within the discretion of the 
member states. The United Kingdom enacted the European Parliamentary 
Elections Act in 1978,® by which Great Britain is divided into 78 constituencies, 
each constituency returning one member to the European Parliament by simple 
majority vote; Northern Ireland forms a single constituency, returning three 
members by single transferable vote. In most respects, the procedure laid down 
in the Act follows that for domestic parliamentary elections. 

The Parliament meets in plenary session some 12 to 14 times a year, for a few 
days on each occasion. Members of the Parliament sit and vote as political 
rather than national groups. The Parliament has established ad hoc and also 
standing committees, which each specialise in an area of Community activity. 
They examine Commission proposals within their sphere of competence and 
report on them prior to a debate in the Parliament. The Parliamentary com- 
mittees maintain close contact with the Council of Ministers and the Com- 
mission and have become an important element in the supervision which the 
Parliament exercises over the other Community institutions. 

The Parliament’s role in the legislative process began as merely an advisory 
one, but has gradually been extended in important respects. Furthermore, its 
practical political influence has been greatly enhanced since it has been directly 
elected. The original pattern for the legislative process was that the Commission 
forwarded a proposal to the Council, which possessed final decision-making 
power, though frequently only after the Parliament’s non-binding ‘advice’ on 
the matter had been sought.^® Since 1975, a ‘Conciliation Procedure’ has been 

^ Single European Act, art 2. 

® The EEC Treaty originally referred to it as the ‘Assembly’, but it adopted the title 

‘Parliament’ in 1962 (JO 1962, 1045). The Single European Act formally changed its name to 
‘European Parliament’ (see art 3(1)). 

’ E;EC Treaty, art 137, ' 

^ The European Parliament was originally composed of delegates designated by national 
parliaments from among their own members. However, art 138 of the EEC Treaty required 
the eventual adoption of elections by direct universal suffrage and the Council adopted a 
Decision and Act on Direct Elections on 20 September 1976 (OJ 1976, L2 78). This legislation 
stipulates the number of members to be elected from each member state, at present totalling 
518, and provides that their term of office is five years. The member states pledged themselves 
at the Maastricht Summit meeting in December 1991 to review the number of members of the 
European Parliament, especially in the light of German reunification, and they eventually 
decided to increase the total to 567 at the Edinburgh Summit in December 1992. 

^ Before the Parliament’s formal change of title, the Act was called the European Assembly 
Elections Act (see the European Communities (Amendment) Act 1986, s 3). 

Failure to consult where it is obligatory to do so would be a ground for challenging the 
legality of the legislation: EEC Treaty, arts 173, 190. See also SA Roquette Freres v EC Council 
Case 138/79 [1980] ECR3333. 
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in existence; this can be invoked when the Council intends to depart from the 
opinion of the Parliament in adopting Community acts of general application 
with appreciable financial implications.'^ The Single European Act instituted a 
new ‘Cooperation Procedure’ to apply in particular to harmonisation legislation 
needed for the achievement of the single internal market, entitling the Parlia- 
ment to give a ‘second reading’ to certain Commission proposals and requiring 
more formal communication between the Council, Commission and Parlia- 
ment.'^ The Treaty on European Union gives the Parliament the power 
actually to veto legislation in areas such as environmental protection, health, 
education, consumer protection and transport; this veto is exercisable at the end 
of the decision-making process, after the Parliament has had three chances to 
introduce amendments into a proposed piece of legislation.'^ 

The European Parliament’s supervisory powers include the power to put 
both written and oral questions to the Commission and the Council.'"'^ In 1973, 
a ‘question time’ was introduced which allows for supplementary questions and 
some limited debate between members of the Parliament, the Commission and 
the Council. The Parliament also has the power to pass a motion of censure on 
the Commission.'^ If the motion of censure is passed the Commission is obliged 
to resign, but the Commissioners remain in office until they are replaced. A 
motion of censure may be moved only by a recognised political group within the 
Parliament or by one- tenth of the current members of the Parliament. For the 
motion to be carried, a ‘two-thirds majority of the votes cast, representing a 
majority of the members’ is required. Such motions of censure are extremely 
rare (and in fact none has ever been carried), possibly because the procedure 
has little utility.'^ In particular, the Parliament may pass a motion of censure 
against the Commission as a whole, but not against an individual Commis- 
sioner. Moreover, the procedure does not give the Parliament any control over 
the Council.'^ The Treaty on European Union gives the Parliament new powers 
to set up committees of inquiry to investigate alleged contravention or malad- 
ministration of Community law, unless the matter is already subject to judicial 
proceeding. The Parliament is also empowered to hear individual petitions on 
Community matters, and to appoint an Ombudsman to investigate complaints 
of maladministration by Community institutions, apart from the European 
courts. 

Finally, the Parliament has limited, though important, powers over the 


' ' qj 1975, G89. 

_ Single European Act, art 6. 

The procedure is known as the ‘negative assent procedure’ and is set out in the amended art 
189 of the EEC Treaty; care was required to avoid using the word ‘co-decision’, to which the 
UK government strongly objected. 

EEC Treaty, art 140, which refers specifically only to a right to question the Commission; the 
Council has also accepted the obligation to reply to the Parliament’s questions. The European 
Parliament Rules of Procedure provide for written questions, oral questions without debate 
and oral questions with debate: see Mathijsen, A Guide to European Community Law, ch 3. The 
Commission and the Council normally attend meetings of the Parliament. 

EEC Treaty, art 144; European Parliament Rules of Procedure, r 21. 

See Herman and Lodge, The European Parliament and the European Community, pp 48 et seq. 

The Parliament may also bring an action in the Court of Justice where, in violation of the 
EEC Treaty, either the Commission or the Council has failed to act: art 175. 
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Community budget. The procedure for adopting the budget is complex but, in 
brief, the Parliament has ultimate control over the ‘non-compulsory’ part of the 
budget, which relates to the functioning of Community institutions and 
amounts to a significant fraction of the total budget (36% in 1990, for example). 
The Council of Ministers has final control over the remainder of the budget, 
which relates to expenditure arising from the application of Community law, 
principally the common agricultural policy. However, the Parliament alone 
may formally adopt the budget and this tends to increase its influence. In 1980, 
for instance, the Parliament refused to adopt the draft budget for over six 
months in an attempt to persuade the Council to reduce expenditure on agricul- 
ture.^^ 

It has been widely recognised that there is a serious lack of democratic 
control within the Community and there have been a number of proposals for 
increasing the Parliament’s powers.^^ Direct elections stimulated the demand 
for increased powers for the Parliament, and the Treaty on European Union 
goes some way towards meeting this demand. A democratic deficit nevertheless 
remains. What ultimately emerges will depend on the degree of political inte- 
gration acceptable to the member states and, in particular, the extent to which 
the federalist aspirations of the drafters of the treaties are achieved. 

4 The Court of Justice. The EEC Treaty provides that the Court of Justice 
‘shall ensure that in the interpretation and application of this Treaty the law is 
observed’.^ The court consists of 13 judges appointed by the governments of the 
member states.^ Judges are appointed for a renewable term of six years. Once 
appointed, a judge may be removed from office only if it is the unanimous 
opinion of the other judges and the advocates-general that ‘he no longer fulfils 
the requisite conditions or meets the obligations arising from his office’.^ 

The judges are assisted by six advocates-general,^ whose office has no paral- 
lel in the United Kingdom. The advocate-general’s principal function is to 
consider cases independently of the judges and to make reasoned submissions in 
open court after the parties to the case have completed their submissions. The 
advocate-general, whose submissions are not binding on the court, does not 
participate in the formulation of the judgment; however, the court frequently 
accepts the advocate-general’s submissions and they provide useful analyses of 
the development of the law. 


EEC Treaty, art 203, as amended; Budgetary Treaty 1970 (Gmnd 5179-11) arts 1-9; 
Financial Provisions Treaty 1975 (OJ 1977, L359); PJ G Kapteyn (1972) 9 CML Rev 386; C- 
D Ehlermann (1975) 12 CML Rev 325. 

See C Sopwith (1980) 17 CML Rev 315; J Pipkorn (1981) 18 CML Rev 141. 

See the Vedel Report (Bulletin of the European Communities (1972) Suppl No 4); The Enlargement of 
the Powers of the European Parliament (1972); Report on European Union, Bulletin of the European 
Communities, Suppl 1/76; and the European Parliament’s Draft Treaty for a European Union 
(Bulletin of the European Communities, 2/84, 1.1.1). See also K Hendry (1983) 8 EL Rev 394, J 
Lodge, D Freestone and S Davidson (1984) 9 EL Rev 387, and J Weiler and J Modrall (1985) 
10 EL Rev 316. 

^ EEC Treaty, art 164. 

^ Ibid, arts 165, 167. In practice, a national of each member state sits in the court, the extra 
place being taken in rotation by a national of the five larger member states: Bulletin of the 
European Communities (1981-83) p63. 

^ Statute of the Court (EEC), art 6. 

^ EEC Treaty, art 166. 
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From amongst their own number the judges appoint a President of the 
Gourt.^ The court usually sits in plenary session, but for certain purposes it may 
also sit in separate chambers of three or five judges. A new Court of First 
Instance was created by the Single European Act, to relieve pressure on the 
existing Court.® Its jurisdiction extends to three classes of case, namely: staff 
cases; actions brought against the Commission by undertakings under the 
ECSC Treaty in relation to levies, production, prices and competition; and 
competition cases brought by natural or legal persons. 

The normal procedure of the Court of Justice includes both a written and an 
oral stage. Once a case is filed with the court, the President appoints one of the 
judges as rapporteur. There follows an exchange of very full written pleadings 
by the parties. The pleadings are examined by the judge-rapporteur and the 
advocate-general assigned to the case, who both report on them to the court. At 
this stage the court usually decides whether mesures dHnstruction, taking proof of 
the submissions made by the parties, will be required. There follows an oral 
stage in which the judge-rapporteur presents a report of the case, there is 
argument on behalf of the parties, and the advocate-general’s submissions are 
received. Subsequently the court delivers a single judgment in open court. The 
decision of the court is final but it may, in limited circumstances, be revised or 
interpreted by the court. ^ 


The sources of Community law 

1 Community treaties. The principal sources of Community law are the 
treaties which established the three Communities and the treaties which have 
amended them. In many respects these treaties may be seen as the constitution 
of the Communities.® The EEC Treaty, for example, lays down the objectives of 
the Community and these objectives are used by the Court of Justice in inter- 
preting the Treaty.^ The EEC Treaty also determines (a) the duties and powers 
of the Community institutions and (^) the rights and obligations of member 
states. The EEC Treaty also contains many, often detailed, substantive pro- 
visions which implement the objectives of the Community. 

The treaties establishing the Communities are binding on member states and 
Community institutions. Where their provisions are sufficiently precise to admit 
of enforcement by national courts without unacceptably wide variations in 
interpretation, those provisions are said to be ‘directly effective’,^® that is to say, 
they create rights for individuals which must be protected by national courts. 


^ Ibid, art 167. 

® Ibid, art 168 A, added by the Single European Act, art 11, and amended by the Treaty on 
European Union. There is no separate corps of advocates-general in the Court of First 
Instance. 

^ Statute of the Court (EEC), arts 40 and 41; Rules of Procedure of the Court of Justice, arts 
98-100, 102; see also Brown and Jacobs, The Court of Justice of the European Communities. 

® Cf A M Donner (1974) 1 1 CML Rev 127; and Hartley, The Foundations of European Community 
Law. 

^ Eg Continental Can Case 6/72 [1973] CMLR 199, 224. 

See discussion at p 137 above. 

^ ^ For a list of articles of the EEC Treaty which the Court of Justice has held to create rights 
enforceable by individuals before national courts, see Lasok and Bridge, Law and Institutions of 
the European Communities^ pp 341-3, 
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2 Community legislation. The most important secondary source of Com- 
munity law is the legislation which Community institutions are empowered to 
make under Community treaties. Under the EEC Treaty, the Council of Minis- 
ters, Commission and Parliament together, or another combination of these 
institutions according to the requirements of the enabling provision, may make 
regulations, issue directives and take decisions. This legislation must be rea- 
soned, that is, must indicate the authority by which it is made, the reasons for 
making it, and that any proposals or opinions of other Community institutions 
required by the treaty have been obtained. 

A regulation is of ‘general application, . . . binding in its entirety and directly 
applicable in all member states’. This means that regulations create law for all 
persons, institutions and member states within the EEC. They penetrate auto- 
matically into the legal systems of the member states and require no national 
measures of implementation; regulations are therefore the normal means of 
ensuring the uniform application of Community law. Since regulations create 
law directly, the principle of supremacy of Community law requires that they 
prevail over inconsistent national law; where they are sufficiently precise, they 
create rights enforceable by individuals before national courts. 

In Leonesio v Italian Ministry of Agriculture, EEC regulations were made to encourage the 
reduction of milk production in the Community. By the regulations, a cash premium was 
payable to farmers who agreed to slaughter their dairy cows and not to engage in milk 
production for five years; each member state was to administer the scheme and be 
responsible for payment of the cash premiums, which were financed partly by the 
Community and partly by the member state. Signora Leonesio, an Italian farmer, 
slaughtered five dairy cows in accordance with the regulations but the Italian Ministry of 
Agriculture refused to pay the cash premium. The ministry argued that, although the 
relevant EEC regulations were law in Italy, the Italian constitution required legislation 
to authorise new expenditure by the government. Until this legislation had been passed, 
the Italian government argued that it could not finance its share of the payments due 
under the regulations and must postpone payment of the premium. 

When an Italian court sought a preliminary ruling on the matter, the Court of Justice 
held that {a) a regulation ‘produces immediate effects and is, as such, apt to attribute to 
individuals rights which national courts must uphold’; (b) once the member state had 
made the required administrative arrangements and the farmer had satisfied the necess- 
ary conditions, these regulations ‘attribute to the farmer the right to demand the pay- 
ment of the premium, and the member state cannot invoke its own laws or its own 
administrative practice to oppose the payment’. The court was not prepared to see 
farmers in Italy being treated less favourably than in other member states; to do so 
‘would be in defiance of the fundamental principle prescribing the uniform application of 
the regulations throughout the Community’.*® 

A directive is ‘binding as to the result to be achieved, upon each member state 


EEC Treaty, art 189, as amended by the Treaty on European Union. The institutions may 
also make recommendations and deliver opinions, but these instruments are not usually 
binding. 

EEC Treaty, art 190. If the legislation is not reasoned an action may be brought in the Court 
of Justice to review the legislation and annul it: EEC Treaty, arts 173, 174. 

EEC Treaty, art 189. 

See M Friend [1985] PL 21. 

Case 93/71 [1973] CMLR 343; see also Commission v United Kingdom Case 128/78 [1979] 2 
CMLR 45.-^ 
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to whom it is addressed’. By contrast with regulations, directives are not 
expressed to be ‘directly applicable’ and thus they do not take effect as they 
stand within the legal systems of the member states; instead, they leave to the 
member states a choice as to the method by which the result required by the 
directive must be achieved.^® A directive normally contains a time-limit within 
which it must be implemented. If a member state fails to implement a directive 
within the time-limit indicated, it may render itself liable to indemnify an 
individual who suffers damage as a direct consequence of this omission, 
provided that it was the intention of the directive to confer rights on individuals 
and that the content of those rights is identifiable from the directive itself. 

Despite their not being ‘directly applicable’, it is well established that direc- 
tives sometimes create enforceable rights on which individuals may rely in 
national courts. 

In Van Duyn v Home Office^ the UK government, having decided that the Church of 
Scientology was socially harmful, announced in 1968 that it would use existing powers to 
prevent aliens entering the United Kingdom to work for the Church. In 1973 Ms van 
Duyn, a citizen of the Netherlands, was refused leave to enter the United Kingdom to 
work for the Church of Scientology. She sought a declaration that this refusal was 
unlawful, being contrary to the EEC Treaty, art 48, and Directive 64/221. Article 48 
provides for the free movement of workers within the Community but allows member 
states to limit this freedom on grounds of public policy. Directive 64/221 provides that 
measures taken on grounds of public policy ‘shall be based exclusively on the personal 
conduct of the individual concerned’. The High Court sought a preliminary ruling from 
the CourtN of Justice on, inter alia, whether Directive 64/221 could confer rights on 
individuals enforceable in national courts. 

The Court of Justice held that the directive in question (a) laid down an uncon- 
ditional obligation which does not require implementation by Community institutions or 
member states; {b) was a derogation in favour of individuals from an exception to a 
fundamental principle of the treaty (freedom of movement for workers) and on grounds 
of legal certainty individuals should be able to rely on it. Consequently, the directive 
created rights for individuals enforceable before national courts.^^ 

The mechanism by which a directive, not itself yet acted upon by a member 
state and therefore not yet transformed into national law, can be enforced was 
explained by the Court of Justice in Pubblico Ministero v Ratti} A principle akin to 
that of estoppel prevents the member state from relying upon its own wrongful 
failure to implement its Community obligations. 

It would be incompatible with the binding effect which Article 189 ascribes to directives 
to exclude on principle the possibility of the obligations imposed by them being relied on 
by persons concerned . . . Consequently a member state which has not adopted the 
implementing measures required by the directive in the prescribed periods may not rely, 


EEC Treaty, art 189. 

See J Steiner (1990) 106 LQR 144; D Curtin (1990) 27 GML Rev 709. 

Francomch v Italy Cases G-6 and 9/90 [1992] IRLR 85 and see A Barav (1991) 141 NLJ 1584 
and G Bebr (1992) 29 GML Rev 557. Some of the Court of Justice’s remarks in this case 
support a wider principle, namely that a member state is liable to indemnify an individual 
injured under these conditions by any breach by that state of EEC law, and not merely where 
the breach consists in non-implementation of a directive. 

20 Case 41/74 [1974] ECR 1337; and [1975] Ch 358. 

^ Case 148/78 [1980] 1 CMLR 96. 
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as against individuals, on its own failure to perform the obligations which the directive 
entails. It follows that a national court requested by a person who has complied with the 
provisions of a directive not to apply a national provision incompatible with a directive 
not incorporated into the internal legal order of a defaulting member state, must uphold 
that request if the obligation in question is unconditional and sufficiently precise.^ 

However, as the Court of Justice subsequently confirmed,^ the direct effect of 
directives may be relied upon by individuals only against organs of the member 
states; the estoppel principle does not apply to proceedings between individuals, 
and hence unimplemented directives can never create obligations for such 
persons.'^ The term ‘organ of the state’ is construed broadly by the Court of 
Justice: 

[A] body, whatever its legal form, which has been made responsible, pursuant to a 
measure adopted by the state, for providing a public service under the control of the state 
and has for that purpose special powers beyond those which result from the normal rules 
applicable in relations between individuals is included in any event among the bodies 
against which the provisions of a Directive capable of having direct effect may be relied 
upon.^ 

A decision is ‘binding in its entirety on those to whom it is addressed’.^ It may 
be addressed either to member states, individuals or companies. A decision may 
be distinguished from a directive because it is ‘binding in its entirety’; it may be 
distinguished from a regulation because it is normally only binding on the 
addressee; however, a decision addressed to a member state may affect the 
rights of an individual.^ 

3 Other sources. In addition to the Community treaties, other international 
agreements may be sources of Community law. The EEC Treaty gives the 
Community certain treaty-making powers.® Apart from these powers, the Com- 
munity may conclude treaties on any matter within the objectives of the EEC, 
as laid down in the EEC Treaty.^ Treaties concluded by the Community are 
binding on the Community and on member states.^® The EEC Treaty also 
requires member states to negotiate with each other for specific purposes. 
Conventions entered into by member states as a result of this provision may 
create obligations binding in international law. It is not yet clear whether such 


2 Ibid, at 1 10. See further J Usher (1979) 4 EL Rev 268 and N Green (1984) 9 EL Rev 295. 

^ In Marshall v Southampton Area Health Authority Case 152/84 [1986] 1 GMLR 688; [1986] QB 
401. See A Arnull [1987] PL 383 and P E Morris [1987] PL 344. 

^ To some extent this limitation is compensated for by the Court of Justice’s decision in 
Francovich v Italy (note 19, p 138 above), that a state which unlawfully fails to implement a 
directive may itself be liable to compensate an individual who is injured by this failure. 

^ Foster v British Gas pic Case 188/89 [1991] 2 AC 306, 313. See also D Curtin (1990) 15 EL Rev 
195 and GG Howells (1991) 54 MLR 456. 

® EEC Treaty, art 189. 

^ Eg SAGE V Italian Ministry of Finance Case 33/70 [1971] CMLR 123. 

® EEC Treaty, art 228; see also arts 111, 113, 238. Re the OECD Understanding on a Local Cost 
Standard Opinion 1/75 [1976] 1 CMLR 85. 

^ Re ERTA, Commission v Counal Case 22/70 [1971] CMLR 335. 

EEC Treaty, art 228. See also p 334 below. 

EEC Treaty, art 220. See eg the Convention on Jurisdiction and Enforcement of Judgments in 
Civil and Commercial Matters (OJ 1972, L299/32), incorporated into UK law by the Civil 
Jurisdiction and Judgments Act 1982. 
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treaties are capable of altering existing Community law and should therefore be 
seen as a source of Community law.^^ 

Decisions of the Court of Justice constitute a source of Community law. In 
arriving at its decisions, the court also draws on the ‘general principles common 
to the laws of the member states’,*^ constitutional rights common to member 
states and sometimes international lawJ^ 


The jurisdiction of the Court of Justice 

The jurisdiction of the Court of Justice is both complex and varied.^® Perhaps 
the three most significant categories of its jurisdiction are: (1) actions against 
member states; (2) actions against Community institutions; (3) preliminary 
rulings. 


1 Actions against member states. An action may be brought against a 
member state in the Court of Justice by other member states or by the 
Commission. Before one member state brings an action against another, the 
issue must be referred to the Commission. Such inter-state actions are ex- 
tremely rare, partly because member states can usually rely on the Commission 
bringing an action wherever it would be appropriate and partly because the 
EEC depends on the continued cooperation of member states. 

Where the Commission considers that a member state has failed to fulfil its 
obligations under the treaty, it may take action against that state. Initially, the 
Commission indicates that there has been a breach of a Community obligation 
and the member state is invited to submit its observations. If necessary, the 
Commission thereafter delivers ‘a reasoned opinion’ on the matter. If the state 
does not comply with this opinion within the period laid down by the Com- 
mission, the Commission may take the case to the Court of Justice.^^ In this 
event the reasoned opinion is of fundamental importance, because the case will 
be decided on the terms of that opinion and the facts at the time it was issued.^ 


See further Lasok and Bridge, op ext, note 1 1, p 136 above, pp 121-4; A Dashwood and R 
White (1989) 14 EL Rev 388. 

Eg EEC Treaty, art 215; CNTA v Commission Case 74/74 [1975] EGR 533; see also EEC 
Treaty, art 164; Internationale Handelsgesellsckaft Cases 11, 25, 26 and 30/70 [1972] CMLR 255; 
K Lorenz (1964) 13 AJCL 1. 

Eg Internationale Handelsgesellsckaft, above; Nold v Commission Case 4/73 [1974] 2 CMLR 338, P 
Pescatore (1970) 18 AJCL 343; U Scheuner (1975) 12 CML Rev 171. 

See EEC Treaty, arts 37(5), 234; Van Duyn v Home Office (note 20, p 138 above). 

See Bthx, Judicial Control of the European Communities, Schermers, Judicial Protection in the European 
Communities', Brown and Jacobs, The Court of Justice of the European Communities’, Mackenzie 
Stuart, The European Communities and the Rule of Law', Usher, European Court Practice', and Lenz 
(1990) 15 EL Rev 127. 

EEC Treaty, arts 170, 93(2), 182, 219. 

Ibid, art 169, as to which see A Dashwood and R White (1989) 14 EL Rev 388; see also art 
93(2) and eg EC Commission v UK Case 61/81 [1982] ECR 2601 and Case 165/82 [1983] ECR 
3431. 

For an inter-state action see France v UK Case 14/78 [1980] 1 CMLR 6 
EEC Treaty, art 169. 

^ Commission v Italy Case 45/64 [1966] CMLR 97. 
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Where the court finds that a member state has failed to fulfil a Community 
obligation, the state must take steps to comply with the judgment of the court.^ 


2 Actions against Community institutions. An action may be brought to 
annul Community acts.^ Such an action may be brought by a member state, the 
Commission, the Council or, in limited circumstances, by a natural or legal 
person;"^ the European Parliament may only bring such an action in defence of 
its own prerogatives,^ 

The action to annul may be brought on four grounds, which correspond to 
the grounds of judicial review in administrative law. The first is lack of com- 
petence, where it is argued that the Community institution was not empowered 
by the treaty to take certain action.® The second is if there has been an infringe- 
ment of an essential procedural requirement, for example where the EEC 
Treaty requires the institution to give a reasoned decision and the reasons given 
were inadequate or there was a failure to give a hearing to a person whose 
interests were affected by the decision.^ The third ground is the rather general 
one that there has been an infringement of the EEC Treaty ‘or of any rule of law 
relating to its application’.® Finally, the action may be brought on the ground of 
a misuse of power, where it is argued that the institution has used a lawful 
power for an improper purpose.^ 

An action for annulment must be instituted within two months of either the 
publication of the measure or its notification to the plaintiff or, in the absence of 
notification, two months of the plaintiff coming to know of it.^® However, there 
are exceptions to this time-limit. For example, at any time where a regulation is 
in issue before the Court of Justice a litigant may plead that the regulation is 


^ EEC Treaty, art 171; Procureur de la Republique v Waterkeyn Cases 314-316/81 and 83/82 [1983] 

2 CMLR 145. Where a member state fails to comply with the judgment of the Court of 
Justice, the Commission may bring another action under art 169 on the basis of the non- 
compliance, see Re Export Tax on Art Treasures (No 2) Case 48/71 [1972] CMLR 699. The 
Treaty on European Union provides a new power for the Court to fine a member state in this 
situation. 

^ EEC Treaty, arts 173, 174, as amended by the Treaty on European Union to include acts of 
the Parliament, The action may be taken against any Community act which creates binding 
obligations, see Re ERTA, Commission v Counal Case 22/70 [1971] CMLR 335; H G Schermers, 
Legal Issues of European Integration (1975/2) 95. Where an action for annulment is 
successful, the court declares the Community act concerned to be void: EEC Treaty, art 174, 
which also empowers the court to uphold the validity of part of a void regulation. 

* EEC Treaty, art 173; Plaumann v Commission Case 25/62 [1964] CMLR 29; Compagnie Frangaise 
Commerciale etc v Commission Cases 63 and 64/69 [1970] CMLR 369, Bock v Commission Case 
62/70 [1972] CMLR 160 and Extramet v Council Case C-358/89, judgment of 16 May 199 1 (not 
yet reported). See H Rasmussen (1980) 5 EL Rev 112, R Greaves (1986) 11 EL Rev 119 and 
A Arnull (1992) 13 European Competition Law Review 73. 

^ European Parliament v Council Case C-70/88 [1990] 1 ECR 2041, incorporated into art 173 as a 
consequence of the Treaty on European Union. 

® Eg delegation where the power to delegate did not exist: Meroni v High Authority Case 9/56 
(1957-58) ECR 133. And cf ch 29, below. 

^ Eg Germary v Commission Case 24/62 [1963] CMLR 347; Sadolin & Holmblad v Commission Case 
17/74 [1974] 2 CMLR 459. See further J Usher (1985) 38 CLP 269. 

® Eg August Topfer & Co GmbH v Commission Case 112/77 [1978] ECR 1019. 

^ See Federation Charbonniere de Belgique v High Authority Case 8/55 [1954-6] ECR 245. 

EEC Treaty, art 173, cf Commission v France Cases 6 and 1 1/69 [1970] CMLR 43. 
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illegal on one of the grounds mentioned above. ^ ^ This provision can, however 
be raised only as an incidental issue in the course of legal proceedings based on 
another provision of the treaty and it does not provide an independent, alterna- 
tive means of challenging the acts of Community institutions.^^ 

Proceedings may also be taken in the Court of Justice against the Parliament 
the Commission or the Council of Ministers for infringing the EEC Treaty by 
failing to act where the treaty imposes a duty to act; the institution concerned 
must first be called upon to act and if it ‘has not defined its position’ within two 
months, an action may be brought within a further period of two months. The 
action may be brought by member states, other Community institutions and, in 
limited circumstances, by any natural or legal person. 

5 Preliminary rulings^^ Under art 177 of the EEC Treaty a court or tri- 
bunal in a member state may, and in some circumstances must, refer certain 
questions of Community law to the Court of Justice for a preliminary ruling.^® 
These are questions concerning the interpretation of the EEC Treaty, the 
validity and interpretation of acts of the Community institutions, and the in- 
terpretation of the statutes of bodies established by the Council of Ministers. 

Before requesting such a preliminary ruling, it is for the national court to 
decide whether ‘a decision on the question [of Community law] is necessary to 
enable it to give judgment’. The national court may decide, for example, that 
the aspect of Community law in question is clear and does not require interpre- 
tation.^^ In this sense all national courts and tribunals have a discretion as to 
whether a question of Community law should be referred to the Court of Justice 
for a preliminary ruling. However, where a court decides that a decision on such 
a question is necessary for it to give judgment and the court is also one ‘against 
whose decisions there is no judicial remedy under national law’, reference of the 
question to the Court of Justice for a preliminary ruling is mandatory. 

" EEC Treaty, art 184; Italj) v Counal and Commission Case 32/65 [1969] CMLR 39; see also art 
177. 

Wohrmann v Commission Case 31/62 [1963] CMLR 152. 

EEC Treaty, art 175, as amended by the Treaty on European Union; AG Toth, Legal Issues 
of European Integration (1975/2) 65; Komponistenverband v Commission Case 8/71 [1973] CMLR 
902. 

EEC Treaty, art 175; Mackprang v Commission Case 15/71 [1972] CMLR 52. 

See Jacobs and Durand, References to the European Court: Practice and Procedure. 

The Court of Justice determines whether a body is a court or tribunal for the purposes of 
making a reference under art 177, eg Vaasen Gobbets v Beambtenfonds etc Case 61/65 [1966] 
.CMLR 508; Re Borker (Jules) Case 138/80 [1981] ECR 1975. 

EEC Treaty, art 1 77. A question may be referred for a preliminary ruling at any stage of the 
national proceedings; once the preliminary ruling has been given it may be referred again for 
elaboration: Milch, Fett etc v Hauptzollamt Saarbrucken Case 29/68 [1969] CMLR 390. 

Eg Shell-Berre [1964] CMLR 462; cf Da Costa Cases 28, 29 and 30/62 [1963] CMLR 224. 

This is commonly referred to as the acte r/azr doctrine; see M Lagrange (1971) 8 CML Rev 
313. The danger of the doctrine is that a national court may not appreciate the complexity of 
the Community law question; see GILFIT Sri v Ministero della Sanita Case 283/81 [1983] 1 
CMLR 472, as to which see also N Gravells (1983) 99 LQR 518; H Rasmussen (1984) 9 EL 
Rev 242; and A Arnull (1989) 52 MLR 622. 

EEC Treaty, art 177. Where a question of Community law arises in interlocutory proceedings, 
in which the decision of the national court is final, there is no obligation to refer if the 
Community law question can be raised again in the main action: Hoffmann-La Roche v 
Centrqfarm Case 107/76 [1977] 2 CMLR 334; see further FG Jacobs [1977] 2 EL Rev 354. 
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Once the Court of Justice has given a preliminary ruling under art 177, the 
case returns to the national court for decision on its facts. It is an inherent 
aspect of this procedure that Community law is interpreted by the Court of 
Justice but applied by the national court. The Court of Justice has sought to 
maintain this differentiation of functions. It will not apply its interpretation of 
Community law to the facts of the case;^ nor will it determine whether a 
question referred to it is relevant to the case before the national court, ^ although 
it has refused to give preliminary rulings on questions which are ex facie 
irrelevant or hypothetical,^ A preliminary ruling is, as a matter of Community 
law, binding in the case in which it is sought,^ and may be binding on all 
persons,^ so art 177 provides a valuable means of encouraging the uniform 
application of Community law.® Indeed, it is under this procedure that many of 
the most important developments in Community law have occurred. 


B. Community law and the United Kingdom^ 

With effect from 1 January 1973, the United Kingdom became a member of the 
three European Communities and a party to the treaties which had established 
them.® For the Treaty of Accession and other treaties to have legal effect in the 
United Kingdom, it was necessary for Parliament to pass legislation imple- 
menting them.^ This was done by the European Communities Act 1972. 

Despite that legislation, the political decision to join the Communities 
remained a controversial one. The Labour party election manifesto in 1974 
declared that a Labour government would renegotiate the terms of UK 
membership. After the Labour government came into office in February 1974, 
there were extensive discussions with the other member states. In 1975, the 


So the court may redraft a question in more abstract terms before giving a preliminary ruling 
on it, eg Otto Witt v Hauptzollamt Luneburg Case 28/70 [1971] CMLR 163. However, the court 
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Cabinet recommended that the United Kingdom should remain in the Commu- 
nities. The question of continued UK membership was then put to the elector- 
ate in a national referendum; 65% of the electorate voted in the referendum, 
67.2% voting to remain in the Communities and 32.8% to leave. 


The European Communities Act 1972^^ 

This Act made the legislative changes necessary to enable the United Kingdom 
to comply with the obligations and exercise the rights of membership of the 
Communities arising under the Community treaties. The main constitutional 
objectives of the Act were achieved by ss 1-3 and the first two Schedules. 

The Community treaties to which the Act relates are defined in s 1 and Sched 
1 . They include the treaties establishing the three Communities, together with 
the later treaties of accession. Other treaties can be declared by Order in 
Council to be Community treaties for the purposes of the Act.^^ 

Of central importance to the working of the Act is s 2(1) which provides: 

All such rights, powers, liabilities, obligations and restrictions from time to time created 
or arising by or under the Treaties, and all such remedies and procedures from time to 
time provided for by or under the Treaties, as in accordance with the Treaties are 
without further enactment to be given legal effect or used in the United Kingdom shall 
be recognised and available in law, and be enforced, allowed and followed accordingly; 
and the expression ‘enforceable Community right’ and similar expressions shall be read 
as referring to one to which this subsection applies. 

This provision performs a number of functions. First, it translates into UK law 
the direct applicability of regulations, that is to say, their characteristic of 
automatic penetration into national legal systems; this is a consequence of the 
wording of the subsection which gives enforceability to all those Community 
rights etc designed to operate without the need for ‘further enactment’. The 
same device provides for the enforcement by individual legal persons of directly 
effective provisions of Community law, since they too are of the type which 
requires no further enactment before reliance can be placed on them. Such 
directly effective rights can derive from either primary or secondary Com- 
munity law, since they are generated either ‘by’ or ‘under’ the treaties. More- 
over, the Community law given effect in the United Kingdom by s 2(1) is not 
restricted to that already in existence when the Act came into force, but also 
extends to that created after 1972; this is a consequence of the words ‘from time 
to time’. 

Community law may in some cases require implementation in member 
states. Section 2(2) and (4) of, and Sched 2 to, the Act give wide powers to the 
government to make delegated legislation to implement Community legislation; 
these powers are discussed below. So also is the provision contained in s 2(4) 


Referendum Act 1975; REM Irving (1975-76) 1 EL Rev 3. 

See G Howe (1973) 49 International Affairs 1; J Forman (1973) CML Rev 39. 

Where an Order in Council declares that a treaty entered into by the United Kingdom after 
22 January 1972 is a Community treaty, a draft of the Order in Council must be approved by 
each House of Parliament: European Communities Act 1972, s 1(3), 
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which seeks to protect the principle of supremacy of Community law in UK 
courts. 

Section 2(3) charges on the Consolidated Fund, or the National Loans Fund, 
all amounts required to be paid by the UK government to meet its Community 
obligations, whether to one of the Communities or to other member states. 
Permanent authority is thus given for such payments and it is unnecessary for 
Parliament to approve annually the payment of these sums.^^ 

Section 3 relates to proceedings concerning Community law before UK 
courts. By s 3(1), questions as to the meaning of any of the Community treaties, 
or as to the validity, meaning or effect of any Community legislation shall be 
treated as questions of law and, if not referred to the Court of Justice, are to be 
decided in accordance with the principles laid down by and relevant decisions 
of that court.^^ Section 3(2) requires UK courts to take judicial notice of the 
Community treaties, the Official Journal of the Communities and of any 
decision or opinion of the Court of Justice on Community law. The remainder of 
s 3 relates to the proof in UK courts of instruments issued by Community 
institutions, including judgments or orders of the Court of Justice. 

Section 4 and Scheds 3 and 4 provide for the repeal and amendment of UK 
legislation consequent upon membership of the Communities. Other sections 
made adaptations to UK law as it stood in 1972 so as to ensure compliance by 
the United Kingdom with its Community obligations. 

Some of the major constitutional implications of UK membership of the 
Communities will now be considered. 


I. Parliamentary supremacy and Community law^^ 

It has been seen above that the Court of Justice has developed the doctrine of 
supremacy of Community law. When the United Kingdom was contemplating 
accession to the Communities, the major foreseeable constitutional problem of 
membership appeared to be the possibility of a head-on conflict between this 
doctrine and the fundamental rule of UK constitutional law that Parliament at 
Westminster enjoys legislative supremacy. Which was thereafter to be enforced 
by a UK court, an Act of the UK Parliament or a conflicting piece of Com- 
munity law? 

It was also seen that the Court of Justice has explained that Community law 
achieves supremacy as a consequence of a transfer of legislative powers from the 
member states to the Community. Whether or not such an absolute limitation 
of the UK Parliament’s legislative authority is theoretically possible, it is 
beyond doubt that this has not been achieved by the European Communities 
Act 1972, albeit that the devices called upon in that Act go a long way, as will be 

13 

14 

15 


See ch 17. 

See R V Goldstein [1983] 1 All ER 434. , o a • naaa aqn a 

AW Bradley, m Jowell and Oliver (eds), The Changing Constitution 

CML Rev 7; N M Hunnings, ibid. 50; S A de Smith (1971) 34 MLR 597; H W R Wade (1972) 
88 LQR 1; J D B Mitchell et al (1972) 9 CML Rev 134; F A Tnnidade (1972) 35 MLR 375; G 
Winterton (1976) 92 LQR 591; and ch 5C above. 

See ch 5 C, above. 


16 



146 Part I: General principles of constitutional law 


seen, to safeguard the primacy of Community law as far as UK courts are 
concerned. 

The chief mechanism adopted by the European Communities Act to secure 
the supremacy of Community law is tucked into the middle of s2(4) in a 
passage which provides: 

any enactment passed or to be passed, other than one contained in this Part of this Act 
shall be construed and have effect subject to the foregoing provisions of this section. 

The ‘foregoing provisions’ mentioned include s 2(1), which provides for Com- 
munity law to have legal force in the United Kingdom. Since a cardinal prin- 
ciple of Community law is its supremacy over national law, the effect of s 2(4) is 
to require that all enactments, existing or future, must be construed and have effect 
subject to the supremacy of Community law. This position is reinforced by 
s3(l), elevating decisions of the Court of Justice to the status of precedents 
binding on the UK courts; since innumerable decisions of the Court of Justice 
articulate the supremacy of Community law, this principle must therefore bind 
UK courts. 

The upshot of these provisions thus appears to be a ‘delegation’ of law- 
making supremacy by the UK Parliament to the Community. However, del- 
egations are, by their very nature, reversible transactions. In other words, what 
Parliament has legislated to achieve in the European Communities Act, it could 
undo by the simple process of passing a different Act. This would, presumably, 
be precisely what would occur if the United Kingdom were ever to decide to 
leave the Community. In such an event, the problems raised would be as much 
political as legal; there would seem little point in wrangling over the legal 
niceties of the situation where there had in fact been secession. More practical 
problems along the same lines would be posed if the UK Parliament decided in 
a particular instance to legislate in express defiance of Community law, whilst 
at the same time making clear its continued acceptance for the generality of 
cases of the supremacy of Community law. The most difficult legal questions of 
all arise in the context of implied, rather than express, repeal. Logically, what 
can be repealed expressly must also, in some circumstances, be capable of 
implied repeal; the difficulty is to know in what circumstances such implied 
repeal occurs. In particular, would it occur where, after the entry into force of 
the European Communities Act, UK legislation was enacted which simply 
contradicted an already-existing provision of Community law? Would that be 
taken by the courts as an indication that Parliament’s most recent intention was 
to deny supremacy to the Community law involved, so that the European 
Communities Act’s provisions on this score would be impliedly repealed? 

Despite such theoretical speculation, two decades of Community member- 
ship by the United Kingdom have witnessed no attempts at express repeal of, or 
derogations from, the European Communities Act. Furthermore, a mere con- 
flict between Community law and a later piece of UK legislation does not result 
in the implied repeal of any of the European Communities Act. In practice, the 
UK courts regard s 2(4) as consisting of two distinct limbs. 


The principle which might be invoked here is similar to that applied in Vauxhall Estates Ltd v 
Liverpool Corpn [1932] 1 KB 733 and Ellen Street Estates Ltd v Minister of Health [1934] 1 KB 590, 
discussed m ch 5 C above. 
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The first limb effectively disposes of the majority of cases. Any enactment 
passed or to be passed, must be construed subject to the principle that Community 
law is to be treated as supreme.^® 

In Garland v British Rail Engineering Ltd,^^ a former employee of British Rail alleged that 
the company’s concessionary fares scheme discriminated on the ground of sex, since after 
retirement a male, but not a female, employee could continue to claim concessionary 
fares for his family as if he were still an employee. The issue was whether or not this 
arrangement breached the Sex Discrimination Act 1975, since s6(4) of that Act 
exempted any ‘provision in relation to . . . retirement’. The lower courts differed as to the 
breadth of this exclusion and the House of Lords referred the case to the Court of Justice 
for a ruling on whether the situation fell within the scope of art 119 of the EEC Treaty, 
requiring men and women to receive equal pay for equal work. When the Court of 
Justice replied that it did, the question arose as to how s 6(4) of the Sex Discrimination 
Act should be construed. The House held unanimously that it must be construed so as to 
comply with art 119: the subsection was ambiguous but, because of Community law, it 
should be read as not applying to a privilege existing during employment which was 
allowed by the employer to continue after retirement. Lord Diplock said: ‘[E]ven if the 
obligation to observe . . . Article 119 were an obligation assumed by the United Kingdom 
under an ordinary international treaty . . . and there were no question of the treaty 
obligation being directly applicable as part of the law to be applied by the courts in this 
country without need of any further enactment, it is a principle of construction . . . too 
well established to call for citation of authority, that the words of a statute passed after 
the Treaty has been signed and dealing with the subject matter of the international 
obligation of the United Kingdom, are to be construed, if they are reasonably capable of 
bearing such a meaning, as intended to carry out the obligation and not to be inconsist- 
ent with it. A fortiori is this the case where the Treaty obligation arises under one of the 
Community treaties to which section 2 of the European Communities Act 1972 
applies’. 

The House of Lords has refused to apply this principle to the construction of 
a statute enacted before the relevant Community law.^ However, the Court of 
Justice has since ruled that the chronology of the legislation is irrelevant, so that 
even a pre-existing national law must be construed in such a way as to conform 
to a later Community law.^ How far this principle extends remains to be 
explained by the Court of Justice, in particular the degree of ambiguity in the 
national law which is necessary in order to trigger it. This approach could 
involve retrospective effects and so might produce such consequences as the 
upsetting of vested rights; it is one thing to say that, from the moment that a 
new Community law is passed, any existing conflicting national law is to be 
denied effect, but it would be another to require that the existing national law 
be held never to have had its apparent effect. Possibly the Court of Justice is to 


See O Hood Phillips (1979) 95 LQR 167 and (1980) 96 LQR 3; T RS Allan (1983) 3 OJLS 22 
and [1984] PL 614. 

Case 12/81 [1983] 2 AC 751. See also TRS Allan [1982] PL 562. 

[1983] 2 AC at 771. See also Litster v Forth Dry Dock and Engineering Co Ltd [1990] I AC 546. 

^ Duke V GEC Reliance Ltd [1988] AC 618. See also Finnegan v Clown^ Youth Training Ltd [1990] 2 
AC 407, A Arnull [1988] PL 313; E Ellis (1988) 104 LQR 379; N Foster (1988) 51 MLR 775; 
and GG Howells (1991) 54 MLR 456. 

^ Marleasing SA v La Comercial Intemaaonal de Alimentacion SA Case C- 106/89 [1992] 1 CMLR 
305. OS Marshall v Southampton Area Health Authority Case 152/84 [1986] QB 401, Public 

Prosecutor v Kolpinghuis Nijmegen BV Case 80/86 [1989] 2 CMLR 18. See also D Curtin (1990) 

27 CML Rev 709. 
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be understood as saying that national law is capable of bearing one meaning up 
till the time that a piece of Community law is passed, but then it acquires a new 
and different meaning after that date. 

The technique of construing national law wherever possible so as to conform 
with Community law can sometimes mitigate the rule prohibiting the enforce- 
ment of a directive against anyone other than an organ of the state.^ If a 
national law can be construed so as to encapsulate the provisions of a directive, 
then that law may itself be enforceable against any defendant."^ 

The second limb of s 2(4) of the European Communities Act 1972 provides 
that any enactment passed or to be passed must have effect subject to the 
principle that Community law is supreme. This limb would seem intended to 
guarantee Community law supremacy even where the meaning of the national 
law is unambiguous and cannot be construed so as to accord with Community 
requirements. It is this part of the section in particular which arguably might 
have been vulnerable to the principle of implied repeal already discussed. That 
it is not so vulnerable first clearly appeared in Macarthys Ltd v Smith f 

A woman employee demanded equal pay with a male predecessor. A majority in the 
Court of Appeal considered that the Equal Pay Act 1970 (amended and brought into 
operation in 1975),^ could not be construed so as to cover successive (as distinct from 
contemporaneous) employment. After a reference to the Court of Justice, which held that 
art 119 of the EEC Treaty (on equal pay) did cover such a situation, the English court 
was faced with a clear conflict between Community law and a later-enacted British 
statute. The Court of Appeal showed no hesitation in applying the Community law. 
Lord Denning proclaimed that: Tt is important now to declare . . . that the provisions of 
Article 119 of the Treaty of Rome take priority over anything in our English statute on 
equal pay which is inconsistent with Article 119. That priority is given by ... the 
European Communities Act 1972 itself. Community law is now part of our law: and, 
whenever there is any inconsistency. Community law has priority’.^ Lord Denning had 
earlier noted that the European Communities Act could still be repealed by Parliament: 
Tf the time should come when our Parliament deliberately passes an Act -- with the 
intention of repudiating the Treaty or any provision in it - or intentionally of acting 
inconsistently with it - and says so in express terms - then I should have thought that it 
would be the duty of our courts to follow the statute of our Parliament. I do not however 
envisage any such situation’.® 

The House of Lords has also unequivocally ruled that Community law must 
be applied in preference to a UK statute where the latter cannot be construed in 
conformity with a piece of Community law, and it has expressly based this 
ruling on s 2(4). . 

R V Secretary of State for Transport, ex parte Factortame^ involved a claim by Spanish fishing- 
boat owners that the Merchant Shipping Act 1988 and the regulations governing the 


^ Page 1 39 above. 

Beets-Proper v Van Lanshoi Bankiers AKCase 262/84 (1987) GMLR 616 
^ [1981] QB 180. 

^ By the Sex Discrimination Act 1975. 

^ [1981] QB 180, 200. 

® [1979] 3 CMLR 44, 47. See E Ellis (1980) 96 LQR 511. 

® Case C-213/89 [1990] 2 AC 85; [1991] 1 AC 603. See also N Gravells [1989] PL 568 and 
[1991] PL 180; and HWR Wade (1991) 107 LQR 1. 
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registration of fishing vessels should be disapplied, on the ground that they conflicted 
with the EEC Treaty and secondary Community law. Lord Bridge, delivering the 
unanimous judgment of the House of Lords before the Court of Justice had ruled on the 
substance of the case, said: ‘By virtue of section 2(4) of the [European Communities] Act 
Part II of the Act of 1988 is to be construed and take effect subject to directly enforceable 
Community rights and those rights are, by section 2(1) of the Act of 1972, to be 
“recognised and available in law . . This has precisely the same effect as if a section 
were incorporated in Part II of the Act of 1988 which in terms enacted that the pro- 
visions with respect to registration of British fishing vessels were to be without prejudice 
to the directly enforceable Community rights of nationals of any member state of the 
EEC. Thus it is common ground that, in so far as the applicants succeed before the 
European Court of Justice in obtaining a ruling in support of the Community rights 
which they claim, those rights will prevail over the restrictions imposed on registration of 
British fishing vessels by Part II of the Act of 1988.*^° 

When the case returned to the House of Lords after a preliminary ruling by 
the Court of Justice, Lord Bridge added: 

Some public comments on the decision of the European Court of Justice, affirming the 
jurisdiction of the courts of member states to override national legislation if necessary to 
enable interim relief to be granted in protection of rights under Community law, have 
suggested that this was a novel and dangerous invasion ... of the sovereignty of the 
United Kingdom Parliament. But such comments are based on a misconception. If the 
supremacy ... of Community law over the national law of member states was not always 
inherent in the EEC Treaty ... it was certainly well established in the jurisprudence of 
the European Court of Justice long before the United Kingdom joined the Community. 
Thus, whatever limitation of its sovereignty Parliament accepted when it enacted the 
European Communities Act 1972 was entirely voluntary. Under . . . the Act of 1972 it has 
always been clear that it was the duty of a United Kingdom court, when delivering final 
judgment, to override any rule of national law found to be in conflict with any directly 
enforceable rule of Community law . . , Thus ... to insist that, in the protection of rights 
under Community law, national courts must not be inhibited by rules of national law 
from granting interim relief in appropriate cases is no more than a logical recognition of 
[the] supremacy [of Community law].^^ 

Since the according of such supremacy in the face of a conflicting provision of 
UK law is a consequence of s 2 of the European Communities Act, that Act is in 
no way repealed in this type of case. Rather, it would appear to be applied. The 
process of implied repeal occurs where a later statute contradicts an earlier 
statute, but without explicitly providing that it is to take precedence over that 
earlier statute. However, in the situation where a UK statute conflicts with an 
earlier piece of Community law, there is no contradiction of the European 
Communities Act and so, therefore, there can logically be no implied repeal of 
that Act; on the contrary, s 2(4) comes into play to determine which piece of law 
is to have priority. Section 2(4) has thus now proved itself to be a highly 
effective and practical means of ensuring respect for the principle of supremacy 
of Community law in the United Kingdom. 


Case 188/89 [1990] 2 AC 85, 140. See also Foster v British Gas pic [1991] 2 AC 306. 
[1991] 1 AC 603, 658-9. 

See further AW Bradley [1988] PL 485. 
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il. Parliament, the executive and the Communities 

Parliament and Community policies 

Membership of the Communities not only affected the position of Parliament as 
the source of legislation, but also led to a considerable increase in the powers of 
the executive, since government ministers represent the United Kingdom at 
Council meetings. Many procedures in both Houses have been used to enable 
Parliament to scrutinise Community policy and legislative proposals before 
they are adopted, and to express a view on them.^^ Conventions are also 
evolving with respect to the accountability of the government to Parliament for 
Community policies and legislation. 

The government provides Parliament with information on Community 
activities. Thus all documents published by the Commission for submission to 
the Council or to the European Council are made available to the two Houses, 
together with what is known as an ‘Explanatory Memorandum’ prepared by 
the government and signed by a minister in relation to each document; this 
gives information about the document concerned, and about its legal, financial 
and policy implications. The government also makes monthly forecasts of the 
agenda for Council meetings. Ministerial statements are usually made in Parlia- 
ment after meetings of the Council and every six months the government 
publishes a white paper on developments within the Communities. Debates are 
held on specific Community proposals and also on general Community matters, 
and questions are frequently asked about Community affairs. However, there 
are some limitations on the information supplied to Parliament by the govern- 
ment; the government has sometimes been reluctant to provide information to 
Parliament on Commission proposals before they are published, although the 
proposals may have been the basis of widespread consultation.^'^ 

Commission proposals received by Parliament are examined by two com- 
mittees, established for the purpose in 1974. They are the House of Lords Select 
Committee on the European Communities and the House of Commons Select 
Committee on European Secondary Legislation. The committees report on the 
proposals to their respective Houses and may recommend that a proposal be 
debated. By virtue of a House of Commons resolution, in the absence of special 
reasons, no UK minister will consent to a proposal in the Council until such a 
debate has taken place. If the minister decides that there are special reasons for 
agreeing to the proposal in the Council before a debate, those reasons must be 
explained to the House ‘at the first opportunity thereafter’. The debates are 
taken on the floor of the House or, since the 1990—91 session in the Commons, 

See generally Erskme May, Parliamentary Practice, ch 32 and TStJ N Bates (1975-76) 1 EL 
Rev 22. The view has been expressed that the UK practises the most systematic scrutiny of 
Community legislation of all the member states: see K Newman (1991) European -Business 
LR 223. 

However, the government has agreed to inform Parliament of substantial amendments made 
to Commission proposals of UK interest after they have been submitted to the Council; HC 
Deb, 3 November 1975, cols 36-8, 106-7. 

HC Deb, 30 October 1980, cols 843-4. The select committee may also recommend a 
Community legislative proposal for debate but indicate that agreement to the proposal need 
not be withheld prior to the debate: ibid. For a government undertaking to the House of 
Lords in similar terms, see HL Deb, 9 December 1974, col 490. 
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in one of two specialist standing committees on European Community Docu- 
ments;^® in addition to those MPs who are nominated to such a committee, any 
MP may attend and address the committee but may not vote. 

The extent to which the government is responsible to Parliament for Com- 
munity policies and legislation is not always clearly defined. The Foreign Sec- 
retary has overall responsibility to Parliament for ensuring that the government 
complies with its undertakings to supply information on Community affairs, 
The government must in principle be accountable to Parliament where a Com- 
mission proposal has been adopted by the Council before there has been a 
parliamentary debate on the proposal, where such a debate was rec- 
ommended.^® However, whether the government is bound to comply with a 
parliamentary resolution on a Commission proposal is disputed. The govern- 
ment considers that such a resolution is merely indicative of opinion but not 
binding. Conversely, some MPs take the view that a resolution of the Commons 
should limit the government’s freedom of action on a Commission proposal; on 
this basis, failure to comply with the terms of the resolution would be a serious 
breach of ministerial responsibility. In fact a resolution critical of a Commission 
proposal imposes no formal restriction on executive action but, as one minister 
said, the government would ‘ignore the decision of the House at its peril’. 
Once Community legislation or a Community policy has been adopted by 
the Council, the government is responsible for informing Parliament of the 
Council’s decision. Ministers have generally been unwilling to indicate the 
positions adopted by member states during negotiations in the Council leading 
to a decision, and this unwillingness extends to the government’s negotiating 
position.^® 

The hesitant development of conventional rules relating to the responsibility 
of the government for its policy towards Community affairs may be attributed 
to several factors. The parliamentary procedures which have been established 
are directed to examining Community proposals rather than the policy of the 
government towards them. Furthermore, Commission proposals often have 
economic and foreign policy implications, so that formulating government 
policy towards them involves a number of departments. It may thus be difficult 
to make individual ministers responsible for such a policy, which therefore 
attracts a more diffuse collective responsibility. The enforcement of responsi- 
bility is more difficult because of the limited information available on Council 
negotiations. However, the government remains generally responsible to Parlia- 
ment for fulfilling its obligations to provide information on Community affairs 
and, in principle, for its actions on Community matters. 

Standing Committee A covers Agriculture and Fisheries, Transport and the Environment, 
whilst Standing Committee B covers other areas. See further T St JN Bates (1991) 12 Statute 
Law Review 109. 

HCDeb, 2May 1974,col524 (WA). 

See eg HC Deb, 27 February 1975, cols 847-8. Cf HC Deb, 3 July 1974, col 471. 

First Report, Select Committee on Procedure, HC 294 (1974-75). Minutes of Evidence, Q 
166 (Mr Short). 

However, the government declared itself willing to provide, ‘in particular cases’, ex post facto 
explanations of a failure to reserve its position on a proposal in the Council where there would 
normally have been a parliamentary debate on the proposal prior to its adoption: Select 
Committee on European Secondary Legislation, Minutes of Evidence, HC 87-1 (1974-75), 
pll. 
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Parliament and the implementation of Community legislation 

Some Community legislation requires implementation within member states. A 
statute may be used for this purpose, but s 2(2) of the European Communities 
Act 1972 also permits resort to Orders in Council and ministerial regulations to 
implement the Community obligations of the United Kingdom.^ 

Subordinate legislation made under s 2(2) may include ‘any such provision 
(of any such extent) as might be made by Act of Parliament’,^ which thus 
permits the use of subordinate legislation to amend primary legislation.^ How- 
ever, legislation under s 2(2) may not {a) impose or increase taxation, {b) have 
retrospective effect, {c) subdelegate the power to legislate except the power to 
make rules of procedure for any court or tribunal, or {d) create any new criminal 
offence punishable by more than two years’ imprisonment or, on summary 
conviction, by more than three months’ imprisonment or a fine of more than 
£1,000 or £200 per day.'^ A statutory instrument made under s 2(2) either 
requires approval in draft by each House, or is subject to annulment by either 
House the choice of procedure rests with the government. 

Delegated legislation implementing Community obligations, in common 
with other delegated legislation, is scrutinised by parliamentary committees.^ 
These committtees examine, and have reported adversely on, the drafting and 
procedural aspects of delegated legislation implementing Community obli- 
gations. However, although the committees consider whether such delegated 
legislation is intra vires the enabling Act, they do not normally examine the 
Community legislation which the delegated legislation purports to implement 
unless there is prima facie evidence that the Community legislation has not 
been satisfactorily implemented.^ 


III. United Kingdom courts and Community law 

It has been seen that the overall design and objectives of the Communities 
result in a close relationship between Community law and the legal systems of 
member states. Community law is developed by the Court of Justice of the 
Communities, both in cases brought before it directly and in preliminary rul- 
ings under art 177 of the EEC Treaty. However, one consequence of the doc- 
trine of direct effect is that the primary enforcers of Community law are the 
national courts, and it is important that they all apply it consistently. 

In the United Kingdom, issues of Community law have arisen frequently 
before courts and tribunals, from VAT tribunals and magistrates’ courts to the 


* See further Bradley, note 12 above. 

^ European Communities Act 1972, s 2(4). 

® See p 628 below. 

^ Sched 2, para 1(1); see also para 1 (2). 

^ Sched 2, para 2(1), (2) as amended, p 632 below. 

® Ch27. 

’ In 1983, the House of Lords, whilst reluctantly approving draft regulations to implement the 
UK’s obligations under the Equal Pay Directive (Directive 75/117, OJ 1975, L45/19), 
resolved that the regulations did not adequately meet the requirements of Community law: 
HL Deb, 5 December 1983, vol 445, col 890. 
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House of Lords. Initially, there were some judicial misunderstandings over the 
nature of Community law and mistakes in its application.^ This was perhaps 
because it was less easy for a state which joined the Communities in 1973 to 
adapt speedily to the complexities of Community law than for the original six 
member states, which were able to adapt more gradually as Community law 
itself developed. Moreover, Community law was developed by the original 
member states who shared a similar legal tradition, a tradition not shared to the 
same extent by English law. 

The courts of the United Kingdom have, on the whole, adopted a cautious 
approach to the use of art 177^ and they continue to make fewer such references 
than the courts of other comparable member states. This cautious approach is 
exemplified by the influential remarks of Lord Denning MR in HP Bulmer Ltd v J 
Bollinger SA}^ In the Court of Appeal, Lord Denning suggested ‘guidelines’^^ by 
which a court could determine whether a decision on a question of Community 
law was ‘necessary for it to give judgment’. As has been seen, this is an essential 
condition for making a reference under art 177 and a matter which the Court of 
Justice leaves largely to be determined by the national court. Lord Denning 
suggested that it would not be necessary to refer a question of Community law 
to the Court of Justice [a) where it would not be conclusive of the case,^^ {b) 
where the same question, or substantially the same question, had previously 
been decided by the Court of Justice, {c) where the court asked to refer the 
question considers ‘the point reasonably clear and free from doubt’, or {d) 
where the facts of the case had not been decided. Lord Denning also suggested 
that a court which has a discretion whether to seek a preliminary ruling should 
consider in exercising that discretion such matters as the wishes of the 


® Some courts and tribunals assumed that all provisions of the EEC Treaty were directly 
effective (eg Schorsch Meier GmbH v Hennin [1975] QB 416; but see also eg Shields v E Coomes 
(Holdings) Ltd [1979] 1 All ER 456) and some were uncertain about the direct effect of 
regulations, directives and decisions. SeeJW Bridge (1975-76) 1 EL Rev 13 and (1981) 19 
Journal of Common Market Studies 351 

® At the time of UK accession, some English judges emphasised that inferior courts and 
tribunals should make art 177 references sparingly; eg Lord Diplock (1972) Journal of 
Association of Law Teachers 3; Lord Hailsham, speech to magistrates, extract appended to 
Home Office Circular No 149/1973 (CS 18/1973). And see A Arnull (1990) 15 EL Rev 375. 
See the Synopsis of the work of the Court of Justice of the European Communities, Luxembourg, 1990. 

“ [1974] Ch 401; for comment seeJDB Mitchell (1974) 11 CML Rev 351; FG Jacobs (1974) 

90 LQR 486; E Freeman (1975) 28 CLP 187. 

Such ‘guidelines’ were not intended to be binding on the lower courts. Indeed, a rule of 
national law whereby a court is bound on points of law by the rulings of a superior court 
cannot deprive the inferior courts of their power to refer to the Court of Justice questions of 
interpretation of Community law involving such rulings: Firma Rheinmuhlen Dusseldorf v EVST 
Cases 166 and 146/73 [1974] 1 CMLR 523. 

Which may be difficult to decide. Cf Stephenson LJ [1974] Ch 401, at p 428—9; Van Duyn v 
Home Office [1974] 3 All ER 178, 186 (Pennycuick V-C), EMI Records v CBS United Kingdom Ltd 
[1975] 1 CMLR 285, 296 (Graham J); Re an Illness in France [1976] 1 CMLR 243, 248 (Mr JG 
Monroe). 

Except where the English court considers that the decision of the Court of Justice was wrong, 
or where it wishes to bring some new factors to the attention of that court. 

See now CILFIT Sri v Ministero della Sanita Case 283/81 [1983] 1 CMLR 472, and A Arnull 
(1989) 52 MLR 622. Also, p 142 above at note 18 for the doctrine of acte clair. 

See also R v Henn and Darby [1980] 2 All ER 166, 229; Church of Scientology of California v 
Commissioners of Customs and Excise [1981] 1 All ER 1035. 
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litigants, the expense and delay of seeking a ruling and the possibility of 
overloading the Court of Justice. 

The use of the art 177 procedure could be further inhibited by restrictive 
interpretation of the category of courts and tribunals ‘against whose decisions 
there is no judicial remedy under national law’. By art 177(3), where a question 
of Community law arises before such a court and it is a question on which a 
decision is necessary to enable it to give judgment, that court is obliged to refer 
the question to the Court of Justice. In the Bulmer case, Lord Denning con- 
sidered that within the English legal system art 177(3) would apply only to the 
House of Lords. However, art 177(3) would also apply to the Court of Appeal 
where it is declared by statute to be the final court of appeal.^® It may apply to 
cases before the Court of Appeal where leave to appeal to the House of Lords is 
refused^ and possibly to tribunals from whose decisions there is only a dis- 
cretionary judicial remedy.^ 

In practice, the attitude of UK courts towards art 177 is likely to depend, in 
the foreseeable future, on the degree of acceptance by the British government of 
further progress towards political union. Such closer union would clearly bring 
with it closer integration between the legal systems of the member states, but 
whether or not this will occur was in 1993 still not certain. 


See also English Speaking Union of the Commonwealth v Commissioners of Customs and Exase [1981] 1 
CMLR 581. 

On whether the latter possibility is an appropriate consideration, cf Van Duyn v Home Office, 
above, at 187 (Pennycuick V-C). 

HP Bulmer Ltd v J Bollinger SA, above, at 421; cf Stephenson LJ at 430. See also Meliangos v 
Frank (Textiles) Ltd [1976] AC 443, 465. 

Eg Foreign Compensation Act 1969, s 3(8). 

^ See Hagen v Fratelli D& G Moretti SNC [1980] 3 CMLR 253. 

^ See Jacobs and Durand, References to the European Court: Practice and Procedure, p 163; E Freeman 
(1975) 28 CLP 176, 184-6; Lasok and Bridge, op cit, 366-7; d Re a Holiday in Italy [1975] 1 
CMLR 184. Courts in other parts of the United Kingdom may fall within art 177(3), eg the 
High Court of Justiciary in Scotland. 




Part II 


The institutions of government 



Chapter 9 

Composition and meeting of Parliament 


In this and the next two chapters, we examine the composition and meeting of 
Parliament, the functions of the two Houses and their privileges. Although both 
the House of Lords and the House of Commons meet in the palace of Westmins- 
ter, they sit separately and are constituted on entirely different principles. The 
process of legislation is however a matter in which both Houses take part and 
the two-chamber structure is an integral part of the parliamentary system. 
Within Parliament the House of Commons is the dominant House. Under the 
Parliament Acts of 191 1 and 1949, the formal power of the Lords in legislation is 
limited to imposing a temporary veto upon public Bills, a power which may 
sometimes be an effective check upon party legislation. The role of the Lords as 
a revising chamber is more important, especially for securing amendments to 
Bills which have been subjected to closure in the Commons,^ and the House 
serves other constitutional purposes. 

The Queen is formally also part of Parliament. Thus she opens each session 
of Parliament, and the royal assent is necessary for primary legislation. These 
functions are generally performed on the advice of the government, but in very 
rare circumstances the Queen may have a personal discretion to exercise in 
relation to Parliament. 


A. House of Lords 

The most striking feature of the House of Lords is that its composition depends 
in no way upon methods of direct or indirect election or upon the principle of 
geographical representation. All members achieve their place either by the 
hereditary principle or on appointment by the Crown. The House consists of 
over 1,100 temporal, and 26 spiritual. Lords of Parliament. The temporal peers 
are: 

(a) Hereditary peers and peeresses in their own right of the United Kingdom, 


' ChlOA. 
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who include holders of titles created in the peerage of England before the Union 
with Scotland in 1707 and in the peerage of Great Britain from 1707 to 1801 
when the Union of Great Britain and Ireland took effect. In July 1992, there 
were 758 peers who sat by succession and 18 hereditary peers of the first 
creation.^ No hereditary peerages were created between 1964 and 1983, when 
the practice was revived by the Prime Minister, Mrs Thatcher. 

(b) Hereditary peers of Scotland created before the Union of 1707 and not also 
members of the peerage of the United Kingdom. 

(c) Not more than 1 1 Lords of Appeal in Ordinary appointed by the Crown on 
statutory authority to perform the judicial duties of the House and holding their 
seats for life. 

(d) Life peers: by the Life Peerages Act 1958 the Crown may confer a life 
peerage upon a man or woman without limitation as to the number of creations. 


Creation of hereditary peers 

Hereditary peerages may be created by the Queen on the advice of the Prime 
Minister; they are peerages of the United Kingdom and carry with them the 
right to a seat in the Lords. Between 1964 and 1983, all Prime Ministers 
pursued a policy of not advising the creation of hereditary peerages. Some of the 
oldest surviving hereditary peerages were created by the issue of a writ of 
summons to the House, followed by the taking of his seat by the recipient of the 
writ. In modern times, all peerages have been created by letters patent from the 
Sovereign.^ A peerage created by letters patent descends according to the 
limitation expressed in the letters patent, which is almost always to the heirs 
male of the body of the grantee, ie to and through the male line in direct lineal 
descent from the grantee. A peerage created by writ of summons descends to the 
heirs general of the grantee, ie to his heirs male or female, lineal or collateral. 
Thus in the absence of a special limitation in the letters patent, it is only a 
peerage created by writ of summons which ever devolves upon a female. Where 
there is only one female heir, she becomes a peeress in her own right. Where, 
however, there are two or more female descendants of equal degree, the elder is 
not preferred to the younger, and both or all inherit as co-parceners. In such 
cases a peerage falls into abeyance. Such an abeyance may, on the advice of the 
Committee for Privileges of the House of Lords, which decides claims to existing 
peerages, be terminated by the Crown in favour of one co-heir, or in process of 
time may become vested in one descendant of the last holder of the peerage."^ A 
dispute as to the right of a newly-created peer to sit is determined by the House 
itself, acting through the Committee for Privileges. 

A peerage cannot be alienated nor, apart from disclaimer for life under the 
Peerage Act 1963, be surrendered,^ nor has a peerage any connection with the 


^ In this chapter statistics are from Griffith and Ryle, Parliament (ch 12) or, as here, from 
standard works of reference. 

^ For an example, see [1964] 2 QB 257, 271. And see the Crown Office Rules Orders of 1927 
(SR and O No 425) and 1958 (SI No 1250). 

^ See HL (1926) 189 and HL Deb, 6 July 1927, col 222; 7 July 1927, col 285. Also HL (1985- 
86) 176 and HL Deb, 16 December 1986, col 105. 

^ Re Parliamentary Election for Bristol South East [1964] 2 QB 257 
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tenure of land. ^ It was decided in the Wensleydale Peerage case^ that the Grown, 
although able to create a life peerage, could not create such a peerage carrying 
with it the right to a seat in the House. The conferment of lifb peerages upon 
those appointed to judicial office in the House had therefore to be authorised by 
statute. 


Disqualification 

An alien may not receive a writ of summons to the House of Lords nor may a 
writ of summons be issued to a bankrupt peer or to a person under 2 1 years of 
age.^ It was decided in the case of Viscountess Rhondda^s Claim^ that the Sex 
Disqualification (Removal) Act 1919 did not enable a peeress in her own right 
to receive a writ of summons to Parliament. The Peerage Act 1963, s 6, now 
allows a peeress in her own right to take her seat. This change was not in fact of 
benefit to many women, since the great majority of hereditary peerages are 
restricted to male heirs. A peer who is a civil servant was formerly debarred by 
Treasury Minute from speaking or voting, but since 1973 such a peer is obliged 
only to exercise a general caution in entering any political controversy. 


Creation of peers to coerce the Lords 

The right of the Crown to create new peers without limit was in the past an 
important weapon to enable the Grown on the advice of the Prime Minister to 
compel the Lords to give way to the Commons in case of conflict. In 1712, 
Queen Anne appointed 12 new peers to secure a majority for the Tory adminis- 
tration. The Peerage Bill of 1719 attempted to limit the power of the Crown to 
create new peers, but the proposal was rejected. The passing of the Reform Bill 
in 1832 and the Parliament Bill in 1911 was procured by a statement that the 
King had consented to create peers in sufficient numbers to secure a majority 
for the government in the Lords. It seems improbable that this prerogative will 
again be invoked; the passing of the Parliament Act 1911 was thought at the 
time to reduce the likelihood of this.^^ 


The peers of Scotland and Ireland 

No new Scottish peerages have been created since the Union of 1707. The 
Peerage Act 1963, s4, admitted all surviving peers of Scotland to the Lords. 
Formerly when a new Parliament was summoned the Scottish peers elected 16 
of their number to represent them in the House. 

Irish peers have fared differently. The Act of Union with Ireland in 1800 
provided that the Irish peerage might be maintained to the number of 100. The 
last creation was in 1898. Formerly the peers of Ireland elected 28 of their 
number to represent Ireland in the House for life; the last surviving elected peer 


® Berkeley Peerage case (1861) 8 HLC 21. 

" (1856) 5 HLC 958. 

® HL Standing Order 2, which dates from 1685. 
® [1922] 2 AC 339. 

ChlOB. 
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died in 1961.^^ All holders of Irish peerages are now entitled to be elected to the 
Commons and to vote at parliamentary elections. 


The Lords of Appeal in Ordinary 

The 1 1 peers appointed by virtue of statute to perform the judicial functions of 
the House of Lords are styled Lords of Appeal in Ordinary. They have the right 
to sit and vote for life, notwithstanding resignation from their judicial appoint- 
ment. To be qualified for appointment, they must have held for two years high 
judicial office in the United Kingdom, or in England and Wales have had a 
right of audience in relation to all proceedings of the Supreme Court, in Scot- 
land have been an advocate (or a solicitor entitled to appear in the Court of 
Session) or in Northern Ireland have been a practising barrister, in each case 
for at least 15 years. 


Life peers 

The Life Peerages Act 1958 both strengthened the Lords and weakened the 
hereditary principle. The Act enabled the Queen, by letters patent, to confer a 
peerage for life with a seat in Parliament upon a man or woman. It did not 
restrict the power of the Crown to confer hereditary peerages although it made 
it unnecessary for new hereditary peerages to be created. The object was to 
enable the Labour party’s representation to be increased, and to bring in new 
members, particularly from outside the ranks of party politicians, without 
creating more hereditary titles. In July 1992, 321 peers and 61 peeresses 
appointed under the 1958 Act were in the House. 


The Lords Spiritual 

The Lords Spiritual are 26 bishops of the Church of England; they hold their 
seats in the Lords until they resign from their episcopal office. The Archbishops 
of Canterbury and York and the Bishops of London, Durham and Winchester 
have the right to a seat. The remaining 21 spiritual lords are the 21 other 
diocesan bishops having seniority of date of appointment. When such a bishop 
dies or resigns, his place in“The House is taken by the next senior diocesan 
bishop. Since 1847, whenever a new diocesan bishopric has been created, it has 
been enacted that the number of bishops sitting in Parliament should not be 
increased. 


Earl of Antnm'’s Petition [1967] 1 AG 691, deciding against any new election since Ireland had 
as a whole ceased to exist uhder the legislation of 1922 which created the Irish Free State 
(now the Republic of Ireland). And see Lord Dunboyne [1967] PL 314 and C E Lysaght 
(1967) 18NILQ277. 

Peerage Act 1963, s 5. 

Appellate Jurisdiction Act 1876, s 6, as amended by the Courts and Legal Services Act 1990, 
s 71, and Sched 10; and see ch 18 A. 

The Bishop of Sodor and Man is excepted and cannot take a seat. 

Ecclesiastical Commissioners Act 1847, s 2; Bishoprics Act 1878, s 5. 



Chapter 9: Composition and meeting of Parliament 161 


Disclaimer of titles 

The Peerage Act 1963 enables hereditary peers other than those of the first 
creation to disclaim their titles for life. The primary purpose of granting this 
right was to enable hereditary peers to sit in the Commons. This reform was the 
direct result of the action of Mr Tony Benn, then Viscount Stansgate by 
succession, in challenging the existing law which disqualified members of the 
Lords from standing for election to Parliament.^® Under the 1963 Act, dis- 
claimer is irrevocable and binds a wife, but the courtesy titles of children are not 
affected, nor has a disclaimer any effect on the succession of the heir. If a sitting 
member of the Commons succeeds to a title he has one month after the death of 
his predecessor in which to disclaim, or, if the death occurs during an election 
campaign, one month from the declaration of the poll in favour of a successful 
peer. Existing peers were given 12 months from the royal assent to the Act, 31 
July 1963, in which to exercise their power to disclaim; peers who succeed 
thereafter have 12 months from succession or their coming of age. These time 
limits are extended to cover any period when Parliament is not sitting or a peer 
is disabled by sickness from making his choice. After a disclaimer there can be 
no restoration of an hereditary peerage, but the Act does not prohibit a peer 
who has disclaimed from subsequently being created a life peer under the Life 
Peerages Act 1958, as has happened both to Lord Home and to Lord Hailsham. 
One unforeseen sequel of the Peerage Act 1963 was that during the 12 months 
allowed for disclaimer by peers who were already members of the House, the 
Conservative Prime Minister (Macmillan) resigned because of ill-health and it 
was possible for the 14th Earl of Home to disclaim his title upon being 
appointed Prime Minister. Such a move from the Lords to the Commons has 
not been possible since the expiry in 1964 of the transitional period for dis- 
claimer by existing peers. 


Attendance 

A summons to Parliament cannot be withheld from a peer who is entitled to it, 
and individual writs of summons are issued to both the temporal and spiritual 
lords for each new Parliament. In order to secure that only those peers inter- 
ested in the work of Parliament shall in practice attend, the House adopted in 
June 1958 a standing order (now SO 20) relating to leave of absence. This order 
emphasises the obligation on peers to attend sittings in accordance with the writ 
of summons, but enables a peer to apply for leave of absence at any time during 
a Parliament for the remainder of that Parliament. A peer who has been granted 
leave of absence is expected not to attend sittings of the House during the period 
of leave. In this way it is hoped to eliminate the influence of the so-called 
‘backwoodsman’. Provision is made for a peer who wishes to terminate his leave 
of absence to give a month’s notice. But the House has no power to prevent the 
attendance of a peer who, having received a writ of summons, does not observe 
the leave of absence rules. In July 1992, 97 peers were on leave of absence and 
84 peers did not receive a writ of summons. 


16 

17 


Note 5 above. 

See HL (1955-56) 7, 66-1, 67, paras 37-8. 
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Apart from the law lords, who receive a salary so long as they hold their 
judicial appointment, members of the House do not receive a salary as such. 
But since 1957, a daily attendance allowance has been paid and travel to the 
House is also paid for. Attending peers also receive allowances for overnight 
stays away from home, and secretarial and research assistance. In the session 
1987-88, 399 peers attended more than one-third of the daily sittings. The 
average daily attendance was 329, compared with 95 in 1955, 140 in 1963 and 
292 in 1979. 


B. House of Commons 

The taws which govern the composition of the House of Commons are of 
fundamental political importance, for they provide the structure of the electoral 
system that determines which political party has the right to govern the 
country. Under a written constitution, the basic rules for electing the Commons 
would probably be contained in the constitution and possibly given some degree 
of entrenchment. But in the United Kingdom, these rules are contained in Acts 
of Parliament which may be amended by ordinary process of legislation. 
Whereas the composition of the Lords may be altered without upsetting the 
balance of political power, any change in the legal composition of the Commons 
is likely to benefit one or other of the political parties: constitutional arguments 
about proposed changes can be thin veils for the political calculations upon 
which the position of the parties is based. There is today general agreement over 
many essential rules of the electoral system, for example, the secret ballot. 
Other aspects of the electoral system are not universally accepted, for example, 
the ‘first past the post’ system of counting the votes, the distribution of consti- 
tuencies, the financing of the parties and the use of broadcasting. Except for the 
controversy about proportional representation, these points of continuing con- 
troversy are less fundamental than the lengthy conflicts by which the unrepre- 
sentative House of Commons of the 18th century was transformed into the 
democratic assembly of today. 

The composition of the House of Commons will be discussed under the 
following headings: 

I. The franchise 

II. Distribution of constituencies 

III. The conduct of elections 

IV. Membership of the House of Commons 

V. Electoral systems 


L The franchise 

Before 1918, the right to vote was largely dependent upon the ownership or 
occupation of property. It was also affected by the ancient distinction between 
counties and boroughs. For more than five centuries after Simon de Montfort’s 
Parliament of 1265, the English people were represented in the Commons by 
two knights from every county and by two burgesses from every borough. 
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Before the Reform Act of 1832, the franchise was exercisable in the counties 
by those men who owned freehold land worth 40 shillings per year. In the 
boroughs, the franchise varied according to the charter of the borough and to 
local custom. In fact many seats in the House before 1832 were controlled by 
members of the landowning aristocracy who had sufficient influence by pur- 
chasing votes or other means to nominate the successful candidates. Acts for 
widening the franchise were passed in 1832, 1867, 1884, 1918, 1928, 1948 and 
1969 until today the total electorate is over 43 million. The details of the earlier 
Acts have passed into history. In 1918 a uniform franchise based on residence 
was established for county and borough constituencies.^^ Votes for women over 
30 were introduced in 1918 and in 1928 for women over 21. After 1918, various 
categories of persons had the right to vote more than once either by reason of 
occupying land for business purposes or because of the right of graduates to vote 
in separate constituencies representing the universities. These last elements of 
plural voting were abolished in 1948. 

The present franchise 

The law is now contained in Part I of the Representation of the People Act 1983, 
which consolidated earlier legislation and which has itself been amended, for 
example in 1985 when the right to vote was extended to certain British citizens 
resident outside the United Kingdom.^® By s 1 of the 1983 Act, the right to vote 
at parliamentary elections is exerciseable by all Commonwealth citizens (which 
in law includes all British citizens and British subjects) and citizens of the 
Republic of Ireland, who {a) are of full age ie who have attained the age of 18 
years by the date of the election); {b) are resident in a parliamentary constitu- 
ency on the qualifying date; {c) are not subject to any legal incapacity to vote; 
and {d) whose names are in the official register of electors. 

Although aliens are not entitled to vote, the right to vote extends to citizens of 
all Commonwealth countries, and also to citizens of the Republic of Ireland 
who are expressly entitled to vote by the 1983 Act. 

Except for certain categories of persons considered below, who may register 
to vote without satisfying the residence test, no person qualified by nationality 
may vote unless he or she is resident in a constituency on the qualifying date, 10 
October, which each year serves as the basis on which the electoral register is 
prepared. Before 1948, a qualifying period of residence was required but this 
requirement now applies only to elections for the Westminster Parliament in 
Northern Ireland constituencies, where the elector must have been resident in 
Northern Ireland (not necessarily in a particular constituency) during the 
period of three months ending on the qualifying date, 15 September. 

The meaning of residence for electoral purposes was considered in Fox v 
Stirk^^ where university students were held to be resident on 10 October in their 


See Butler, The Electoral System in Britain since 1918 and, for the law today, Rawlings, Law and the 
Electoral Process, 

Page 165 below. 

See British Nationality Act 1981, s 37; and ch 20 A. 

* [1970] 2 QB 463, discussed by S Maidment in [1971] PL 25. And see Hipperson v Newbury 

Registration Officer [1985] QB 1060 (Greenham Common women resident in peace camp for 
electoral purposes). 
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hall of residence and therefore entitled to register for those constituencies. 
Applying the dictionary definition of ‘reside’ as meaning ‘to dwell permanently 
or for a considerable time, to have one’s settled or usual abode, to live in or at a 
particular place’, the Court of Appeal held that the stay of the students at their 
university addresses displayed a considerable degree of permanence, A person’s 
residence at their home address is not affected by temporary absence from that 
address, whether because of holidays, business duties^ or other reasons. While a 
person may be held to be resident at more than one address, and may therefore 
be registered in more than one constituency, he may not vote more than once at 
the same parliamentary election.^ Ownership of a country cottage as a second 
home is not enough to make the owner resident there if on the facts his use of it 
is incidental to his main home.^ 

Special rules apply for determining the residence of mental patients, whose 
rights were widened in 1982.^ In brief, a person detained under statutory 
powers because of mental disorder cannot be treated as resident in the hospital 
where he or she is detained. A voluntary patient resident in a mental hospital 
may complete a declaration entitling him to be registered as resident at an 
address elsewhere, for example his home; in this case he may vote by post in the 
relevant constituency. 


The register of electors 

It is a condition precedent to exercising the vote that the elector should be 
placed on the register of electors. The register is prepared once a year by the 
registration officer of each constituency, who in England and Wales is 
appointed by the council of each district or London borough.® A new register 
comes into force on 16 February each year.^ The register is prepared after a 
house to house canvass or other inquiries have been made of all householders. It 
is first published in a provisional form on or before 28 November, to allow for 
claims and objections. 

A separate register which is compiled on information obtained from service 
declarations contains the names of members of the forces, serving at home or 
abroad, and of other Crown servants and British Council staff who are 
employed abroad together with the names of their spouses resident with them. 
The principle of registration is that a service voter is registered as if he were 
living at the address at which but for his service he would normally be resident.® 

Any Commonwealth citizen or Irish citizen may claim to be placed upon the 
register, and any registered elector may object to such claims. An appeal lies 
from the decision of a registration officer to the county court (in Scotland to the 
sheriff) and thence on a point of law to the Court of Appeal (in Scotland to the 


^ Representation of the People Act 1983, s 5(2) (a). 

^ 1983 Act, s 1(4) and s 61 (2) (a). 

^ Scott V Phillips 1974 SLT 32, following Ferris v Wallace 1936 SC 561: s 5(1) of the 1983 Act 
requires the courts to have regard to principles established by judicial decisions on the former 
requirement of a qualifying period of residence. 

^ 1983 Act, s 7. 

^ 1983 Act, s8(2)(a). 

^ 1983 Act, s 13. 

* 1983 Act, ss 14-17. 
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Electoral Registration Court of three judges). The decision of the county court 
may also be reviewed on jurisdictional grounds.^ Once placed upon the register, 
any person not suffering from a legal incapacity, such as infancy or insanity, is 
entitled to vote, the register being conclusive on such questions as whether a 
person was resident at the address shown on the qualifying date. But while a 
person registered cannot be excluded from voting he may incur penalties if he 
records a vote while subject to a legal incapacity. Additions or alterations to 
the register may be ordered by the High Court^ ^ and may also be made by the 
registration officer. Since 1985, the right to register and vote in a particular 
constituency as overseas voters has been given to British citizens who were 
formerly resident in the constituency and who may continue to be eligible to 
vote, initially for a period of only five years but now for 20 years. 

Disqualification for the franchise 

The franchise may not be exercised by: 

[a) aliens; 

{b) persons who have not attained the age of 18 by the date of the poll;^"^ 

(c) those who, for reasons such as mental illness, subnormality, drunkenness, 
and infirmity, lack the capacity at the moment of voting to understand what 
they are about to do. It is for the presiding officer at the poll to take the decision 
of refusing to allow such persons to vote; 

[d) peers and peeresses in the own right (but Irish peers may vote);*^ 

{e) convicted persons during the time that they are detained in a penal insti- 
tution in pursuance of a sentence;^® 

(/) persons convicted of corrupt or illegal practices at elections, the period and 
geographical extent of disqualification depending on the offence. 

Voting procedure 

Responsibility for the official conduct of the election in each constituency rests 
upon the returning officer, who in England and Wales in the case of a county 
constituency wholly contained within the area of a county council is the sheriff, 
and in the case of a borough constituency wholly contained within a local 
government district is the chairman of the district council. Most functions of 
the returning officer are however discharged by the registration officer or by a 
deputy appointed by him. Certain matters, for example the declaration of the 
poll, may be reserved to the returning officer. The official costs of an election, as 
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distinct from the expenses of the candidates, are paid out of public funds in 
accordance with a scale prescribed by the Treasury. 

Normally voting takes place in person at the polling station assigned to the 
area in which the elector is resident. Certain exceptions exist. Thus service 
voters may vote by proxy or by post. The right to vote by post may be claimed 
by an elector unable to vote in person on a number of grounds (for example, the 
general nature of his or her occupation, service or employment; employment on 
election duties; physical incapacity; no longer residing at an address in the same 
constituency). Those electors who satisfy the returning officer that they cannot 
reasonably be expected to vote in person may be granted a postal vote indefi- 
nitely or for a particular election, and overseas electors may also vote by post.^^ 

The nomination of candidates, the form of the ballot paper, the secrecy of the 
ballot and the counting of votes are governed in detail by the Representation of 
the People Acts. It is only since 1969 that the ballot paper may include words 
describing the political affiliation of the candidates. The first proposal to Parlia- 
ment was that a register of political descriptions should be created and main- 
tained by the Registrar of Friendly Societies. This would have required political 
parties to register for electoral purposes. But the difficulties inherent in that 
proposal^^ led to a simpler solution being adopted by which each candidate may 
state his or her description in up to six words, which may include a statement of 
political allegiance.^ 

In the past, office-holders who conducted elections did not always exercise 
their functions impartially. In the great case of Ashby v White ^ the Mayor of 
Aylesbury as returning officer wrongfully refused to allow Ashby to vote and 
Ashby sued him for damages. The House of Lords upheld the view of Chief 
Justice Holt (dissenting in the Queen’s Bench) that the remedy of damages 
should be given. In Holt’s words, ‘To allow this action will make public officers 
more careful to observe the constitution of cities and boroughs, and not to be so 
partial as they commonly are in all elections . . . ’^ Today, officials concerned 
with the conduct of elections are required to carry out their duties impartially 
and are subject to criminal penalties if they do not, but they cannot now be sued 
for damages if breach of official duty is alleged.^ 


11. Distribution of constituencies 

Before 1832, the unreformed House of Commons was composed on the general 
principle that every county and borough in England and Wales was entitled to 
be represented by two members. A similar principle applied to Scottish rep- 
resentation at Westminster, subject to the limit of numbers imposed in the 
Treaty of Union, which led to the grouping of certain shires and royal burghs 
for this purpose. Representation thus depended on the status of the unit of local 
government and bore no regard to population. Before 1832 counties such as 


1983 Act, s 19(1), amended by the Representation of the People Acts 1989 and 1990. 
Cf A P Herbert, Uncommon Lm.w, ch 10 (‘Which is the Liberal Party?’). 
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Cornwall, which contained many tiny boroughs, were grossly over-represented 
by comparison with areas of rapidly growing industrial population. From the 
Reform Act 1832 onwards, successive measures of redistributing constituencies 
to remove glaring differences were undertaken, usually at the same time as 
reforms in the franchise were made.^ Only in this century has there come to be 
general acceptance of the principle of broad mathematical equality in the size of 
constituencies,^ and only since 1945 has there been permanent machinery to 
enable boundaries to be adjusted from time to time to take account of shifting 
population and to avoid excessive disparities developing between constituen- 
cies. The legislation has sought to establish impartial machinery, but in practice 
the system has not operated without controversy. The system does not try to 
achieve strict arithmetical equality between constituencies, but lays emphasis 
also on the territorial aspect of representation, on the link between elected 
member and his constituency and on the desirability of parliamentary bound- 
aries not clashing with local government boundaries. The degree of discretion 
built into the system of electoral apportionment makes it particularly necessary 
to ensure that the machinery is impartial and charges of gerrymandering are 
avoided. 


Machinery for determining constituency boundaries 

By the Parliamentary Constituencies Act 1986, which consolidated the former 
House of Commons (Redistribution of Seats) Acts 1949 and 1958, there are four 
permanent boundary commissions, for England, Wales, Scotland and Northern 
Ireland. The Speaker is the chairman of each commission, but in practice does 
not sit, and a judge from the appropriate High Court (in Scotland, from the 
Court of Session) is appointed deputy chairman of each commission. Each 
commission includes two other members, those for England being appointed by 
the Home Secretary and the Secretary of State for the Environment. Each 
commission has two official assessors, those for England being the Registrar 
General and the Director General of Ordnance Survey. Each commission must 
undertake a general review of constituencies in that part of the United Kingdom 
assigned to it, at intervals of not less than ten or more than 15 years (reduced in 
1992 to an interval of from eight to 12 years);® changes in particular constituen- 
cies may be proposed from time to time when necessary. Notice must be given 
to the constituencies affected by any provisional recommendations. If objections 
are received from an interested local authority or from a body of at least 100 
electors, a local inquiry must be held into the recommendations. Having 
received a report on the inquiries, a commission must submit its report to the 
Secretary of State. The 1986 Act, by s 3(5), imposes a duty on the Secretary of 
State, ‘as soon as may be after a Boundary Commission have submitted a 
report’, to lay the report before Parliament together with a draft Order m 
Council for giving effect, with or without modifications, to the recommen- 


^ Butler, The Electoral System in Britain since 1918, app II. 
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dations in the report (reasons must be given to Parliament for any modifi- 
cations). The draft Order must be approved by resolution of each House before 
the final Order can be made by the Queen in Council. The validity of any Order 
in Council which purports to be made under the 1986 Act and recites that 
approval was given by each House is not to be called into question in any legal 
proceedings.^ 


Rules for redistribution of seats 

The 1986 Act contains the rules which the commissions must observe in redis> 
tributing seats. Scotland must be represented by not less than 71 seats, Wales 
by not less than 35, Northern Ireland by from 16 to 18 seats, and Great Britain 
by ‘not substantially greater or less than 613’.® These rules are not easy to 
apply, particularly in the case of England, but their effect is that Scotland and 
Wales on a population basis are represented more generously than England. 
Thus in 1991 the average electorate in English constituencies was 69,279, 
compared with 58,086 in Wales and 54,369 in Scotland. Northern Ireland was 
formerly represented at Westminster by only 12 members, since until 1973 it 
had its own Parliament for devolved matters; but with direct rule continuing, 
increased representation was granted in 1979. 

The legislation provides for the calculation of a separate electoral quota for 
each of the four countries (namely, the total electorate in each country divided 
by the number of constituencies existing when each commission starts on its 
general review) . Each commission must secure that the electorate of a constitu- 
ency shall be as near the relevant electoral quota as is practicable, having 
regard to certain other rules, for example, that parliamentary constituencies 
shall as far as practicable not cross certain local government boundaries. Strict 
application of these principles may be departed from if special geographical 
considerations make it desirable; and account must be taken of inconveniences 
that may follow the alteration of constituencies and of local ties that might be 
broken by alteration. The commissions thus have a broad discretion to decide 
how much priority should be given to achieving arithmetical equality between 
constituencies.^ 


Boundary review in practice 

General reviews were completed by the four commissions in 1954, 1969 and 
1982. In 1954, the review resulted inter alia in the abolition of six constituencies 
and the creation of 1 1 new ones, all in England, to bring the membership of the 
House up to 630. As well as other difficulties experienced by the English 
commission,^® the method of calculating the electoral quota for England under 
the 1949 Act resulted in the draft Orders in Council being challenged in the 
courts. 


" 1986 Act, s 4(7). 

« 1986 Act, Sched 2. 
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In Harper v Home Secretary, two electors in Manchester sought an injunction to restrain the 
Home Secretary from submitting the draft Order in Council, already approved by both 
Houses of Parliament, to the Queen in Council. The injunction was granted by Rox- 
burgh J but was discharged by the Court of Appeal, which held that the English 
commission had not departed from the statutory rules which vested a wide discretion in 
them. Tn so far as the matter was not within the discretion of the commission, it was 
certainly to be a matter for Parliament to determine’, said Evershed MR, who reserved 
his position on the power of the court where the commission had made recommendations 
which were manifestly in complete disregard of the Act.* ^ 

In 1954, the government gave effect without modification to the recommen- 
dations of the four commissions. But events took a different turn in 1969 when 
the next general review was completed. The commission for England proposed 
major changes to 271 constituencies and five new constituencies for England. 

At the time the commissions submitted their reports, a radical reorganisation 
of local government in England (outside Greater London) and in Wales was in 
train and the Labour government decided that revision of parliamentary 
boundaries should wait until local government had been reorganised. The 
government therefore delayed laying the commissions’ reports in Parliament 
and instead introduced a Bill which gave effect only to the changes affecting 
Greater London, and a few abnormally large constituencies elsewhere. The 
government thus sought by legislation to depart from its obligations under the 
Acts of 1949 and 1958, The Bill passed the Commons against severe criticism 
but was drastically amended by the Lords and was abandoned by the govern- 
ment when that House in October 1969 refused to give way to the Commons. 
An elector for the borough of Enfield then sought an order of mandamus from 
the High Court requiring the Home Secretary to perform his statutory duty of 
laying before Parliament the commission reports together with draft Orders in 
Council. Thereupon the Home Secretary laid before Parliament the reports 
and the draft Orders in Council, but invited the Commons to reject them, using 
the government majority for this purpose. 

By this tangled course of events, the Labour government succeeded in post- 
poning the much-needed adjustments of constituency boundaries until after the 
1970 general election, following which the new Conservative government 
promptly secured parliamentary approval to the changes recommended in 
1969. Some MPs complained that Parliament had fettered its hands by setting 
up the boundary commissions and argued that Parliament must retain the right 
to make the final decisions. But the Conservative Home Secretary considered it 
‘enormously important’ that Parliament should comply with the impartial rec- 
ommendations of the four commissions.'^ In 1983, the general review again led 
to extensive changes in constituencies, with seats in Great Britain being 
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increased by ten, and the total in the House rising to 650.^^ The Labour party 
leader challenged the English changes in the High Court, but with no success. 

The boundary commission procedure, which derives from Act of Parliament, 
is certainly liable to be set aside by a later Act and this may tempt a government 
to seek to do this if it should think that this will benefit its own electoral 
interests. But, as the late Aneurin Bevan said, T can think of nothing that could 
undermine the authority of Parliament more than that people outside should 
feel that the constitutional mechanism by which the House of Commons is 
elected has been framed so as to favour one party in the State’. In the United 
States, the Supreme Court has acted to protect the value of the individual 
elector’s vote in state elections, holding that the voter has a plain, direct and 
adequate interest in maintaining the effectiveness of his vote which falls within 
the ‘equal protection of the laws’ guaranteed in the US constitution.^^ In 
Britain the process of boundary reviews is more likely to be blocked in Parlia- 
ment than to be set aside by the courts. 

In a review of the system of boundary reviews, the Home Affairs Committee 
of the Commons recommended that a means should be found to check the 
tendency for every general review to lead to the creation of extra English 
constituencies, but this proposal has not been adopted.^® 


III. The conduct of elections 

The Representation of the People Act 1983 also regulates the behaviour of 
candidates and their supporters. The object of Part II of the Act is to eliminate 
corrupt and illegal practices and other means by which one candidate could 
obtain an unfair advantage over another. The context within which the election 
is controlled is an individual candidate’s campaign within the constituency. 
Every candidate must appoint an election agent, but a candidate may appoint 
himself to act in that capacity. The most important control is a ban on 
expenditure being incurred with a view to promoting the election of a candidate 
on account of holding public meetings or issuing advertisements or circulars, or 
otherwise presenting the candidate or his views to the electorate, except with 
the authority of the candidate or the agent.^° It is a corrupt practice to incur 
expenditure in breach of this ban. A maximum limit is imposed on the expendi- 
ture which may be incurred in respect of the conduct or management of the 
election on behalf of a candidate^ and it is an illegal practice for a candidate or 
agent knowingly to exceed the limit. Certain forms of expenditure are pro- 
hibited, for example, payment to an elector for the display of posters unless 
payment is made in the ordinary course of the elector’s business as an advertis- 


See the commission reports for Scotland, England and Wales, respectively Gmnd 8794, 8797 
and 8798 (1983). 

Note 9, p 168 above. 

HC Deb, 15 December 1954, col 1872. 

Baker v Carr 369 US 186 (1962); Reynolds v Sims 377 US 533 (1964). 

See HC 97-1 (1986-87) and H F Rawlings [1987] PL 324. 

1983 Act, s 67(2). 

1983 Act, s 75(1): see Gneve v Douglas-Home 1965 SC 315 (below). 

* 1983 Act, s 76 as varied subsequently by order of the Home Secretary. 



Chapter 9: Composition and meeting of Parliament 171 

ing agent; and payment to canvassers.^ Corrupt practices include bribery, 
treating and undue influence, which includes the making of threats and 
attempts to intimidate an elector.^ 

The rules on election expenses are strictly enforced, and inadvertent depar- 
tures from the rules require to be formally excused by the courts, but the scope 
of the rules is limited. While they secure equality in many respects between 
candidates in their constituency campaigns, the rules are not designed to deal 
with the national expenditure of the parties before or during a general election, 
nor with national political advertising in the press. 

In i? z; Tronoh Mines just before a general election, the defendant company advertised 
in The Times urging the nation to save Britain from the perils of socialism. Both the 
company and the publishers of The Times were charged with unlawfully incurring 
expenses -in the Westminster constituency in breach of s 63 of the 1949 Act (now s 75 of 
the 1983 Act). McNair J held that the section aimed at expenditure on advertisements 
which sought to promote the cause of a candidate at a particular election, and not at 
those which supported the interest of one party generally in all constituencies, ‘even 
though that general political propaganda does incidentally assist a particular candidate 
amongst others’.^ 

The broad effect of this decision is that Part II of the 1983 Act does not control 
expenditure on advertising in the national press during a general election. The 
1983 election was the first at which the Labour and Conservative parties 
incurred such expenditure on a large scale, the Conservative party having 
greater resources for this purpose. It is anomalous that national advertising 
escapes control while local expenditure is subject to strict limits. The problem of 
election material which is aimed against, rather than for, a candidate was 
reconsidered in 1976. 

In DPP V Luft, in three constituencies an anti-fascist group had distributed pamphlets 
urging voters not to vote for the National Front candidate, there being at least three 
other candidates in each constituency. Members of the group were prosecuted under 
what is now s 75 of the 1983 Act for incurring expenditure with a view to promoting the 
election of a candidate without authority from an election agent. The House of Lords 
held that the offence had been committed, since it was sufficient for the prosecution to 
establish an intention on the part of the accused to prevent the election of a candidate, and 
not necessary to prove an intention to promote the election of one particular candidate: a 
dictum to the contrary by McNair J in the Tronoh Mines case was disapproved.^ 


Broadcasting and elections 

Political broadcasting at election times has also given rise to difficulties. It is an 
illegal practice for any person to procure the use of transmitting stations outside 
the United Kingdom with intent to influence voters at an election.’ The Inde- 
pendent Television Commission is under a statutory duty to secure that news 


^ 1983 Act, ss 109 and 111. 
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* 1983 Act, s 167. 
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programmes are accurate and impartial and that due impartiality is preserved 
in political programmes.^ Political advertising is banned on ITV and on local 
radio stations.^ 

Since 1945, time has been regularly provided both on radio and television for 
party political broadcasts. The allocation of time is made by agreement between 
the BBC, the ITC and the major parties acting through the committee on party 
political broadcasting; at general elections a special allocation of time is made. 
There is no statutory control of these allocations. Thus the Scottish National 
Party has complained about the arrangements without success, both in the 
Court of Session and to the Parliamentary Commissioner for Administration. 
But once agreement on the broadcasts has been reached, the broadcasting 
authorities may be under a contractual liability to transmit the programme at 
the agreed time.^^ Do the costs of such broadcasts rank as election expenses? 

In Grieve v Douglas-Home, an unsuccessful Communist candidate petitioned against the 
election of the Conservative leader, Sir Alec Douglas-Home, at the general election in 
1964, on the ground that the expenses of the party broadcasts in which he had appeared 
fell within the then s 63 of the 1949 Act. The Election Court held that no election offence 
had been committed since the dominant motive of the broadcasting authorities had been 
the intention to transmit information of public importance and not to procure Douglas- 
Home’s election. The court considered it inevitable that an allocation of times for party 
broadcasts must exclude some of the minor parties. 

Section 75 of the 1983 Act now makes it clear that the broadcasting authori- 
ties, like the press, are free to incur expenditure in disseminating matter relating 
to the election, other than advertisements.^^ Moreover, in 1969, the broadcast- 
ing of items about particular constituencies was also brought under control: in 
brief, if a candidate takes part in an item about a constituency election, the item 
may not be broadcast without his consent; and it is an offence for a candidate to 
take part in such an item for the purpose of promoting his own election unless 
the broadcast has the consent of every other candidate for the constituency.^'^ 
To ‘take part’ in a constituency item means to participate actively, for example 
in an interview or discussion; a candidate may not prevent the BBC from 
filming him while campaigning in the streets. The duty of the former Indepen- 
dent Broadcasting Authority to maintain a proper balance in its programmes 
was enforced by the Court of Session in 1979, when the IBA was barred before 
the devolution referendum in Scotland from transmitting a series of party 
political broadcasts, three in favour of devolution and one against. 


® Broadcasting Act 1990, s 6(l)(b) and (c) and cffor radio, s 90(l)(b). The BBC, which exists 
under royal charter, seeks to maintain due impartiality although it is not subject to statutory 
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*2 1965 SC 315. 
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In 1968 the Speaker’s Conference on electoral law recommended that there 
should be a ban on broadcasting or publishing opinion polls and betting odds 
relating to an election within 72 hours before the holding of the poll, but this 
recommendation was not accepted.^’ 


Funds of the political parties 

While electoral law seeks to achieve equality between candidates in respect of 
constituency-based expenditure during the election campaign, the law does 
nothing to secure equality between national political expenditure nor to control 
constituency expenditure outside the election campaign. Political funds are not 
ranked as charitable and do not therefore receive the fiscal benefits which are 
enjoyed by charitable bodies.^® Many but not all trade unions exercise their 
right to maintain political funds which are used to support the Labour party 
and other political activities, but individual members may ‘contract out’ of 
subscribing to the political fund. A member’s complaint that the political fund 
rules have been broken may be heard by an impartial official, the Certification 
Officer.^^ 

For tax purposes, a company may deduct certain political contributions from 
its assessable profits^^ but companies must disclose details of their contributions 
for political purposes in excess of £200, including direct payments to political 
parties and indirect support of political activities.^ Individual shareholders and 
company employees may not ‘contract out’ of such contributions. 

In 1975, when the parties were in financial difficulties caused by two general 
elections in 1974 and the effects of inflation, the government appointed the 
Houghton committee to consider whether support should be given to the parties 
out of public funds, as happens in Germany, Finland and Sweden. A majority of 
the committee recommended the introduction of a system of state aid for politi- 
cal parties, to take the form of annual Exchequer grants to the central organis- 
ations of the parties, the amounts to depend on the extent of each party’s 
support at the previous general election, and, at local level, a limited reimburse- 
ment of the election expenses of candidates. The scheme was then estimated to 
cost about £2 Vi million a year. Four members of the committee dissented, on 
the ground that direct state aid would breach the established British practice 
that organisation for political ends is a strictly voluntary activity.^ This differ- 
ence of opinion represented a division of views between the parties, and the 
recommended scheme has not been adopted. A non-governmental commission 
inquired into the financing of the parties in 1981: it concluded that the public 
interest justified support for the parties from public funds, in the form of 
matching payments being made to the headquarters of a party for every individ- 
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ual contribution of £2 made to a constituency party. This proposal opened up 
the issue of closer legal regulation of parties, and it has not been adopted.^ 
Public funds are now used to assist opposition parties with their work in 
Parliament, since it is recognised that ministers enjoy an immense advantage at 
Westminster through being able to call on the resources of the civil service. 
After the 1987 general election, annual payments (known as ‘Short money’) 
were made to opposition parties at the rate of £2,550 for every seat won at the 
election, plus £5.10 for every 200 votes then cast for the party. The payments 
must be spent exclusively on the parliamentary expenses of each party."^ 


Disputed elections 

If elections are to be conducted according to law there must be effective machin- 
ery for investigating alleged breaches of the law and for imposing appropriate 
sanctions. Since the House of Commons has a direct interest in its own compo- 
sition, it formerly claimed as a matter of privilege^ to determine questions of 
disputed elections. The Commons exercised the right to determine such 
questions from 1604 to 1868; and objected, not always with success, to breaches 
of election law being raised in the ordinary courts.^ From 1672, election disputes 
were decided by the whole House but the growth of party government resulted 
in disputes being settled by purely party voting. In 1868, Parliament entrusted 
the duty of deciding disputed elections to the courts. 

The procedure is now regulated by the Representation of the People Act 
1983, Part III. Within 21 days of the official return of the result of an election, 
an election petition complaining of an undue election may be presented by a 
registered elector for the constituency in question, by an unsuccessful candidate 
or by any person claiming to have been validly nominated as a candidate. The 
petition may raise a wide variety of issues, including the improper conduct of 
the election by officials,^ the legal qualification of the successful candidate to be 
a member of the Commons,® and the commission of election offences such as 
unauthorised election expenditure.^ The petition is heard by an Election Court 
consisting of two judges of the Queen’s Bench Division in England or of the 
Court of Session in Scotland. The Election Court has a wide range of powers, 
including the power to order a recount or a scrutiny of the votes. The court 
determines whether the person whose election is complained of was duly elected 
and whether any corrupt or illegal practices at the election were proved. If the 
court finds the candidate to have been disqualified from membership of the 
House, the court may, if satisfied that the cause of the disqualification was 
known to the electorate, deem the votes cast for him to be void and declare the 
runner-up to have been elected. If the election has not been conducted sub- 
stantially in accordance with the law, or if there have been irregularities which 
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^ HC Deb, 24 May 1988, col 104 (WA); 21 June 1988, col 1075. 
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have affected the result, the court must declare the election void and require a 
fresh election to be held.^^ The decision of the court is notified to the Speaker 
and is entered upon the journals of the House of Commons. The House must 
then give the necessary directions for confirming or altering the return or for 
issuing a writ for a new election, as the case may be. In recent years there have 
been very few petitions in respect of parliamentary elections. The last instance 
of a successful candidate being unseated for election practices arose after the 
general election in December 1923.^^ Election petitions are more frequent in 
respect of local elections, where the procedure for challenging an irregular 
election is broadly the same.^"*^ 


IV. Membership of the House of Commons 

The following are the main categories of persons who are disqualified from 
sitting and voting in the House of Commons. 

{a) Both by common law and by statute, aliens are disqualified; citizens of 
Commonwealth countries and the Republic of Ireland are not disqualified.^® 

(b) Persons under 21.^^ 

(c) Mental patients. Under the Mental Health Act 1983, s 141, when a 
member is ordered to be detained on grounds of mental illness, the detention 
must be reported to the Speaker. The Speaker obtains a medical report from 
two medical specialists, followed by a second report after six months. If the 
member is still detained and suffering from mental illness, his seat is vacated. 

(d) Peers and peeresses in their own right, other than those who have dis- 
claimed under the Peerage Act 1963; peers of Ireland are eligible. 

{e) Clergy who have been episcopally ordained (in the Church of England and 
Church of Ireland), ministers of the Church of Scotland,^® and priests of the 
Roman Catholic Church. 

(/) Bankrupts, Under the Insolvency Act 1986, s427, a debtor who is 
adjudged bankrupt is disqualified from election to the Commons (and also from 
sitting in the House or on a committee). Where a sitting member is adjudged 
bankrupt, his seat becomes vacant when six months have elapsed without the 
judgment being annulled. 

{g) Persons guilty of corrupt or illegal practices, under the Representation of 
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the People Act 1983. Various forms of disqualification exist; depending on the 
offence the period may last from five to ten years, and the disqualification may 
be universal or limited to a particular constituency.^^ 

(h) Under the Forfeiture Act 1870, a person convicted of treason is disqualified 
from membership until expiry of the sentence or receipt of a pardon. The effect 
of the Criminal Law Act 1967 was that other criminal convictions, even where a 
substantial prison sentence was imposed, did not disqualify from the House, 
Thus prisoners convicted of terrorist offences in Northern Ireland could be 
nominated and elected to the Commons, though they were unable to attend at 
Westminster.^ Since 1981, a person convicted of an offence and sentenced to 
prison for more than a year by a court in the United Kingdom or elsewhere is, 
while he is detained in the British Isles or in the Republic of Ireland or is 
unlawfully at large, disqualified from being nominated and from being a 
member. If he is already a member his seat is vacated.^ It is within the disciplin- 
ary powers of the House to expel a member, but expulsion does not prevent him 
from being re-elected.^ 

Formerly a person who held contracts with the Crown for the public service 
was disqualified from membership. But this disqualification was abolished in 
1957 along with the disqualification which formerly attached to the holding of a 
pension from the Crown. There continue to be rules and customs of the 
Commons regarding the declaration by members of their financial interests in 
matters under debate.^ 

Disqualification of office-holders 

Until 1957, the law governing the disqualification which arose from the holding 
of public offices was ‘archaic, confused and unsatisfactory’.^ That law had 
grown out of ancient conflicts between Crown and Commons. During the early 
17th century, the House secured recognition of the right to control its own 
composition. In particular, the House asserted the principle that a member 
could not continue to serve when appointed by the Crown to a position the 
duties of which entailed prolonged absence from Westminster. After 1660, the 
House feared that the Crown would exercise excessive influence over it by 
the use of patronage, and sought to avert a situation in which members held 
positions of profit at pleasure of the Crown. This fear led in 1700 to a provision 
in the Act of Settlement to the effect that no-one who held an office or place of 
profit under the Crown should be capable of serving as a member of the House. 
This provision, which would have excluded ministers from the Commons, was 
repealed before it took effect. In its place, the Succession to the Crown Act 1707 
enabled certain ministers to retain their seats in the House, subject to re- 
election after appointment, but excluded those who held office of a non-political 
character, for example in what today would be regarded as the civil service. But 


2^^ 1983 Act, ss 159, 160, 173, 174. 

' See GJ Zellick [1977] PL 29. 

^ Representation of the People Act 1981; and see C P Walker [1982] PL 389. 
^ Page 232 below. 

^ ChllB. 

^ HC 120 (1940-41) and HC 349 (1955-56). 



Chapter 9: Composition and meeting of Parliament 177 


much legislation was necessary to establish the distinction between ministerial, 
or political, office-holders, who were eligible for membership, and non-political 
office-holders, who were excluded. Moreover, it was necessary to restrict the 
number appointed to ministerial office from the Commons, to avoid a situation 
in which the executive (now in the form of the Prime Minister) exercised 
excessive control by patronage over the House. 

The House of Commons Disqualification Act 1957 (re-enacted in 1975) 
replaced disqualification for holding ‘an office or place of profit under the 
Crown’ by disqualification attached to the holding of specified offices. There are 
three broad reasons for disqualification: (1) the physical impossibility for 
certain office-holders of attendance at Westminster, (2) the risk of patronage 
and (3) the conflict of constitutional duties. Under s 1 of the 1975 Act, the 
disqualifying offices fall into six categories. 

{a) A great variety of judicial offices, listed in Sched 1 of the Act, including 
judges in the High Court and the Court of Session, circuit judges in England 
and Wales, sheriffs in Scotland, resident magistrates in Northern Ireland and 
stipendiary magistrates. The principle is that no person may hold full-time 
judicial office and be a practising politician. Lay magistrates are not affected. 

{b) Employment in the civil service of the Crown, whether in an established or 
temporary capacity, whole-time or part-time. The disqualification extends to 
members of the civil service of Northern Ireland and the diplomatic service. 
Civil servants who wish to stand for election to Parliament or to the European 
Parliament are required by civil service rules to resign before becoming candi- 
dates.^ 

(r) Membership of the regular armed forces of the Crown. Members of the 
reserved and auxiliary forces are not disqualified if recalled for active service. 
Members of the armed forces, like civil servants, must resign before becoming 
candidates for election to Parliament and they may apply for release to contest 
an election. A spate of such applications in 1 962 led to the appointment of an 
advisory committee of seven members to examine the credentials of applicants 
and to test the sincerity of their desire to enter Parliament.^ 

{d) Membership of any police force maintained by a police authority. 

{e) Membership of the legislature of any country or territory outside the 
Commonwealth. Except in the case of the Republic of Ireland, it is likely that 
members of such a legislature would be debarred by their status as aliens from 
membership of the Commons. 

[f) A great variety of disqualifying offices arising from chairmanship or 
membership of commissions, boards, administrative tribunals, public authori- 
ties *and undertakings; in a few cases the disqualification attaches only to par- 
ticular constituencies (Sched 1, Parts 2—4). As these offices cover such a wide 
range, each office is specified by name. Provision is made for amendment of the 
Schedule by Order in Council made following a resolution approved by the 
House of Commons. This power obviates the need for amendment by statute as 
and when new offices are created (s5). The Queen’s Printer is authorised to 
print copies of the 1975 Act as it is amended by subsequent Orders in Council. 

® Servants of the Crown (Parliamentary, European Assembly and Northern Ireland Assembly) 
Order 1987; and ch 13 D. 
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For one purpose alone acceptance of an office of profit continues to disqual- 
ify. From early times a member of the House has in law been unable to resign 
his seat, and acceptance of an office of profit under the Crown was the only legal 
method of release from membership. The offices commonly used for the purpose 
were the office of Steward or Bailiff of the Chiltern Hundreds or of the Manor of 
Northstead. Under the Act of 1975 these offices are disqualifying offices (s4). 
Appointment to them is made by the Chancellor of the Exchequer on the 
request of the member concerned. 


Effects of disqualification 

If any person is elected to the House while disqualified by the 1975 Act, the 
election is void (s 6(1)) and this could be so determined on an election petition. 
If a member becomes disqualified subsequent to election, his seat is vacated and 
the House may so resolve. Before 1957, it was the practice for Parliament to 
pass an Act of Indemnity in favour of members who had unwittingly become 
subject to disqualification. But today, the House may direct by order that a 
disqualification under the 1975 Act which existed at the material time be 
disregarded if it has already been removed (for example, by the member’s 
resignation from the office in question) (s6(2)). Thus a new election is 
unnecessary where the House itself has dispensed with the consequences of the 
disqualification, but no such order can affect the proceedings on an election 
petition (s 6(3)). 


Determination of claims 

Disputed cases of disqualification are in general determined by the House after 
consideration by a select committee. Thus in 1961, the Committee of Privileges 
reported that Anthony Wedgwood Benn (now known as Tony Benn) was 
disqualified because he had succeeded to his father’s peerage while a member of 
the House of Commons.® While disputes under the 1975 Act as to disqualifying 
offices arise rarely, the Judicial Committee of the Privy Council has jurisdiction 
to declare whether a person has incurred a disqualification under that Act (s 7). 
Any person may apply to the Judicial Committee for a declaration of disquali- 
fication but must give security for costs. Issues of fact may on the direction of 
the Judicial Committee be tried by the High Court in England, the Court of 
Session in Scotland or the High Court in Northern Ireland (s 7(4)). A declar- 
ation may not be made if an election petition is pending or if one has been tried 
in which disqualification on the same grounds was in issue, nor where the 
House has given relief by order (s 7(5)). This jurisdiction of the Judicial Com- 
mittee replaces the former procedure by which a common informer could sue a 
disqualified member for financial penalties; it gives persons outside Parliament 
a means of seeking to enforce the Act. Only in the case of members disqualified 
by the House of Commons (Clergy Disqualification) Act 1801 does the common 
informer procedure still survive. 
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Another procedure open where there is a dispute over disqualification is for 
the Commons to petition the Crown to refer the matter to the Judicial Com- 
mittee of the Privy Council for an advisory opinion on the law.^ 


Limitation of number of ministers in Commons 

British practice requires that the holders of ministerial office should be 
members of either the Commons or the Lords and that the great majority 
should be drawn from the Commons. But it has long been found necessary for 
statutory limits to be imposed on the number of ministers who may sit in the 
Commons, lest excessive powers of patronage should be exercised by the Prime 
Minister over the House. The present law is found partly in the House of 
Commons Disqualification Act 1975 and partly in the Ministerial and other 
Salaries Act 1975. Section 2 of the former Act allows no more than 95 holders of 
ministerial office (whether paid or unpaid, it would seem) to sit and vote in the 
Commons; this limit had been raised from 70 to 91 in 1964^^ and to 95 in 
1974.^^ If more members of the Commons are appointed to ministerial office 
than are allowed by law, those appointed in excess must not sit or vote in the 
House until the number has been reduced to the permitted figure (s 2(2)). 

The Ministerial and other Salaries Act sets out the salaries payable to 
various categories of ministerial office, these salaries being subject to revision by 
Order in Council (s 1(4)). Schedule 1 of the Act also imposes limits upon the 
total number of such salaries payable at any one time to the various categories. 
Thus, in category 1 (holders of posts in the Cabinet apart from the Lord 
Chancellor) not more than 21 salaries are payable. Not more than 50 salaries 
are payable to posts in category 1 taken together with categoiy^^ 2 (ministers of 
state and departmental ministers outside the Cabinet). Not more than 83 sal- 
aries are payable to posts in categories 1, 2 and 3 (parliamentary secretaries) 
taken together. In addition, salaries are paid to the four law officers of the 
Crown, to five Junior Lords to the Treasury (governmental whips in the 
Commons) and to seven assistant whips in the Commons, as well as to various 
political posts in the royal household, some of which may be held only by 
members of the Lords. 

The growth of the state has led to modern governments being larger than 
their predecessors. Statutory limits imposed on grounds of constitutional prin- 
ciple may seem irksome to a new Prime Minister, who may wish to by-pass 
these limits until they can be raised by legislation. Sometimes there are strong 
reasons for a particular increase to be made; thus the assumption of direct rule 
in Northern Ireland by the UK government made it necessary for extra minis- 
ters to be appointed. But the present limits are generous in relation to the size of 
the Commons, especially as there are also some 20 to 30 parliamentary private 
secretaries, who hold no statutory office but are close supporters of the govern- 
ment.^^ The result is that a Prime Minister has at his disposal approximately 
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120 parliamentary appointments, most of which go to members of the Com- 
mons. 

V. Electoral systems 

Under the present electoral system in the United Kingdom, each constituency 
returns a single member. Each elector can vote for only one candidate and the 
successful candidate is the one who receives the highest number of valid votes. 
This system of ‘first past the post’ is known as the relative majority system since 
whenever there are more than two candidates in a constituency, the successful 
candidate may not have an absolute majority of votes but merely a majority 
relative to the vote of the runner-up. This system is simple, but as a means of 
providing representation in Parliament it is very crude. It makes no provision 
for the representation of minority interests npr does it ensure that the distri- 
bution of seats in the Commons is at all proportionate to the national distri- 
bution of votes. In Britain, the general tendency of the system has been to 
exaggerate the representation of the two largest parties and to reduce that of the 
smaller parties; but even for the larger parties there is no consistent relation 
between the votes and the seats which they obtain. Thus in 1983, the Conserva- 
tive party won 42% of the votes and 397 (61%) of the 650 seats; in 1992, 42% of 
the votes and 336 (52%) of the 651 seats. In 1983, the Labour party won 28% of 
the votes and 209 (32%) of the seats; in 1992, 34% of the votes and 271 (42%) 
of the seats. Ever since the Liberals became the third party in 1923, they have 
been regularly under-represented in relation to their national vote. Most strik- 
ingly, in 1983 the Liberal-Social Democratic alliance won 25.4% of the votes 
and only 23 (3.5%) of the seats; in 1992, the Liberal Democrat vote was 18%, 
electing 20 (3%) of the MPs. Similar anomalies occur for areas within the 
United Kingdom. Thus in Scotland in 1992, the Labour party won 39% of the 
votes but 49 (68%) of the 72 seats. On this voting system, which is also used in 
Great Britain for election to the European Parliament and to local councils, the 
seats won by a party in an election may bear no relation to the votes cast for that 
party. 

The advantages claimed for the system include the simplicity of the voting 
method, the close links which develop between the member and his constitu- 
ency, and its tendency to produce an absolute majority of seats in the House out 
of a large minority of votes. In defence of the system it is claimed that the 
function of a general election is to elect a government as well as a Parliament, 
and that the system produces strong government. But this last claim needs to be 
examined with care, since a relatively small change of political support in a few 
constituencies may be exaggerated into an apparent change of mind from one 
party to the other by a majority of the electorate. 

Other voting systems 

For over a century, other electoral systems have been devised with a view to 
securing better representation of minorities and a distribution of seats which 
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bears a less haphazard relation to the votes cast. Many different systems are 
used in other countries, One method, the alternative vote system, retains 
single-member constituencies but allows the elector to express a choice of candi- 
dates in order of preference. If no candidate has an absolute majority of first 
preferences, the lowest on the list is eliminated and his or her votes are distrib- 
uted according to the second preference shown on the voting papers. The 
procedure continues until one candidate obtains an absolute majority. This 
system eliminates the return of a candidate on a minority vote when account is 
taken of second and later preferences, but it does not necessarily secure rep- 
resentation in the Commons proportional to the first preferences of the elector- 
ate on a national basis. 

Other systems have been designed to secure representation in Parliament 
directly proportional to the national voting strengths of the parties. Thus by the 
list system, as used in Israel, voting for party lists of candidates takes place in a 
national constituency, with each party receiving that number of seats which 
comes closest to its national votes; this system does not provide for any local 
links between voters and their representatives. In Germany, a mixed system is 
used by which each elector has two votes, one to elect a candidate in a single- 
member constituency, the other to vote for a party list; the list seats are assigned 
to parties to compensate for disproportionate representation arising from the 
constituency elections, but a party must record 5% of the national vote or win 
three constituencies to gain any list seats. 

The system which is likely to produce a reasonably close relationship be- 
tween votes and seats while maintaining a local basis for representation is that 
of the single transferable vote. This method has been used within the United 
Kingdom for several purposes. It would require the country to be divided into 
multi-member constituencies, each returning between three and, say, seven 
members. Each elector would have a single vote but would vote for candidates 
in order of preference. Any candidate obtaining the quota of first preferences 
necessary to guarantee election would be immediately elected, the quota being 
calculated by a simple formula: in a five-member constituency, this quota 
would be one vote more than one-sixth of the total votes cast. The surplus votes 
of any successful candidate would be distributed to other candidates pro- 
portionately according to the second preference expressed; any candidate then 
obtaining the quota would be elected and a similar distribution of the surplus 
would follow. If at any count no candidate obtained the quota figure, the 
candidate with the lowest number of votes would be eliminated and all those 
votes distributed amongst the others. 

Under this scheme, parties would both nationally and locally be likely to 
secure representation according to their true strength; minority parties and 
independent candidates would stand a better chance of election; and the 
number of ineffective votes would be reduced. Within the constituency, electors 
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could in their order of preference choose between candidates from the same 
party and could base their choice of candidates on non-party considerations. A 
probable consequence is that one party would be less likely to secure an absol- 
ute majority of seats in the Commons than at present; and Britain would 
become used to periods of minority or coalition government. But this would 
not necessarily lead to instability nor to a proliferation of small parties. Nor 
would the quality of government be necessarily impaired. Existing MPs may 
resist the idea of multi-member constituencies. But it is not obvious why an 
elector is better represented in Parliament by a single member whose election he 
opposed rather than by a team of members the choice of which he or she has 
directly influenced, even if the first preference candidate has not been elected. 

The case for proportional representation has been examined many times. A 
royal commission in 1910 rejected proportional representation but rec- 
ommended the alternative vote.^^ In 1917, the Speaker’s Conference on Elec- 
toral Reform recommended the adoption of proportional representation by the 
single transferable vote,^® but Parliament after some vacillation refused to 
accept either this or the alternative vote. Following an all-party conference in 
1929-30,^^ a Bill which sought to introduce the alternative vote passed the 
Commons but was abandoned when the Labour government fell in 1931. The 
Speaker’s Conference on Electoral Reform in 1944 rejected by large majorities 
proposals for change, as did a similar conference in 1967.^® But in 1973, the 
Royal Commission on the Constitution considered voting methods in relation to 
elected assemblies for Scotland and Wales and recommended the adoption of 
the single transferable vote. The commission considered that an overriding 
requirement for the assemblies was to ensure the proper representation of 
minorities, but emphasised that it was not concerned with elections to the 
Westminster Parliament.^ Nonetheless the Labour government supported by a 
majority in the Commons decided that the ‘first past the post’ system should be 
used for the assemblies that were to have been created under the Scotland Act 
and the Wales Act 1978.^ The introduction of direct elections for the European 
Parliament at a time of minority government and the Callaghan-Steel pact gave 
an opportunity for the adoption of proportional representation in Great Britain, 
but the House of Commons defeated the proposal for a regional list system on a 
vote in which the Labour and Conservative parties were divided.^ 

In 1976, a non-governmental commission appointed by the Hansard Society 
(chairman, Lord Blake) recommended a system by which three-quarters of the 
Commons could be elected in single-member constituencies, the remainder to 
be allocated to parties within voting regions so that the seats won by parties 
might be brought closer to the proportion of votes. In 1982, a joint Liberal- 
Social Democratic commission on constitutional reform recommended a 
scheme of ‘community proportional representation’; this was mainly based on 
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the single transferable vote in multi-member constituencies but the alternative 
vote was also used in a few single-member constituencies retained for geo- 
graphical reasons.^ The results of recent general elections have strengthened the 
case for electoral reform. 


Speaker’s Conference on electoral law 

One device which has been used from time to time for discussing the reform of 
electoral law has been a conference of party leaders meeting in private under the 
impartial chairmanship of the Speaker. One reason for these conferences is to 
secure all-party support wherever possible for reforms in electoral law, but the 
device is not suitable for resolving matters of major controversy, such as pro- 
portional representation. The conferences are conducted in private, not in 
public, and reasons for agreed recommendations are not usually published. The 
proceedings may lead to allegations of a private bargain having been reached 
between the party leaders, and to subsequent recriminations when one party 
adopts a different position.^ Nor are the recommendations of such a conference 
binding on the government, which remains responsible for the detailed changes 
which it lays before Parliament.® 

In 1948, Winston Churchill said: 

It has become a well-established custom that matters affecting the interests of rival 
parties should not be settled by the imposition of the will of one side over the other, but 
by an agreement reached either between the leaders of the main parties or by conferences 
under the impartial guidance of Mr Speaker.^ 

Even if this is a statement of the ideal, in practice the situation falls far short of it 
and it is doubtful whether a Speaker’s Conference is suitable to bear the strain 
of serious disagreement between the parties, as there was in 1948. On less 
controversial matters, the purposes served by a Speaker’s Conference would be 
better served by more familiar procedures such as a royal commission or a select 
committee of the Commons. 


C. Meeting of Parliament 

Frequency and duration of Parliament 

In law, a new Parliament is summoned by the Sovereign by means of a royal 
proclamation. It is by the Sovereign that Parliament is prorogued, which occurs 
when a session of Parliament is terminated, and dissolved, which brings the life 
of one Parliament to an end. These powers of the Sovereign are prerogative 
powers, that is they are derived from the common law powers of the Crown, not 
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from statutes.^ They were used as political weapons by the Stuart kings during 
their struggles with Parliament in the 17th century; since then, they have been 
subjected to both legal and political controls, originally to ensure that the King 
could not govern without Parliament. In 1689, art 13 of the Bill of Rights 
provided that ‘for redress of all grievances, and for the amending, strengthening 
and preserving of the laws, Parliament ought to be held frequently’.® In 1694, 
the Meeting of Parliament Act (formerly known as the Triennial Act) sup- 
plemented this rather vague demand by requiring that Parliament should meet 
at least once every three years, a requirement which still forms part of the law. 
Although there is no rule of law expressly requiring this, in practice Parliament 
has met annually ever since 1689. One reason for this is that since that time it 
has been the practice for some essential legislation, including authority for 
certain forms of taxation and expenditure, to be passed only for a year at a time; 
this legislation must therefore be renewed annually if lawful government is to be 
maintained. So too the legislative authority for the maintenance of the army has 
been continued in force annually, although this is now done by resolution of 
Parliament and not by Act.^® Today the many pressures upon government to 
maintain a flow of legislation through Parliament and the expectation of all 
politicians that Parliament should meet regularly ensure that, subject to cus- 
tomary periods of holiday. Parliament is in constant session. 

The Meeting of Parliament Act 1694 also regulated the life of a Parliament: 
no Parliament was to last for more than three years and, unless sooner dis- 
solved, was then to expire by lapse of time. The Septennial Act 1715 extended 
the life of Parliament to seven years but the Parliament Act 1911 reduced the 
period to five years. In practice, apart from the two world wars, when the life of 
Parliament was extended annually to avoid the holding of a general election 
during war-time, all modern Parliaments have been dissolved by the Sovereign, 
rather than expiring by lapse of time. The length of recent Parliaments has 
varied: that elected in February 1974 lasted only until October 1974; by con- 
trast, the Parliament elected in 1987 lasted for almost the full five years. 

Modern practice is that the same proclamation both dissolves Parliament 
and summons a new one. Formerly Parliament would be dissolved only after it 
had first been prorogued, but dissolution may now occur while the two Houses 
are adjourned,^ ^ Between general elections, a session of Parliament usually runs 
from late October or early November for about one year. After the long summer 
adjournment of both Houses, there is usually a short resumption of the two 
Houses to complete necessary legislative business. Parliament is then pro- 
rogued, and a new session opens a few days later. 

General elections and by-elections 

After the summoning of Parliament by proclamation, individual writs are 
issued to the members of the Lords, and writs are issued to returning officers 
commanding an election of members of the Commons to be held.^^ When a 
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vacancy occurs in the House during a Parliament, for example by the death of 
a member, the Speaker may by warrant authorise the issue of a writ for 
the holding of a by-election. When the House is sitting, the Speaker issues the 
warrant upon the order of the House. By long-established custom of the 
House, the motion for the issue of a writ is moved by the Chief Whip of the 
party which held the seat before the vacancy occurred. There is no time-limit 
for filling the vacancy. While the constituency party concerned may need time 
to select a new candidate, there have been delays of as long as nine months 
before the motion for the writ is moved. In 1973, the Speaker’s Conference on 
electoral law recommended that the writ for a by-election should normally be 
moved within three months of the vacancy occurring. 


Dissolution 

Parliament continues for five years unless it is sooner dissolved by the Sovereign 
on the advice of the Prime Minister. Save in exceptional circumstances, the 
Sovereign must give effect to the Prime Minister’s request. It is not necessary 
that the Cabinet should have decided in favour of dissolution, although the 
Prime Minister may have discussed the desirability of a dissolution with the 
Cabinet or with selected colleagues. The opportunity to choose the timing of a 
general election is an important power at the disposal of the Prime Minister; 
thus he may choose a time when there is a revival in the economy or when the 
government’s popularity is rising. It is sometimes said that the right to request a 
dissolution is a powerful weapon in the hands of a Prime Minister to compel 
recalcitrant supporters in the Commons to conform. Where government policies 
are challenged by major national interests, the Prime Minister may take the 
dispute to the electorate in the hope of getting renewed support, as happened in 
February 1974 when Mr Heath called a general election because the miners’ 
strike challenged his economic policy. But dissolution is too ultimate a deterrent 
to be a convenient means of bringing pressure to bear on government members 
of the Commons, since a general election at an unfavourable time may mean 
that the government party goes out of office sooner than it otherwise would have 
done. Nevertheless, the possibility of a dissolution before the statutory life of a 
Parliament has run its course leaves the executive with a definite means of 
controlling Parliament which would not be available if the law were changed to 
require an election of a new Parliament at prescribed intervals (for example, 
once every four years). The personal role of the Sovereign in respect of a 
dissolution will be examined later. 

Since the Representation of the People Act 1867, the duration of Parliament 
has been independent of the life of the Sovereign. If however Parliament should 
be prorogued or adjourned when the Sovereign dies, Parliament must reassem- 
ble at once without a summons. Should the Sovereign die after a dissolution, 
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but before the date fixed for the election, the former Parliament must meet 
immediately and polling day is postponed for two weeks. 


Prorogation and adjournment 

Prorogation brings to an end a session of Parliament. Today Parliament is 
prorogued not by the Sovereign in person but by a royal commission, through 
whom the prorogation speech reviewing the work of the session is delivered to 
Parliament. Parliament may be recalled by proclamation at one day’s notice 
during a prorogation, if this should be necessary.^® Prorogation terminates all 
business pending in Parliament, with the exception of the judicial work of the 
House of Lords. Any public Bills which have not passed through all the stages 
in both Houses lapse. In the case of private Bills a resolution may be passed 
before prorogation directing that a Bill be held over till the next session. 

Each House may adjourn for such time as it pleases, but this does not put an 
end to any uncompleted business. The Sovereign may call upon Parliament to 
meet before the conclusion of an adjournment intended to last for more than 14 
days.^® The standing orders of each House authorise an adjournment of either 
House to be terminated at short notice, should the Lord Chancellor or the 
Speaker be satisfied on the request of the government that the public interest 
requires it. Parliament must be recalled within five days if a state of emergency 
is declared or the reserve forces are called out during an adjournment or 
prorogation.^ 


Opening of Parliament 

After a dissolution or a prorogation, Parliament is opened by the Sovereign in 
person or by royal commissioners. When a new Parliament meets, the House of 
Commons first elects a Speaker, for which purpose the member of the House 
who has the longest continuous period of membership and is not a minister of 
the Crown presides over the proceedings,^ After this the House adjourns until 
the following day when the election of the Speaker is announced to the Lord 
Chancellor in the House of Lords. The Lords take the oath of allegiance as soon 
as Parliament has been opened, and the Commons as soon as the Speaker has 
taken the oath.^ 

At the beginning of every session, the first business is the debate on the 
speech from the Throne. This speech, for which the Cabinet is responsible, 
announces in outline the government’s plans for the principal business of the 
session. It is delivered in the House of Lords, to which the Commons are 
summoned to hear the speech read by the Sovereign or by the Lord Chancellor. 
In each House an address is moved in answer to the speech, and the debate 
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provides an opportunity for a general discussion of national affairs, lasting some 
four or five days. 


Lord Chancellor 

The Lord Chancellor presides over the House of Lords as its Speaker. He has 
important functions outside the House as a member of the Cabinet, responsible 
for many aspects of the machinery of justice.'^ In contrast with the impartial 
position occupied by the Speaker in the Commons, the Lord Chancellor may 
take part in debates. He is often the principal spokesman for the government; 
while speaking, he vacates the Woolsack temporarily by stepping aside from it. 
That part of the Lord Chancellor’s salary which is paid in respect of his duties 
as Speaker in the Lords is charged on the House of Lords vote.^ In order that 
their official salaries may be paid, the Lord Chancellor must in cases of doubt 
decide which peers are the Leader of the Opposition and the Chief Opposition 
Whip in the Lords,® The duties of the Deputy Speaker are undertaken by the 
Lord Chairman of Committees. A member of the House is elected to this 
salaried office, which carries with it extensive duties relating to private Bills, as 
well as the duty to preside in committee of the whole House. 


The Speaker 

The chief officer of the House of Commons is the Speaker. Except when the 
House is in committee, he (or she) is its chairman and is responsible for the 
orderly conduct of debate. It is through the Speaker that the House communi- 
cates with the Sovereign. Today, the Speaker is expected to carry out his duties 
with complete impartiality between the parties and to preserve the right of 
minorities in the House. ^ He has the duty of determining whether a Bill is a 
money Bill within the meaning of the Parliament Act 1911.® The Speaker is 
chairman of each of the four boundary commissions which review the distri- 
bution of seats,^ although he does not attend their meetings. He has many 
duties which affect the business of the House, for example to decide whether to 
accept for debate a question raised as an important matter that should have 
urgent consideration by the House, and has an important discretion to exer- 
cise in selecting amendments to Bills for debate. The Speaker’s rulings on 
procedure are an important source of Commons practice and if given in the 
House have always been recorded in Hansard. Since 1981, private rulings that 
are of general interest or likely to become precedents are also published in 
Hansard. 

The Speaker is a member of the House elected to be Speaker at the beginning 
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of each new Parliament and whenever a vacancy otherwise occurs. It is custom- 
ary for the party with a majority in the House to select a candidate from 
amongst its own number. The selection is usually made after consultation with 
the other parties, in order that the selection may be the unanimous choice of the 
House. In 1971, when Mr Selwyn Lloyd, a former Conservative Cabinet minis- 
ter, was elected Speaker, many members felt that there had been inadequate 
consultation; subsequently certain changes in procedure were made.^^ In 1992, 
the House elected its first woman Speaker, Miss Boothroyd, who came from the 
Opposition benches in a contested election to defeat a former Cabinet minister. 
If the Speaker in the previous Parliament is re-elected as an MP at the general 
election, it is customary for him (or her) to be re-elected as Speaker when the 
new Parliament meets. In such a case, since he must abstain from party politi- 
cal activities, he will have fought the election as Speaker, not as a member of his 
former party. 

While the Speaker is unable to represent his constituency’s interests in 
debate, he is able to take up individual grievances of constituents privately with 
the departments concerned. The Speaker’s salary is payable out of the Consoli- 
dated Fund. A retired Speaker receives a peerage and a statutory pension. If a 
Speaker dies in office, all business of the House comes to a halt until a successor 
is appointed. 

Deputy Speaker 

When the House of Commons is in committee, the chair is taken by the Chair- 
man (or one of the two Deputy Chairmen) of Ways and Means, or by one of a 
chairmen’s panel of not less then ten members nominated by the Speaker for the 
purpose of providing chairmen of standing committees. Thus one of these 
officers will preside when a Bill is taken in committee by the whole House. 
The Chairman of Ways and Means is the Deputy Speaker, but the duties of 
Deputy Speaker may also be performed by the two Deputy Chairmen of Ways 
and Means. Unlike the office of Speaker, new appointments as Chairman of 
Ways and Means and Deputy Chairman may be made on a change of govern- 
ment. By custom of the House the holders of these offices do not take an active 
part in debates but may resume their normal political activities after they have 
resigned from these posts. 

Officers of Parliament 

The chief permanent officer of the House of Lords is the Clerk of the Parlia- 
ments, appointed by the Crown and removable only by the Crown on address 
from the Lords. His duties include the endorsement of every Act of Parliament 
with the date on which it received the royal assent, and the custody of one copy 
of every Act printed on vellum. The Lord Chairman of Committees is assisted 
in his detailed work on private legislation by a lawyer appointed as Counsel to 
the Chairman of Committees. 
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The Clerk of the House of Commons is appointed by the Crown; two Clerk 
Assistants are appointed by the Crown on the nomination of the Speaker. These 
officers may be removed only upon an address from the House. The Clerk of the 
House is responsible for the records and journals of all proceedings in the 
Commons, endorsing all Bills sent to the Lords, and laying documents on the 
table of the House. He is the Accounting Officer for House of Commons expen- 
diture. The Speaker’s Counsel advises the Speaker and officers of the House on 
matters of law, and his duties include the oversight of private legislation and the 
scrutiny of statutory instruments. The Serjeant at Arms, appointed by the 
Crown, is responsible for enforcing the orders of the House, including warrants 
issued by the Speaker for commitment for contempt or breach of privilege. 
Before the Queen appoints a new Seijeant at Arms, she consults with the 
Speaker, who may in turn take soundings in the House before the appointment 
is made.^^ 

By the Parliamentary Corporate Bodies Act 1992, the Clerk of the Parlia- 
ments and the Clerk of the House of Commons were respectively designated as 
the Corporate Officers of the two Houses, each with capacity as a corporation 
sole to hold property, make contracts and so on for the House in question. 

The administration of Parliament 

The Palace of Westminster was formerly controlled on the Sovereign’s behalf by 
the Lord Great Chamberlain but in 1965 control of the Palace (except for 
Westminster Hall) passed to the two Houses. Control of that part occupied by 
the House of Lords is vested in the Lord Chancellor, and is exercised by the 
House of Lords Offices Committee; and of that part occupied by the Commons 
in the Speaker, who is advised by the Select Committee on House of Commons 
(Services). Arrangements for managing the work of the Commons were 
reformed with the establishment of a House of Commons Commission under 
the House of Commons (Administration) Act 1978.^^ The commission consists 
of the Speaker, the Leader of the House, a member nominated by the Leader of 
the Opposition and three other members appointed by the House. The com- 
mission is responsible for the staff of the House, for preparing annual estimates 
of House expenditure, and for supervising the departments into which the work 
of the House is organised. In practice the commission delegates many of its 
staffing functions to the Speaker and other officers of the House. Underlying 
these arrangements are such problems as how much should be paid to service 
the activities of the House, what these activities should be, and whether the 
government should control the House’s expenditure. Acting on his own auth- 
ority, the Speaker in 1987 directed that a BBC film on the Zircon defence 
project, alleged to have been made in breach of the Official Secrets Act 1911, 
should not be shown in a committee room at Westminster by back-bench MPs. 
This action was upheld by the Committee of Privileges. 
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Chapter 10 

Functions of Parliament 


We have already examined the relationship between Parliament, the executive 
and the judiciary, and the principle of responsible government. In looking more 
closely at the functions of Parliament, we will focus attention upon the House of 
Commons, since it is this House that determines which party will form the 
government, it is from the Commons that most ministers are drawn, and it is 
the House of Commons alone that by withdrawing its support can cause the 
Prime Minister either to resign or to seek a dissolution. But the work of the 
House of Commons must not be exaggerated beyond its institutional context. 
First, the role of the House of Lords in the work of Parliament, especially in 
legislation, is not trivial or insignificant, although the political role of the House 
is definitely secondary to that of the Commons. Secondly, the political authority 
of the House of Commons does not extend to its undertaking the work of 
government itself Most members of the Commons are not members of the 
government. Nor is the House organised in a manner that would enable it to 
take over the direction of national affairs. 

A classic statement of both the importance of parliamentary control of 
government and its limitations was made by the political philosopher, John 
Stuart Mill: 

There is a radical distinction between controlling the business of government, and 
actually doing it. The same person or body may be able to control everything, but cannot 
possibly do everything; and in many cases its control over everything will be more 
perfect, the less it personally attempts to do ... It is one question, therefore, what a 
popular assembly should control, another what it should itself do . . . Instead of the 
function of governing, for which it is radically unfit, the proper office of a representative 
assembly is to watch and control the government; to throw the light of publicity on its 
acts; to compel a full exposition and justification of all of them which anyone considers 
questionable; to censure them if found condemnable, and, if the men who compose the 
government abuse their trust, or fulfil it in a manner which conflicts with the deliberate 
sense of the nation, to expel them from office, and either expressly or virtually appoint 
their successors.^ 

Mill stressed that an important function of the Commons was also to be a 
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sounding-board for the nation’s grievances and opinions, ‘an arena in which not 
only the general opinion of the nation, but that of every section of it ... can 
produce itself in full light and challenge discussion’.^ 

This high-principled analysis is still of value, even though the strength of the 
executive power today, the present electoral and party system, and the fact that 
economic and industrial power is located outside the House of Commons, 
together present a formidable challenge to the political authority of the House 
itself. If it is a duty of the House to find out about, scrutinise and influence the 
many acts of government agencies, two consequences follow: first, the House 
needs procedures and resources that match the scale of the task; secondly, the 
members of the House who do not hold ministerial office need the political will 
to do more than simply sustain the government in office while voting through 
the measures laid before it. The creation by the Commons in 1979 of a system of 
specialist committees to scrutinise the main departments of government was a 
notable reform,^ but the committees operate within a House which for many 
tasks still adopts an adversary approach to politics in its proceedings.'^ 

Many writers have sought to list the principal functions of Parliament. 
Bagehot in The English Constitution included within the functions of the House of 
Commons the expressive function (expressing the opinion of the people), the 
teaching function, and the informing function (‘it makes us hear what otherwise 
we should not’),^ as well as the functions of legislation and finance. In 1978, the 
House’s Select Committee on Procedure, whose report led to the reform of the 
select committee system in 1979, considered that the major tasks of the 
Commons fell into four main categories: legislation, the scrutiny of the activities 
of the executive, the control of finance, and the redress of grievances.® Inevi- 
tably these categories overlap and the hst does not include the broader political 
functions of the House that underly its more detailed tasks. Here the work of 
Parliament will be examined under four headings: [a) legislation; {b) conflict 
between the two Houses; (^r) financial procedure; and {d) scrutiny of adminis- 
tration,^ The redress of collective grievances is related to all these headings; the 
redress of individual grievances is an aspect of the scrutiny of administration, 
and also relevant is the Parliamentary Commissioner for Administration (the 
Ombudsman), whose work will be considered in chapter 28 D. 


A. Legislation 

In chapter 5, we saw that the legislative supremacy of Parliament does not 
mean either that the whole work of legislating is carried on within Parliament, 
or that the parliamentary stage is always the most formative stage in the process 
of legislation. In practice about half of the time of the Commons is devoted to 


^ Ibid. 

^ Section D below. 

^ Cf Finer (ed), Adversary Politics and Electoral Reform, 

^ Bagehot, p 153. And see Norton, The Commons in Perspective, ch 4. 

® HG 588-1 (1977-78), pviii. 

^ See also Ryle and Richards (eds), The Commons Under Scrutiny', Walkland (ed), The House of 
Commons in the Twentieth Century', Norton, The Comrmns in Perspective', Griffith and Ryle, 
Parliament. 
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legislative work. Many government policies can be achieved within the frame- 
work of existing legislation: for example, by the provision of more money for 
certain purposes or by the use of existing powers to direct local authorities. But 
other policies require legislation and most legislation is initiated by the govern- 
ment. The scope for legislative initiatives by individual MPs is severely limited, 
both because of restricted parliamentary time and of the tight hold which the 
government maintains over departmental action. The process by which govern- 
ment policies are turned into law falls into three broad stages: 

{a) before publication of the Bill; 

{b) the passage of the Bill through Parliament; 

(c) after the Bill has received the royal assent. 

In this section, emphasis is placed on the second of these stages. But stages (a) 
and (c) are both important to an understanding of the legislative process. 

The pre-Bill stage 

The life-history of a Bill usually has begun long before it is laid before Parlia- 
ment. The source of a Bill may be in a party’s political programme or in the 
efforts of a pressure group to get the law reformed. Public authorities may have 
experienced difficulties in administering the existing law and may seek wider 
powers. A royal commission, a departmental committee or the Law Com- 
missions may have published reports recommending reform. Economic prob- 
lems or the action of terrorists may have made it necessary for government to 
take preventive measures. A decision of the courts may have shown the need for 
amending legislation. The government may have entered into a treaty which 
imposes an obligation to change the domestic law of the United Kingdom, 
Whatever the situation in which the need for legislation arises, before a Bill can 
be introduced into Parliament by the minister of the sponsoring department, it 
must be adopted into the government’s legislative programme. Approval for 
this will be given by the Legislation Committee of the Cabinet, which oversees 
the legislative programme in Parliament, supervises the drafting of government 
Bills and determines the order of their introduction into Parliament.® 

Within the limits of Cabinet approval, it is for the department primarily 
concerned to decide what the Bill should contain and these instructions are 
conveyed to the official draftsmen. Parliamentary Counsel, who are responsible 
for drafting all government Bills. While a Bill is being drafted, extensive consul- 
tation may take place with other departments affected and successive revisions 
of the draft Bill are circulated confidentially within government. There may also 
be consultation with organisations outside government representing the 
interests primarily affected, but it is not usual for the draft Bill itself to be 
disclosed. If more open consultation is desired, the government may publish a 
consultative document, for example a ‘green paper’, which states the govern- 
ment’s provisional views, or a ‘white paper’, which while stating the govern- 
ment’s decided position may leave certain matters open for further discussions. 
Where green or white papers are published, they are sometimes debated in 


This was the position in 1976: Wilson, The Governance of Britain^ p 129. In 1992, the committee 
was one of four permanent Cabinet committees, see ch 13B. 
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Parliament, but the pre-Bill stage is essentially an administrative and political 
process which is carried on within government and behind the closed doors of 
Whitehall. More than once, committees of the Commons have recommended 
the wider use of pre-legislation committees of Parliament, so that MPs may be 
more closely associated with the stage when legislative policies are being settled. 
Occasionally select committees have been established for this purpose.^ The 
system of select committees created in 1979 has enabled some committees to act 
as pre-legislation committees by receiving evidence from interested quarters 
and recommending changes in the law.^® Introduction of a Bill into Parliament 
by the responsible minister means that the form of the legislation has been 
settled. While lobbying and consultation may continue, subsequent changes to 
the Bill can be made only by formal amendment: this will involve persuading 
the government to admit publicly that it has had second thoughts. Only rarely 
will a government Bill leave a choice between alternative proposals to be made 
by Parliament, but as a result of the Liberal/Labour pact in 1977, the choice of 
voting systems was left to the Commons in the Bill which became the European 
Assembly Elections Act 1978. 


Public Bill procedure 

The process of legislation, like most aspects of parliamentary procedure, is 
complicated.^^ A distinction must be drawn between public and private Bills. A 
public Bill seeks to alter the general law and is introduced into Parliament 
under the standing orders of the two Houses relating to public business. A 
private Bill is a Bill relating to a matter of individual, corporate or local interest 
and is subject to separate standing orders relating to private business. A 
private Bill must not be confused with a public Bill introduced by a private 
member, which is known as a private member’s Bill.^^ In the case of govern- 
ment Bills, the sponsoring minister presents the Bill to the Commons; it receives 
a formal first reading and is then printed and published. There follows the 
second reading of the Bill, when the House may debate the general proposals 
contained in the Bill. If the second reading is opposed, a division may take place 
on an opposition amendment to postpone the second reading for three or six 
months, or (more usually) on a reasoned amendment opposing the Bill. For a 
government Bill to be lost on second reading would be a serious political defeat, 
a setback which has been avoided by most modern governments, but not by the 
Conservative government in 1986 when the Shops Bill, to reform the law on 
Sunday opening of shops, was defeated on second reading in the Commons by 
296 votes to 282.^^ In the Commons, a whole day (ie from 3.30 pm to 10 pm) 


® See HG 538 (1970-71), paras 7-9 and app I, part IV and HC 588-1 (1977-78), p xii. 

See eg the inquiries by the Home Affairs Committee into the need for reform in the ‘Sus’ law 
(HC 559 (1979-80)), the law of public order (HC 576 (1979-80)) and election law (HC 32 
(1982-83)). 

'' For detailed information, see HC 538 (1970-71); Griffith, Parliamentap Scruhny of Government 
Bills; Miers and Page, Legislation; Erskine May (especially ch 21); Griffith and Ryle, 
Parliament, chs 6—8. 

Page 202 below. 

Page 198 below. 

"* HC Deb, 14 April 1986, cols 584-702. 
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may be set aside for the second reading of a major Bill, but many Bills are 
debated for less than two hours and two or more days may be allotted to the 
debate of Bills of exceptional political importance. Where a Bill involves new 
public expenditure or new taxation, the Commons must approve a financial 
resolution on the proposal of a minister before the clauses concerned may be 
considered in committee; the financial resolution is approved immediately after 
a Bill’s second reading.^® 


Second reading committees 

Some Bills may receive a second reading without any debate in the whole 
House. Where a Bill relates exclusively to Scotland, the Bill may, unless at least 
ten members object, be referred on the proposal of a minister to the Scottish 
Grand Committee, which consists of the 72 members for Scottish constituen- 
cies. The Scottish Grand Committee considers the principle of the Bill and, 
unless six or more MPs wish to divide the House, the Bill is deemed to have had 
a second reading. In the case of other public Bills, a minister may propose that 
a Bill be referred to a second reading committee, subject to objection by at least 
20 members. In this case a committee is appointed ad hoc to consider whether 
the Bill ought to be read a second time and to recommend accordingly to the 
House. Where a second reading debate takes place in committee, the general 
merits of the Bill are debated, but any vote on the Bill is taken in the whole 
House. These procedures are therefore not suitable for major or controversial 
Bills. 

Committee stage 

After second reading, a Bill is normally referred for detailed consideration to a 
standing committee, consisting of between 16 and 50 members nominated by 
the Committee of Selection. In nominating these members, the Committee of 
Selection must have regard to the qualifications of those members and to the 
composition of the House, which means in practice that the parties are rep- 
resented as nearly as possible in proportion to their representation in the House. 
Despite its name, a standing committee is today constituted afresh for each Bill. 
The chairman of a standing committee is a member of the chairmen’s panel 
appointed by the Speaker. Not more than two standing committees may be 
appointed for the committee stage of Bills which relate exclusively to Scot- 
land.^^ 

Instead of referring a Bill to a standing committee, the House may commit 
the Bill to a committee of the whole House, ^ for which purpose the Speaker 
leaves the chair and his place is taken by the Chairman of Ways and Means or 


Griffith, op cit, ch 2; Griffith and Ryle, op cit, pp 322-9, 

Page 212 below; Erskine May, ch 28; Griffith and Ryle, op cit, pp 231, 251-2, 330-1. 
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HC SO 90; Griffith, op cit, ch 2; Griffith and Ryle, op cit, pp 230, 312. 

HC SOs 84, 86; Griffith, op cit, ch 3. 

HC SO 95. For consideration of a public Bill relating exclusively to Wales, the standing 
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one of the deputy chairmen. In practice this happens only on the proposal of the 
government, sometimes for minor Bills on which the committee stage is purely 
formal, but sometimes for Bills of outstanding political or constitutional import- 
ance, or for Bills which the government wishes to see become law as soon as 
possible. Major Bills taken in committee of the whole House have included the 
Bills for the European Communities Act 1972, the Scotland Act and the Wales 
Act 1978, the Northern Ireland Act 1982, and the Representation of the People 
Act 1985, as well as the European Communities (Amendment) Bill 1992-93, 
which sought to approve the Treaty on European Union signed at Maastricht 
in February 1992. Such Bills require a great deal of time if they are to be 
considered in detail by the whole House. Until 1967, the annual Finance Bill, 
which embodies the changes in taxation proposed in the Chancellor of the 
Exchequer’s Budget speech, was referred to a committee of the whole House but 
the Bill is now divided, certain major clauses being taken before the whole 
House, the remainder being referred to a standing committee.^ 

Whether a Bill is considered in standing committee or in committee of the 
whole House, the object of the committee stage is to give consideration to the 
individual clauses of the Bill and to enable amendments to be made. While 
general approval has been given to the Bill on second reading, members 
opposed to the Bill may use the committee stage to propose amendments 
narrowing the scope of the Bill or in other ways rendering it more acceptable to 
them. Members may be able to persuade the minister in charge of the Bill to 
reconsider a specific point, but the government expects to maintain its majority 
in committee and an amendment is not often made against the wishes of the 
government. As has been commented, ‘The direct impact of the committee 
stage on the contents of Bills is very small: only rarely is an amendment 
successfully moved against the wishes of the government and only rarely does 
the government accept an amendment moved by the Opposition.’^ The indirect 
impact is much greater than this, as the debate in committee often causes the 
government to propose amendments at a later stage. In committee, members 
may speak any number of times supporting or opposing amendments. After the 
amendments to a clause have been considered, there may take place a further 
debate on the motion that the clause, or the clause as amended, should stand 
part of the Bill. The chairman of the committee has wide powers of regulating 
proceedings: thus he must decide whether amendments are admissible or out of 
order and he exercises an important discretion in selecting and grouping the 
amendments which are to be moved.'*' While civil servants are present, and 
assist ministers in dealing with points raised in debate, they are not allowed to 
address the committee. 

Exceptionally, when it is desired that a small number of members should 
investigate in detail the need for a Bill and the merits of its clauses, a Bill after 
second reading may be referred to a select committee of the Commons, or to a 


^ HC SO 61; Griffith, op cit, pp 34-7; and see for an example Griffith and Ryle, op cit, pp 321- 
2 . 

^ Griffith and Ryle, op cit, p 317. For confirmation of this, see the fate of all amendments to 
government Bills in 1967—68, 1968—69, and 1970—71, recorded in Griffith, ch 3. 

HC SOs 31 and 89(3). By SOs 67 and 89(3), the chairman may refuse to allow debate of the 
motion that a clause ‘stand part’ of the Bill if he is of opinion that the principle of the clause 
has been adequately discussed in the debate on the amendments. 
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joint committee of Lords and Commons. Such a committee has power to take 
evidence from persons and organisations whether within government or outside 
at not more than three sittings.^ While committees on procedure have rec- 
ommended the more regular use of select committees, it has not been the 
practice to use select committees for Bills which are strongly supported by 
government departments and which seek to give effect to settled government 
policies. Between 1980 and 1987, ‘special standing committees’ were used for 
five Bills, including those which became the Criminal Attempts Act 1981 and 
the Mental Health (Amendment) Act 1982: before considering the Bills clause 
by clause, they took evidence from experts and interest groups. 


Report and third reading 

When a Bill has completed its committee stage, it is reported as amended to the 
whole House. On the report stage, further amendments may be made to the Bill 
on the proposal of ministers, sometimes to give effect to undertakings which 
they have given in committee, sometimes to remove amendments made in 
committee but not accepted by the government. The Opposition may also use 
the report stage to urge further amendments upon the government, although it 
is rare for these amendments to succeed and the Speaker has the discretion to 
select the amendments which will be debated.® A Bill committed to the whole 
House and not amended in committee is not considered by the House on report. 
Bills which were referred to a second reading committee or to the Scottish 
Grand Committee may be referred to a standing committee for the report stage, 
but there has been reluctance to deprive the whole House of its opportunity to 
consider Bills on report.^ 

After a Bill has been considered on report, it receives its third reading; only 
verbal amendments may be made to a Bill at this stage.® Such debates as there 
are tend to be brief and formal, although with a controversial Bill the Oppo- 
sition may wish once more to vote against it. 


Allocation of time 

In the legislative work of the Commons, the time factor is always of importance 
both to the government, which wishes to see its Bills pass through Parliament 
without delay, and to the Opposition and backbench MPs, who may seek to 
prolong proceedings as a means of persuading the government to make con- 
cessions. Exceptionally, as in the case of the Commonwealth Immigrants Act 
1968 and the Northern Ireland Act 1972, the government may see the passage 
of legislation as being of extreme urgency. But even in matters which are not 
themselves urgent, the more time which one Bill takes, the less time is available 
in the House for other legislation. As well as the power of the Speaker or 


^ HC SO 91. See also HC 538 (1970-71), paras 27-9; HG 558-1 (1977-78), pp xv-xix; Griffith 
and Ryle, op dt, pp317-8; and HJ Beynon [1982] PL 193. 
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chairman to require a member to discontinue his speech who persists in irrel- 
evance or tedious repetition,^ various methods of curtailing debates have been 
adopted by the House. The simplest method is that known as the closure, by 
which any member (in practice usually a government whip) may, either in the 
House or in Committee, move ‘that the question be now put’. The chairman 
may refuse to put the motion on the ground that it is an abuse of the rules of the 
House or an infringement of the rights of the minority but, if the chairman does 
not so refuse, the closure motion must be put forthwith and it is voted upon 
without debate. It can be carried in the House only if not less than 100 members 
vote for the motion; if so carried, the debate cannot be resumed and the motion 
under discussion must then be voted upon.^^ 

A second method, which has already been mentioned, is the power of the 
chairman at the committee stage and of the Speaker at the report stage to select 
those amendments which are to be discussed; this power is exercised more 
strictly at the report stage than in committee. A third and more drastic method 
is the ‘guillotine’, by which a minister may move an allocation of time order in 
the House to allot a specified number of days or portions of days to the consider- 
ation of a Bill in committee of the whole House or on report. The guillotine 
motion may be debated for no more than three hours. If it is carried it is the 
duty of the Business Committee, which consists of the Chairman of Ways and 
Means and up to eight other members nominated by the Speaker, to divide the 
Bill into parts and to allot to each part a specified period of time.^^ A similar 
procedure exists by which the House may allocate time for the proceedings of a 
standing committee on any Bill; the detailed allocation of time is then made by 
a Business sub-committee.^^ The effect of an allocation of time order is that at 
the end of each allotted period, the portion of the Bill in question is voted upon 
without further discussion. Compulsory timetabling of this kind can have the 
result that substantial parts of a Bill have not been considered at all by the 
Commons before it is sent to the Lords. In practice, the two sides in the House 
often agree through the usual channels (ie through the respective whips) on the 
voluntary timetabling of a Bill; where such informal agreement is not available, 
an imposed timetable is necessary if the government wishes to maintain its 
legislative programme against pressure from the Opposition. The repeated 
proposal that a formal timetable should be established for all public Bills has 
not been favoured. In the late 1980s, the practice of the Conservative govern- 
ment was to impose the guillotine on controversial Bills more frequently and at 
an earlier stage than any previous government had done, with the j^rofessed aim 
of ensuring ‘proper, meaningful discussion of all parts of a Bill . But^ before 
this claim can be accepted as valid, a broader consensus about the legislative 
process must first be established in Parliament, 
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Private members’ Bills 

Although the bulk of the legislative programme is taken up by government Bills, 
a small but significant part consists of Bills introduced by back-bench MPs. 
Standing orders generally give precedence to government business but they set 
aside ten Fridays in each session on which private members’ Bills have priority. 
On the first six of these Fridays, precedence is given to the second reading of 
Bills presented by members who have secured the best places in the ballot for 
private members’ Bills held at the beginning of each session. On the remaining 
four Fridays, precedence is given to the later stages of those Bills which received 
their second readings earlier in the session. One of the standing committees is 
used primarily for the committee stage of private members’ Bills, but these Bills 
may instead be referred to other standing committees which are not occupied 
with government Bills; it is usual for the composition of a standing committee 
on a private member’s Bill to reflect the voting of the House on second reading, 
so that the supporters of the Bill form a majority. Private members’ Bills are 
used for a variety of purposes^® including matters of social reform (for example, 
abortion and divorce law reform) on which public opinion may be too sharply 
divided for the government to wish to take the initiative, matters of special 
interest to minority groups (for example, animal welfare), and topics of law 
reform which may be useful but have too low a priority to find a place in the 
government’s programme. A private member may not propose a Bill the main 
object of which is the creation of a charge on the public revenue; where a Bill 
proposes charges on the revenue which are incidental to its main object, a 
financial resolution moved by a minister is needed before the financial clauses 
can be considered in committee. It is not the practice for the government to use 
its majority to defeat a private member’s Bill by applying the whips. Where a 
government is sympathetic to a Bill, it may offer the services of a draftsman to 
the member concerned and other assistance from the departments affected; the 
government may also provide extra time for the later stages of a Bill for which 
there is substantial parliamentary support. Such assistance may be vital but it 
may, as with the Disabled Persons (Services, Consultation and Representation) 
Act 1986, be offered only at a very late stage in the procedure. Not all private 
members’ Bills become law: many are talked out by their opponents. The 
guillotine is not applied and the closure of debate needs the support of 100 
members, which may not be easy to achieve on a Friday. A Bill which has not 
become law by the end of the session lapses. 

In addition to the ballot for Bills at the beginning of each session, there are 
two other procedures by which a private member’s Bill may be introduced. A 
member may simply present a Bill for its first reading, after giving notice but 
without previously obtaining the leave of the House.^° Under the ‘ten-minute 
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rule’ procedure, on Tuesdays and Wednesdays a private member may seek 
leave to bring in a Bill; he may speak briefly in support of the Bill and an 
opponent may reply and the House may thereupon divide on the issue. ^ Under 
each of these procedures the chances of a Bill proceeding further depend on 
whether it is completely unopposed or on whether some time can be found for a 
second reading debate and later stages, either by the government or on a Friday 
devoted to private members’ business. While it is a hazardous business for a 
back-bencher to be in charge of a Bill in its passage through the House, without 
the resources available to a minister, private members’ initiatives form a small 
but valuable part of the whole legislative work of Parliament. 


Consolidation Bills 

Where Parliament has legislated frequently on a particular subject (for 
example, company law, social security or housing), the legislation may become 
unwieldy and very difficult to consult, since numerous Acts must be consulted 
to discover the law on that subject. It is desirable that such legislation should be 
consolidated, that is, re-enacted in the form of a comprehensive Act, thus 
enabling all the earlier Acts on the subject to be repealed. As no new law is 
being made, consolidation Bills may become law with the minimum time being 
spent on them in Parliament. For this purpose a Joint Committee on Consoli- 
dation Bills is appointed each session, consisting of 12 members of each House; 
the purpose of the committee is to provide sufficient control to guard against 
abuse of the procedures by which consolidating Bills pass through the two 
Houses without full scrutiny. The main categories of Bill referred to the com- 
mittee are {a) pure consolidation Bills; {b) Bills which, as well as consolidation, 
make corrections and minor improvements to the law under the Consolidation 
of Enactments (Procedure) Act 1949; (c) Bills which consolidate the law 
together with amendments recommmended by the English or Scottish Law 
Commissions under the Law Commissions Act 1965; {d) Bills which repeal 
obsolete enactments; and {e) draft Orders in Council under the Nojrthern 
Ireland Act 1974 which consolidate the law in Northern Ireland.^ Bills 
approved by the joint committee pass through curtailed proceedings thereafter 
and, in so far as they consolidate the existing law or make minor improvements 
under the 1949 Act, are immune from amendment. Thus consolidation is not 
delayed by the need for parliamentary time, only by such practical consider- 
ations as the shortage of draftsmen. 


Procedure in the House of Lords^ 

Except as provided by the Parliament Acts 1911 and 1949, which are con- 
sidered below, a Bill may be presented for the royal assent only when it has been 
approved by both Houses. After a public Bill has had its third reading in the 
Commons, it will be introduced into the Lords. The various stages in the Lords 
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are broadly similar to those in the Commons, although they are governed by 
separate standing orders. The main differences are that there are no standing 
committees and the committee stage is usually taken in committee of the whole 
House. Occasionally Bills are referred to public Bill committees consisting of 12 
or 14 members or to select committees, which hear expert evidence and are 
assisted by specialist advisers: such committees are useful in the case of private 
members’ Bills first introduced in the Lords."^ In committee, there is no pro- 
vision for the selection of amendments so that any amendments tabled may be 
moved. Even if no amendments are made in committee, there may be a Report 
stage; unlike the position in the Commons, there is no limitation on the amend- 
ments which may be moved at the third reading. 

While some Bills are approved by the Lords without debate or without 
amendment, proceedings in the House enable further amendments to be made 
to many Bills. This opportunity is particularly valuable when the effect of the 
guillotine has been that only part of a Bill has been considered in detail by the 
Commons. The government itself tables many amendments in the Lords, some- 
times in response to undertakings given in the Commons. The passage of a Bill 
through the Lords thus enables the drafting of Bills to be improved as well as 
substantial amendments to be made and new material introduced. During the 
1980s, the time spent by the Lords on legislation increased, and the House 
became more prepared to amend Bills against the government’s wishes, often 
on issues of principle and policy.^ 

Where a Bill approved by the Commons has been amended in the Lords, the 
Bill in its amended form goes back to the Commons so that the Lords’ amend- 
ments may be approved or rejected. If all the amendments are approved, the 
House of Commons sends a message notifying the Lords of this. If not, the 
message will contain reasons for disagreement and possibly counter-amend- 
ments. It then is for the Lords to decide whether to persist in its earlier decisions 
or to give way to the views of the Commons. Usually the Lords may be expected 
to give way; but if the House insists on maintaining its position, the disagree- 
ment between the two Houses must be resolved if the Bill is to receive the royal 
assent. The ultimate resolution of these conflicts is governed by the Parliament 
Acts 1911-49.® 


Distribution of Bills between the Houses 

While the foregoing account has assumed that Bills are always introduced in the 
Commons, in principle Bills may originate in either House. The major excep- 
tion is that by ancient privilege of the Commons, Bills of ‘aids and supplies’, ie 
those which relate to national taxation and expenditure or to local rates and 
charges upon them, must begin in the Commons.^ Moreover, the democratic 
character of the Commons and the fact that most ministers are MPs mean that 
Bills of major political importance start there. 


^ Griffith and Ryle, op cit, pp 486-7; Shell, op cit, pp 236-9. 
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These factors often mean that early in a session the Lords have too little 
legislative work, and have too much later in the session when a load of Bills 
approved by the Commons reaches them. In 1972, a new standing order was 
adopted by the Commons which relaxed the extent of the Commons’ financial 
privilege in the case of government Bills and made it easier for Bills with 
financial provisions to begin in the Lords.® 

In the Lords, any peer may present a Bill without notice and without seeking 
leave to do so. In practice not many private members’ Bills pass through the 
Lords before they have passed through the Commons, but Bills on controversial 
subjects are sometimes discussed in the Lords in one session before similar Bills 
are introduced into the Commons by private members in the following session.^ 

The royal assent 

Parliament cannot legislate without the concurrence of all its parts, and there- 
fore the assent of the Sovereign is required after a Bill has passed through both 
Houses. The Sovereign does not attend Parliament to assent in person, since an 
Act of 1541 authorised the giving of the assent by commissioners in the presence 
of Lords and Commons, and this became the invariable practice. Formerly the 
business of the Commons was interrupted to enable the Commons to attend the 
Lords for the purpose. But by the Royal Assent Act 1967, the assent, having 
been signified by letters patent under the Great Seal signed by the Sovereign, is 
notified separately to each House by its Speaker. The traditional procedure 
has not, however, been abolished. In giving the royal assent ancient forms are 
used.^^ A public Bill, unless dealing with finance, as also a private Bill other 
than one of a personal nature, is accepted by the words '‘La Reyne le veulf . A 
financial Bill is assented to with the words 'La Reyne remercie ses bons sujets, accepte 
leur benevolence et ainsi le veult\ The formula for the veto was 'La Reyne s'avisera\ 
The right of veto has not been exercised since the reign of Queen Anne. The 
veto could now only be exercised on ministerial advice, and no government 
would wish to veto Bills for which it was responsible or for the passage of which 
it had afforded facilities through Parliament. 

The consent of the Sovereign is requested before legislation which affects any 
matter relating to the royal prerogative is debated. Although the seeking of such 
consent may today be no more than an act of courtesy so far as government Bills 
are concerned, the need for this consent presents an obstacle for a private 
member’s Bill which seeks to abolish one of the Sovereign’s prerogatives, since 
it enables the government to prevent the House considering any such pro- 
posals.^® 

After the royal assent 

While the royal assent concludes the formal process by which Bills becorne law, 
it would be wrong to assume that the assent also marks the end of the legislative 


® HC Deb, 8 August 1972, col 1656; Erskine May, p 745; HC SO 78. 
® Shell, op cit, pp 151-6; Griffith and Ryle, op cit, pp 487-8. 

See HL Deb, 2 March 1967, col 1 181. 

“ See Crown Office Rules Order 1967, SI 1967 No 802. 
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process. The giving of the royal assent may bring the Act into force immedi- 
ately, but the operation of all or part of an Act is often suspended by pro- 
visions in the Act itself Thus the Act may specify a later date on which it is to 
come into force, or may give power to the government by Order in Council or to 
a minister by statutory instrument to specify when the Act, or different parts of 
it, will operate. Moreover, many Acts confer powers on the government to 
regulate in detail topics which are indicated only in outline in the Acts. While 
some Acts are complete in themselves, others, particularly those affecting com- 
plex social services, cannot take effect until the powers of delected legislation 
which they confer are exercised. Exercise of these powers is primarily a matter 
for the executive, subject to control and scrutiny by Parliament. 

Parliamentary interest in what happens after a Bill becomes law is not 
confined to delegated legislation, but traditional procedures are not well 
designed for enabling MPs to keep in touch with later developments. In 1971, 
the Select Committee on Procedure recommended that greater use should be 
made of ‘post-legislation’ committees. These committees would examine the 
working of a statute within a short period of its enactment, and would consider 
whether there was a need for early amending legislation to deal with difficulties 
arising in the administration of the Act, for example difficulties of interpret- 
ation.^® Select committees may be appointed to review the working of a particu- 
lar Act (the Abortion Act of 1967 has been the subject of several reviews) and 
the specialist select committees created in 1979 may also review the effects of 
legislation, but no scheme of post-legislation committees has been adopted. 


Private Bills 

A private Bill is a Bill to alter the law relating to a particular locality or to confer 
rights on or relieve from liability a particular person or body of persons (includ- 
ing local authorities and statutory undertakers, for example British Rail) . The 
procedure is regulated by the standing orders of each House relating to private 
business. When the objects of the Bill have been advertised and plans and 
other documents have been displayed in the locality concerned, a petition for 
the Bill together with the Bill itself must be deposited in Parliament by 27 
November each year. Landowners and others whose interests are directly affec- 
ted are separately notified by the promoters and they may petition against the 
Bill. The second reading of the Bill does not determine its desirability, as in the 
case of a public Bill, but merely that, assuming the facts stated in the preamble 
to the Bill to be true, it is unobjectionable from the point of view of national 
policy. If read a second time, the Bill is committed to a committee of four 
members in the Commons or of five members in the Lords. 

The committee stage is usually the most important stage in the passage of a 
private Bill, particularly if there are many petitions of objection to the Bill. The 
promoters and opponents of the Bill are usually represented by counsel and call 


Acts of Parliament (Commencement) Act 1793 and Interpretation Act 1978, s 4; Acts deemed 
in force at beginning of day on which royal assent given, if no other provision made. 
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evidence in support of their arguments. The views of relevant government 
departments are made known to the committee. The committee first consider 
whether or not the facts stated in the preamble, which sets out the special 
reasons for the Bill, have been proved. If the preamble is accepted, the clauses 
are taken in order and may be amended. If the preamble is rejected, the Bill is 
dead. After the committee stage the Bill is reported to the House and its 
subsequent stages are similar to those of a public Bill. When a private Bill is 
opposed, the procedure is expensive, each side having to bear the fees of their 
counsel, expert witnesses and parliamentary agents and the expense of prepar- 
ing the necessary documents. Unopposed Bills are scrutinised closely by officers 
of each House. This method of obtaining special statutory powers is useful to 
local authorities who seek wider powers than are generally conferred or who 
have special needs for which the general law does not provide. One reason for 
the elaborate procedure is to ensure that Parliament does not inadvertently take 
away an individual’s private rights.^® But there are other means of obtaining 
statutory authority for the exercise of special powers, and ministerial orders are 
of more general importance today, for example by the provisional order pro- 
cedure, a version of which is used in Scotland as a form of private legislation.^^ 
Another variant is ‘special parliamentary procedure’ under the Statutory 
Orders (Special Procedure) Act 1945: this must be observed if, for example, a 
government department wishes to acquire compulsorily certain types of land 
(such as land held inalienably by the National Trust) The subject of private 
legislation was subject to a broad review by a joint committee of both Houses in 
1988, and many detailed changes in the procedure were recommended, with the 
aim of reducing the need for private Bills. ^ 

A hybrid Bill has been defined as ‘a public Bill which affects a particular 
private interest in a manner different from the private interests of other persons 
or bodies of the same category or class’.^ Thus a Bill to confer general powers on 
the Secretary of State to acquire land for the construction of railway tunnels is 
not a hybrid Bill since all landowners are potentially affected: but the Bill which 
became the Channel Tunnel Act 1987, after a protracted parliamentary battle, 
was a hybrid Bill since it sought to confer power to acquire specific land and 
construct specific works. After its second reading, a hybrid Bill is referred to a 
select committee and those whose legal rights are adversely affected by the Bill 
may petition against the Bill and bring evidence in support of their objections. 
The Bill then passes through the committee stage and later stages as if it were 
an ordinary Bill. 

Whether a public Bill is hybrid and therefore subject to the standing orders 
for private business is a matter decided initially by the Examiners of Petitions 
for Private Bills, usually before the second reading. In 1976, after a government 
Bill to nationalise the aircraft and shipbuilding industries had completed a 
lengthy committee stage in the Commons, the Speaker ruled that the Bill was 
prima facie a hybrid Bill: rather than submit the Bill to a select committee to 


O^Pickvn V British Railways Board [1974] AG 765, p 81 above. 

Private Legislation Procedure (Scotland) Act 1936; Erskine May, ch 39. 
Erskine May, ch 38; and see Acquisition of Land Act 1981, ss 17-20. 

^ HL 625 (1987-88); and see Cm 1 1 10, 1990. 

^ Erskine May, p 519, and also pp 519-24, 793-4. 
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enable petitions against the Bill to be considered and evidence received, the 
government proposed and the Commons resolved that the standing orders 
relative to private business should not be applied to the Bill, a reminder that 
the House is master of its own procedure.^ When the Bill reached the Lords, the 
offending clauses were rejected; in the next session, the Bill was found by the 
Lords to be hybrid in respect of the clauses affecting ship-repairers. In 1977 the 
government withdrew these clauses rather than cause further delay to the Bill. 


B. Conflict between the two Houses 

The background to the Parliament Acts 1911—49 

No account has yet been given of the processes available for resolving disputes 
between the two Houses which cannot be settled by consultation and compro- 
mise while the Bill is passing to and fro between the Houses. Today it is 
generally accepted that the will of the elected House should ultimately prevail. 
In the 19th century, the only means of coercing the Lords available to a 
government was to advise the Sovereign to create enough new peers to obtain a 
majority for the government in the Lords. Thus in 1832 the Lords abandoned 
their opposition to the Reform Bill when William IV eventually agreed to 
accept Grey’s advice to create peers. Thereafter a rather uncertain convention 
developed that the Lords should give way in the event of a deadlock between the 
two Houses, whenever the will of the people was clearly behind the Commons, 
as it had been in 1832. This proved unsatisfactory for the Liberal party, since it 
gave the Lords a virtual claim to decide when a general election should be held 
to test the will of the people. Somewhat more definite rules applied to Bills 
relating to public finance. Since the 17th century, the Commons had asserted 
privilege in proposals for taxation and public expenditure: it was clear that the 
Lords might not amend such Bills, for this would trespass upon the exclusive 
right of the Commons to grant or refuse supplies to the Crown. But, however 
contradictory to that exclusive right it seems to us today, it was still asserted by 
the Lords that they had the right to reject financial Bills. With the widening of 
the electoral system, the growth of the Liberal party and the appearance of a 
perpetual Conservative majority in the Lords, the surviving powers of that 
House were bound to cause conflict. This conflict became an acute problem for 
the Liberal government after 1906. The Lords rejected measures of social 
reform which had been approved by the Commons; and in 1909 the Lords 
rejected the Finance Bill based on the budget which Lloyd George had pre- 
sented to the Commons. 

The Commons had in 1907 resolved that the powers of the Lords should be 
restricted by law to secure that within the limits of a single Parliament the final 
decision of the Commons should prevail. This principle of a suspensory veto 
became law in the Parliament Act 1911, passed after a prolonged constitutional 
crisis. This crisis was resolved only when, after two general elections in 1910, 


^ The complex saga may be followed at HC Deb, 25 May 1976 (col 299), 26 May (col 445), 27 
May (col 632), 29 June (col 218) and 20 July (col 1527). 

^ In 1860 the Lords rejected the Bill to repeal the paper duty. The Commons challenged the 
propriety of this rejection and from 1861 all proposals for taxation were included in a single 
Finance Bill: Taswell-Langmead, English Constitutional Histoiy, pp 548—9. 
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the Liberal government made known George V’s willingness on the Prime 
Minister’s advice to create over 400 new Liberal peers to coerce the Lords into 
giving way.^ 

The 1911 Act, which did not alter the composition of the upper House, made 
three main changes: [a) it reduced the life of Parliament from seven to five 
years; {b) it removed the power of the Lords to veto or delay money Bills; and 
(r) in the case of other public Bills, apart from a Bill to prolong the life of 
Parliament, the veto of the Lords was abolished and there was substituted a 
power to delay legislation for two years. The Act enabled the Welsh Church Act 
1914 and the Government of Ireland Act 1914 to become law. But the period of 
delay which the Lords could impose meant that in the fourth and fifth years of a 
Parliament the Lords could hold up a Bill knowing that it could not become law 
until after a general election. After 1945, faced with a massive programme of 
nationalisation which it wished to get through Parliament, the Labour govern- 
ment proposed to reduce the period of delay from two years to one year. After 
extensive discussions on the reform of the House of Lords, which broke down on 
the period of delay, the Parliament Act 1949 became law under the 1911 Act 
procedure. 

The present law 

Under the Parliament Acts 1911-1949, Bills may in certain circumstances 
receive the royal assent after having been approved only by the Commons. 
There are two situations in which this may happen: [a) if the Lords fail within 
one month to pass a Bill which, having passed the Commons, is sent up at least 
one month before the end of the session and is endorsed by the Speaker as a 
money Bill;® or {b) if the Lords refuse in two successive sessions, whether of the 
same Parliament or not, to pass a public Bill (other than a Bill certified as a 
money Bill or a Bill to extend the maximum duration of Parliament beyond five 
years) which has been passed by the Commons in those two sessions, provided 
that one year has elapsed between the date of the Bill s second reading in the 
Commons in the first of those sessions and the date of its third reading in that 
House in the second of those sessions.^ 

A money Bill is a public Bill which, in the opinion of the Speaker, contains 
only provisions dealing with: the imposition, repeal, remission, alteration or 
regulation of taxation; the imposition of charges on the Consolidated Fund or 
the National Loans Fund, or on money provided by Parliament for the payment 
of debt or other financial purposes or the variation or repeal of such charges, 
supply; the appropriation, receipt, custody, issue or audit of public accounts, or 
the raising or guarantee or repayment of loans. Bills dealing with taxation, 
money or loans raised by local authorities or bodies for local purposes are not 
certifiable as money Bills.® Thus the controversial poll tax legislation (the Local 
Government Finance Bill 1988) was not a money Bill. It was debated at length 


^ See Jenkins, Mr Balfour^s Poodle] Nicolson, King George V, chs 9 and 10; Jennings, Cahnei 
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’’ 1911 Act, s 2, as amended by the 1949 Act. 
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and amended in the Lords, although the main challenge to the government (a 
proposal that the community charge should be banded according to the payer’s 
income) was defeated by 317 to 183 votes.^ The statutory definition has been so 
strictly interpreted that most annual Finance Bills have not been endorsed with 
the Speaker’s certificate. Before giving the certificate, the Speaker must, if 
practicable, consult two members appointed from the chairmen’s panel each 
session by the Committee of Selection of the House of Commons. 

Where a Bill is presented for the royal assent under s 2 of the 1911 Act, it 
must be endorsed with the Speaker’s certificate that s 2 has been complied with. 
As the Speaker must certify that it is the same Bill which has been rejected in 
two successive sessions, there are strict limits on the alterations which may be 
made to a Bill between the first and second sessions. But the Bill in the second 
session may include amendments which have already been approved by the 
Lords and, in sending up the Bill in the second session, the Commons may 
accompany it with further suggested amendments without inserting them into 
the Bill.^^ 

Any certificate of the Speaker given under the 1911 Act ‘shall be conclusive 
for all purposes, and shall not be questioned in any court of law’, a formula 
which seeks to exclude any challenge to the validity of an Act passed under the 
Parliament Acts based on alleged defects in procedure. 

The Parliament Acts do not apply to Bills which seek to extend the maxi- 
mum duration of Parliament beyond five years, nor to local and private legis- 
lation, nor to public Bills which confirm provisional orders. Nor do they apply 
to delegated legislation: here the formal powers of the Lords will depend on 
whether the parent Act expressly empowers the Lords to approve or disapprove 
of the delegated legislation in question. 

Apart from the Welsh Church Act 1914 and the Government of Ireland Act 
1914, only the Parliament Act 1949 became law under the Parliament Act 
procedure before 1991. Under Labour governments after 1945, it was the prac- 
tice of the Lords to give way when Lords’ amendments to government Bills were 
rejected by the Commons. Lord Salisbury, leader of the Conservative majority 
in the Lords during the Labour government of 1945—51, stated that the broad 
rule followed was that what had been in the Labour programme at the previous 
general election would be accepted as having been approved by the people; but 
that the Conservative peers ‘reserved full liberty of action’ as to measures that 
had not been in the election manifesto. Direct confrontation between the 
Lords and the Commons was thus avoided, the general practice of the Lords 
being to allow a second reading to Bills coming from the Commons. 

In the late 1960s the Lords, strengthened by the appointment of life peers, 
adopted a more resolute policy, causing the Labour government in 1969 to 
abandon the House of Commons (Redistribution of Seats) (No 2) Bill.^^ In the 
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1974-75 session, failure to reach agreement between the Commons and Lords 
meant that the Trade Union and Labour Relations (Amendment) Bill did not 
become law. In the 1975—76 session, the Labour government invoked the 
Parliament Acts procedure but a much amended Bill was in March 1976 
accepted by the Lords. The Aircraft and Shipbuilding Industries Act 1977 was 
similarly delayed by opposition from the Lords until the government aban- 
doned the proposal to nationalise certain ship-repairing firms. 

In 1990-91, opposition from the Lords to the War Crimes Bill caused the 
Parliament Acts to be invoked for the first time by a Conserv^ative government. 
The Bill retrospectively authorised prosecutions in Britain in respect of war 
crimes in Germany between 1939 and 1945 by persons who had become British 
citizens. It had not been part of the Conservative programme at the 1987 
election and was carried on free votes in the Commons. It was however twice 
defeated on second reading in the Lords: following the second such defeat, the 
royal assent was given to it. The debates in the Lords were confused on the 
constitutional issues, but those peers who voted against the Bill on the second 
occasion knew that their action would not prevent the Bill from becoming law. 

Although the Parliament Acts applied in a clear way to the War Crimes Bill, 
the procedure under the Acts has potential difficulties (for example, at what 
stage has a Bill ‘not been passed’ by the Lords subsequently, once it has been 
given a second reading?). The statutory method of calculating the one year’s 
delay means that the effective delay may be considerably less than twelve 
months. 

It has been argued that the Parliament Act 1949 is invalid since the Parlia- 
ment Act procedure was never intended to be used for amending the 1911 Act 
itself and since a delegate may not use his delegated authority to increase the 
scope of his authority.^® While there are indeed limits on the Bills which may 
become law under the Parliament Act procedure, the argument that the 1949 
Act is invalid depends upon the view that measures passed by the Commons 
and the Crown alone should be regarded as delegated legislation: yet the in- 
terpretation of Commonwealth constitutions suggests that a legislature is not 
subject to the limitations implied by the maxim delegatus non potest delegare}^ 
While the 1911 Act was not intended to provide a final solution to the House of 
Lords question, it is doubtful whether the scope of the Act should be subject to 
implied constitutional limitations; if so, it would follow that, for example, a Bill 
to reform the Lords or to vary the succession to the throne could not become law 
under the Parliament Act procedure.'^® 

House of Lords reform 

The preamble to the 1911 Act looked forward to the creation of a new second 
chamber constituted on a popular instead of a hereditary basis and with its own 
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powers, but this has never occurred. In 1918, an all-party conference chaired by 
Viscount Bryce agreed that the primary functions of the second chamber 
included (^z) the examination and revision of Bills brought from the Commons; 
{b) the initiation and discussion of non-controversial Bills; {c) ‘the interposition 
of so much delay (and no more) in the passing of a Bill into law as may be 
needed to enable the opinion of the nation to be adequately expressed upon it’; 
and {d) full and free discussion of current issues of policy which the Commons 
might not have time to consider. Yet the Bryce conference did not agree as to 
the composition of the House, although many members favoured indirect elec- 
tion of the second chamber by the House of Commons. Disputes between the 
Houses could, it was suggested, be settled by a joint conference of 60 members, 
chosen equally from each House, meeting in secret.^ 

At an inter-party conference in 1948, extensive agreement was reached on 
broad questions such as the need for a second chamber which should comple- 
ment and not rival the Commons; the need to secure that a permanent majority 
was not assured to any one party; the admission of women; and the ending of 
admission based solely on succession to an hereditary peerage. The conference 
broke down through disagreement over the Lords’ delaying powers: the Labour 
government would have accepted a delay of 12 months from second reading in 
the Commons or nine months from third reading, whichever was the longer, but 
the Conservatives insisted upon 18 months from second reading or 12 months 
from third reading.^ In the event the Parliament Act 1949 became law. No 
general reform of the House of Lords took place, although the Life Peerages Act 
1958 and the Peerage Act 1963 modified its composition.^ 

Another all-party conference was convened by the Labour government in 
November 1967: this was very near the point of reaching complete agreement 
when the Lords in June 1968 rejected a government order continuing sanctions 
against the Rhodesian government,^ This caused the government to break off 
the conference and to propose a comprehensive scheme for the reform of the 
House, which was embodied in the Parliament (No 2) Bill 1968-69.^ This 
sought to eliminate hereditary membership, and to ensure that the House 
would not in future contain a permanent Conservative majority. It proposed 
two tiers of members. The ‘voting’ members, entitled to vote and speak, would 
comprise life peers and hereditary peers of first creation; but they would be 
expected to attend at least one-third of the sittings in each session and would 
retire at the end of the Parliament in which they became 72 years old; serving or 
retired law lords and a reduced number of Anglican bishops would also be 
voting members. The second tier of members, entitled to speak and take part in 
committees (except on legislation) but not to vote, would comprise created 
peers who were not able to attend the House regularly or had retired because of 
age from voting membership; and also, as a transitional measure, existing peers 
by succession who wished to stay in the House. Initially there would be about 
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250 voting members. New life peers would be created at the start of each new 
Parliament if this was necessary to give the government party approximately 
10% more members than the other parties in the House. Thus the balance of 
power would be retained by those voting peers who sat on the cross-benches 
and were not allied to any party. The creation of peers was to remain in the 
hands of the Prime Minister without legal limits. But an advisory committee 
would review periodically the composition of the House, for example to consider 
how far the House included members with knowledge of Scotland, Wales, 
Northern Ireland and English regions. 

Regarding the powers of the House, no change was proposed in respect of 
money Bills. In place of s 2 of the Parliament Act 1911, the reformed House was 
to have power to delay a Commons Bill for six months from the date on which 
the Lords had rejected the Bill, had insisted on maintaining amendments to 
which the Commons were opposed or had failed within 60 sitting days to make 
progress on a Bill sent up from the Commons. When the six months had 
elapsed, the Commons could then resolve that the Bill be submitted for the 
royal assent without the Bill needing to pass again through the Commons. The 
Bill could be sent for the royal assent in this way even though during the six 
months Parliament had been prorogued or dissolved. As regards delegated 
legislation, the Commons would have power to override any rejection of a 
statutory instrument by the Lords. 

While this scheme had the support of Labour, Conservative and Liberal 
leaders, and of the House of Lords, it was not popular with back-benchers in the 
Commons and it moved so slowly through its committee stage in the House that 
the government abandoned the Bill. The objections raised to the scheme 
included the wide patronage left to the Prime Minister; the artificial arrange- 
ments for ensuring that the government had a majority over other parties after 
each general election (which assumed that the government would always have 
an absolute majority in the Commons); doubts about having a large number of 
non- voting members; failure to provide satisfactorily for representation of the 
parts and regions of the United Kingdom; and failure to declare what the 
essential functions of the Lords should be. But the scheme had some advantages 
and its failure has meant that, while a second chamber is needed to serve a 
number of legislative purposes, the present House is restricted by its compo- 
sition from exercising its powers effectively.^ 

Within a federal system, the upper House normally has a role to play in 
representing the component parts of the federation, whereas the lower House 
may be elected on a population basis. In 1973 the majority report of the royal 
commission on the constitution rejected the idea of a regional structure for the 
Lords,^ and in 1978 the Labour government’s scheme of devolution to Scotland 
and Wales did not include reform of the Lords. 

No political consensus on the House of Lords existed in 1993. The Labour 
party conference in 1977 had called for ‘the total abolition of the House of Lords 
and the reform of Parliament into an efficient single chamber legislating body 
without delay’. At the 1983 election, the party undertook to abolish the House 
as quickly as possible and in the interim to remove all its legislative powers, 
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except for those relating to the life of Parliament. But in 1992, Labour declared 
that it would replace the Lords with an elected second chamber with power to 
delay for the lifetime of a Parliament, ‘change to designated legislation reducing 
individual or constitutional rights’. In 1978, a Conservative party review com- 
mittee considered a second chamber essential for the review of legislation and as 
a constitutional safeguard against an ‘elected dictatorship’. It proposed a House 
of some 400 members, one-third appointed on the advice of the Prime Minister 
after consultation with a committee of Privy Councillors, two-thirds elected by 
proportional representation. The House’s power to delay legislation would be 
based on the Parliament Act 1911, and a joint mediation committee would seek 
to resolve differences between the two Houses.^ But this scheme was not 
adopted as Conservative policy. The Liberal Democrats in 1992 favoured an 
elected second chamber as a senate, representing the nations and regions of the 
United Kingdom, and with power to delay legislation other than money Bills 
for up to two years. 


C. Financial procedure^ 

No government can exist without raising and spending money. In the Bill of 
Rights 1689, art 4, the levying of money for the use of the Crown without grant 
of Parliament was declared illegal. Relying on the principle that the redress of 
grievances preceded supply, the Commons could thereafter insist that the 
Crown pursued acceptable policies before granting the taxes or other revenue 
which the Crown needed. It has been said of the financial procedure of Parlia- 
ment that the Crown demands money, the Commons grant it and the Lords 
assent to the grant. Today a government regards it as a condition of holding 
office that its financial proposals should be accepted by the Commons. While a 
government may sometimes accept that its Bills should be amended in Parlia- 
ment against its wishes, it is unlikely that any government would accept that the 
Commons should modify its expenditure proposals. A government which failed 
to ensure supply would have to resign or to seek a general election. 

The requirement of statutory authority before a government can impose 
charges on the citizen is a fundamental principle which gives the citizen protec- 
tion in the courts against unauthorised charges. Another principle is that no 
payment out of the national Exchequer may be made without the authority of 
an Act, and then only for the purposes for which the statute has authorised the 
expenditure.^^ By contrast with the rule on taxation, this is less likely to give rise 


® The House of Lords: report of the Conservative review committee, chairman Lord Home And 
see R Blackburn [1988] PL 187. 

^ See also ch 17, with which this section must be read 
Erskine May, p 684 
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government’s Finance Bill in 1909. In 1975, the failure of the Prime Minister of Australia, Mr 
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Appropriation Bills) was the reason given by the Governor-General for dismissing him; p 259 
below. 
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to litigation in the courts since the rights of individuals are not in issue if it is 
broken. But on this principle is based an elaborate formal system of controlling 
expenditure in which both the government, through the Treasury, and the 
Commons play a part. The system still owes much to reforms linked with 
Gladstone’s tenure of office as Chancellor of the Exchequer in the 1860s. While 
the formal controls ensure that legal and financial proprieties are observed, they 
were not designed to cope with the present scale of public expenditure; other 
procedures that seek to control public expenditure more effectively will be 
considered in chapter 17. 

There are various roles which the Commons may play in respect of taxation 
and expenditure. First, since the level of public expenditure largely depends on 
the policies which governments pursue, the House can by discussion of policies 
influence the choices to be made between conflicting objectives (for example, 
improved social services as against lower taxation). Secondly, since the 
Commons cannot administer departments, MPs can as external critics scruti- 
nise the administrative performance of the departments, and find out whether 
they are effectively administered within the government’s broad policies. 
Thirdly, in the watch-dog role, the Commons may scrutinise the government’s 
activities to check that departments are observing the formal rules of public 
accounting. Fourthly, the Commons may scrutinise the details of tax legislation, 
just as they do in the case of other legislation. Since not all these functions are 
best discharged by the whole House, the House makes considerable use of 
committees for various financial purposes. 

Basic rules of financial procedure 

The financial procedures of the Commons are intricate and can only be outlined 
here. According to Erskine May, three rules underly present procedures. For 
the purpose of these rules, the word ‘charge’ includes both charges upon the 
public revenue, ie expenditure, and charges upon the people, ie taxation. 

1 A charge does not become fully valid until authorised by legislation; it must 
generally originate in the Commons, and money to meet authorised expenditure 
must be appropriated in the same session of Parliament as that in which the 
relevant estimate is laid before Parliament. 

2 A charge may not be considered by the Commons unless it is proposed or 
recommended by the Crown. The financial initiative of the Crown is expressed 
in a standing order of the Commons which in part dates from 1713: ‘This House 
will receive no petition for any sum relating to public service or proceed upon 
any motion for a grant or charge upon the public revenue . . . unless recom- 
mended from the Crown.’ This rule gives the government formal control over 
almost all financial business in the Commons and severely restricts the ability of 
Opposition and backbenchers to propose additional expenditure or taxation. 

3 A charge must first be considered in the form of a resolution which, when 


Erskine May, ch 26. A fourth rule, that no more than one stage of money Bills may be taken 
on the same day in the Commons, now seems obsolete: cf Erskine May, pp 692, 707. For 
discussion of earlier forms of the rules, see Reid, The Politics of Finanaal Control and M Ryle in 
Walkland (ed). The House of Commons in the Twentieth Century, ch 7. 

For the history of SO 46, see Reid, op cit, pp 35-45. 


13 




212 Part II: The institutions of government 


agreed to by the House, forms an essential preliminary to the Bill or clause by 
which the charge is authorised. Before 1967, these resolutions had to be passed 
by the whole House sitting as the Committee of Supply, in the case of expendi- 
ture, or as the Committee of Ways and Means, in the case of taxation. These 
committees no longer exist and the resolutions are now passed by the House 
itself Certain financial Bills must be preceded by a Commons resolution before 
they can be read a second time. But for most Bills, whether the main object or 
an incidental object is the creation of a public charge, the financial resolution 
normally follows the second reading and must be proposed by a minister. In 
1937 the Prime Minister instructed departments and parliamentary draftsmen 
to draft financial resolutions in wide terms in order that the committee stage of 
Bills might not be unduly confined by the resolutions.^^ 

The work of the Commons is conducted on a sessional basis, each session 
usually running for a year from early November. However, the government’s 
financial year begins on 1 April (the income tax year begins on 6 April). The 
result is a rather complex annual financial cycle, which will now be described — 
first in relation to the authorisation of expenditure (supply), second in relation 
to taxation. 


Consideration of estimates 

By a long-standing principle of financial procedure, the estimates of departmen- 
tal expenditure must be approved by resolutions of the Commons to enable the 
necessary money to be appropriated from the Exchequer. Each year, generally 
during February or March, the estimates of expenditure for the year commenc- 
ing in April are presented to Parliament and published. The estimates will have 
been prepared by the departments themselves in the previous autumn and will 
have been revised by and agreed with the Treasury, in accordance with current 
Cabinet policy. 

In the 19th century and until 1967, the estimates were considered by the 
House sitting in the Committee of Supply, which could reduce but not increase 
a departmental vote. In fact, by 1900 consideration of the estimates had become 
little more than a peg on which to hang a debate on some aspect of government 
policy. As was said in 1966, ‘the forms of procedure by which the House 
considers and votes Supply have . . . come to be mainly used not for truly 
financial purposes but as a means of controlling administration’.^^ By conven- 
tion of the House, the subjects debated were chosen by the Opposition. The 
tradition of supply business for a time survived the abolition of the Committee 
of Supply. Between 1967 and 1982, 29 ‘supply days’ were assigned for debate on 
topics chosen by the Opposition, taken during the session at times which 
enabled the various categories of estimates to be formally approved by certain 
fixed dates. In 1982, the House severed the connection between debates 
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initiated by the Opposition and formal consideration of the estimates.^ In each 
session, 20 days in the whole House are now allotted for opposition business,^ 1 7 
at the disposal of the leader of the Opposition and three at the disposal of the 
second largest opposition party, out of which some time is made available to the 
smaller parties. By a separate standing order, three days each session are 
allotted for the consideration of estimates, and must be taken before 5 August.^ 
The particular estimates to be debated are selected by the Liaison Committee, 
which comprises the chairmen of the House’s select committees.^ The estimates 
selected will usually have been the subject of reports by select committees; in 
1990 the Select Committee on Procedure recommended that these three esti- 
mates days should become days on which reports by the departmentally related 
select committees should be considered.^ 

Standing orders also specify the dates by which the House must approve 
(without debate) the winter supplementary estimates and votes on account (6 
February), the spring supplementaries and excess votes (18 March), and all 
outstanding estimates (5 August).^ Estimates for the Scottish departments are 
referred to the Scottish Grand Committee, with a limit of six days for debate.^ 

Consolidated Fund and Appropriation Acts 

Once the formal supply resolutions have been approved by the Commons, they 
must be embodied in legislation. Where this authorises the issue of money from 
the Consolidated Fund, it is known as a Consolidated Fund Act; where it also 
gives authority for the appropriation of money to the purposes contained in the 
estimates, as with the main estimates that must be adopted in July or early 
August, it is known as an Appropriation Act. By custom of the House, debate 
on Consolidated Fund or Appropriation Bills had become an opportunity for 
back-bench MPs to debate subjects of their own choice. In 1982 the House 
decided that the various stages of these Bills should be taken formally and 
without debate; but on the day when such a Bill passes through the House, a 
series of private members’ debates commences on a motion for the adjournment 
of the House that can continue through the night until 9 am on the next day.® 
The object of this strange procedure is to preserve for private members opportu- 
nities for debate which they had previously exercised while essential financial 
legislation was passed. 


Votes on account and supplementary estimates 

Although no expenditure can be incurred without parliamentary authorisation, 
the Appropriation Act is not passed until July or early August. Since each 
financial year begins on 1 April, the government must have interim authority 


^ See HC 118 (1980-81) and HC Deb, 19 July 1982, col 117. 
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for its expenditure. For this purpose, in the preceding November, votes on 
account of the civil and defence departments are submitted, and these are 
incorporated in one or more Consolidated Fund Bills passed before 1 April. The 
sum formally authorised by the Appropriation Act is the total expenditure 
voted for the year less the sum already authorised by Consolidated Fund Acts. 

Where a department considers that it will need to exceed its estimated 
expenditure during the current financial year, whether because of unforeseen 
circumstances or new policy decisions, a supplementary estimate must be intro- 
duced. Supplementary estimates are submitted in June, November and Febru- 
ary. The resolutions authorising the withdrawal from the Consolidated Fund of 
the sums so voted are embodied in the next Consolidated Fund Act to be passed 
or, in the case of the summer supplementary estimates, in the Appropriation 
Act. 

Other forms of authorisation 

1 The need for an excess vote arises when a department has incurred expenditure 
beyond the amount granted to it but has not been able to present a supplemen- 
tary estimate to cure the excess before the end of the financial year. The excess 
votes are examined each year by the Public Accounts Committee on a report 
from the Comptroller and Auditor General^ before they are granted in the 
March Consolidated Fund Bill. 

2 In times of grave emergency there may be voted a lump sum not allocated to 
any particular object. Such votes are known as votes of credit. By this means the 
extraordinary expenditure in time of world war was in the main voted. The 
method involved relaxation of the usual methods of Treasury control. 

3 The estimates for appropriation in aid appear side by side with the estimates of 
expenditure, though only the net amount of the latter is voted. Appropriations 
in aid are sums received by departments (usually in return for services 
provided) and retained to meet departmental expenditure. 

4 Expenditure by a department may be needed for urgent purposes not covered 
by its existing legislation. In cases of urgent or temporary expenditure, the 
general provision made for the department in the Appropriation Act may be 
sufficient authority: but this is not acceptable if the Appropriation Act is 
thereby used to override limits imposed by existing legislation. Money may be 
spent in anticipation of express statutory authority when by a supplementary 
estimate expenditure is proposed for purposes to be authorised by a future Act. 
In 1967, the government was strongly criticised for paying the salaries of the 
Parliamentary Commissioner for Administration designate and his staff before 
the Bill to create this office had become law: the money had in fact come out of 
the Civil Contingencies Fund, a statutory reserve fund to meet items of expendi- 
ture which could not have been foreseen.^® The maximum capital in the Fund, 
now re-named the Contingencies Fund, is fixed at an amount equal to 2% of the 
authorised supply expenditure for the previous year: ^ ^ it may not now be drawn 
upon for any purpose for which legislation is necessary until a second reading 
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has been given to the Bill in question. The existence of the Fund, which has 
increased to over 2 billion pounds, is a striking exception to the principle that 
parliamentary authority should be obtained before expenditure is incurred; 
effective scrutiny of the Fund depends on the Treasury, backed up by the 
Comptroller and Auditor-General’s powers of audit. The legality of payments 
from the Fund appears uncertain, but is not a matter likely to arise for decision 
in the courts. 

Taxation 

While many forms of revenue, such as customs and excise duties, are raised 
under Acts which continue in force from year to year, some taxes, notably 
income tax and corporation tax, are authorised from year to year. The machin- 
ery for the collection of these taxes is permanent but Parliament must approve 
each year the rates of tax. Until 1993, the traditional practice has been that the 
Chancellor of the Exchequer presents his Budget early in April. The Budget 
speech includes a survey of the national economy as well as a financial survey of 
the past year; the total estimated expenditure having been published, the 
Chancellor announces his proposals for taxation and for changes to the revenue 
legislation. The contents of the speech are kept secret until the speech is de- 
livered. While the government is collectively responsible for the Budget speech 
and the Chancellor prepares it in close consultation with the Prime Minister, 
the contents are made known to the Cabinet only on the previous day, or even 
on the morning of the speech. The Budget is seen, not as a simple balancing of 
tax receipts against expenditure, but as a sophisticated process in which the 
instruments of taxation and expenditure are used to influence the course of 
the economy’. The Chancellor may find it necessary to announce changes in 
indirect taxation and expenditure decisions at other times in the year. In recent 
years, his autumn statement has outlined expenditure plans and reviewed the 
economy. With effect from 1993, the Budget speech is to be combined with 
the autumn statement on public expenditure and delivered in December, so 
that the public expenditure decisions of the government may be considered at 
the same time as its revenue proposals. 


Budget resolutions 

As soon as the Chancellor’s speech is completed, the House passes formal 
resolutions which enable immediate changes to be made in the rates of existing 
taxes and duties and give renewed authority for the collection of the annual 
taxes. These resolutions are confirmed by the House at the end of the Budget 
debate. The taxing resolutions are later embodied in the annual Finance Act. 
The effect of any changes made by the Finance Act may be made retrospective 
to the date of the Budget or any selected date. 

It was for long the practice to begin at once to collect taxes under the 
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authority of the Budget resolutions alone. But in Bowles v Bank of England 
Bowies successfully sued the Bank for a declaration that it was not entitled to 
deduct any sum by way of income tax from dividends, until such tax had been 
imposed by Act of Parliament. This decision illustrates the principle in Stockdale 
V Hansard}^ that no resolution of the House of Commons can alter the law of the 
land. The decision made it necessary to pass a law which has now been re- 
enacted in the Provisional Collection of Taxes Act 1968. This Act gives statu- 
tory force for a limited period to resolutions of the House varying an existing tax 
or renewing a tax imposed during the preceding year. Under the Act, the 
Finance Bill which embodies the resolutions must be read a second time within 
25 sitting days of the resolutions having been approved by the House; and an 
Act confirming the resolutions must become law within four months from the 
date of the resolution or by 5 August in the same year if voted in March or 
April. As now amended, the Act applies to resolutions for the variation 
or renewal of income tax, value added tax, customs and excise duties and 
petroleum revenue tax.^^ 

Because the Finance Bill must become law by 5 August, the government 
must ensure that the Bill has passed the Commons and is sent to the Lords as 
early in July as possible. Now that the committee stage of the Bill is divided 
between the whole House and a standing committee, this presents fewer prob- 
lems than formerly. Although the House of Lords generally takes the oppor- 
tunity of debating the Finance Bill on its second reading, its passage through 
the Lords is unopposed. Even if the Finance Bill is not certified as a ‘money Bill’ 
for the purposes of the Parliament Act 191 1, it would in any event be a serious 
breach of the financial privileges of the Commons for the Lords to seek to 
amend it as it comes within the hallowed class of ‘Bills of Aids and Supplies’.^® 
However, no such breach occurs if the Lords amend a Bill concerning the 
revenue-raising powers of local government.^® 


Parliamentary scrutiny of government expenditure 

We have seen that the formal machinery for control of the government’s esti- 
mates by the Commons has traditionally been used for broader political 
purposes. Before the creation of the present system of select committees in 
1979,^^ the House had appointed a succession of committees to examine govern- 
ment expenditure. During the two world wars, select committees on national 
expenditure were appointed. After 1945, the House each year appointed a 
committee to examine such of the estimates presented to the House as it saw fit, 
‘and to report what, if any, economies consistent with the policy implied in 
those Estimates (might) be effected therein’. In fact, rather than making a 
detailed examination of estimates in order to propose economies, the committee 
sought to inquire more broadly into the effectiveness of the work of government 
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departments; thus the Estimates Committee ‘became an instrument of general 
administrative review and scrutiny, and a major source of information about 
how the departments operate’.^ In 1965, the committee’s sub-committees began 
to specialise in particular areas of government activity as the demand was 
raised for the appointment of specialised investigatory committees by the 
House. In 1971, the Estimates Committee gave way to a new Expenditure 
Committee consisting of 49 members; its remit was ‘to consider any papers on 
public expenditure presented to this House and such of the estimates as may 
seem fit to the Committee and in particular to consider how, if at all, the policies 
implied in the figures of expenditure and in the estimates may be carried out 
more economically’.^ 

The Committee, which was composed of back-bench members, carried out 
its work through six sub-committees, concerned respectively with such broad 
fields as defence and external affairs; the environment; trade and industry; 
social services and employment. Within these broad areas, each sub-committee 
inquired into a selected departmental activity. The aim of the committee was to 
inform the House about particular areas of the government’s work so that they 
might be better debated in Parliament and outside. As with many committees of 
the Commons, the Expenditure Committee sought to avoid working in an 
atmosphere of party politics and to produce unanimous reports. The com- 
mittee’s work extended into matters that might seem to have no financial 
implications, but this scrutiny of the work of government derived directly from 
the constitutional function of the Commons in authorising expenditure. The 
Expenditure Committee was abolished in 1979, having prepared the way for the 
more comprehensive scheme of departmentally related committees described in 
the next section. Parliamentary scrutiny of expenditure is however maintained 
through the audit procedures applied to departmental accounts by the 
Comptroller and Auditor-General and the Public Accounts Committee, and 
described in chapter 17. 


D. Scrutiny of administration 

In chapter 7, the principle of responsible government was discussed. We are 
now concerned with the procedures within the Commons by which the conduct 
of administration may be scrutinised by the House. The legislative and financial 
procedures of Parliament have strongly influenced the means by which Parlia- 
ment finds out about the administrative work of government. But certain pro- 
cedures have an importance which is not related either to legislation or to 
finance. 

Parliamentary questions^ 

At the start of each day that the House is sitting, except on Fridays, 45 to 55 
minutes are set aside to enable members to question ministers. As well as 
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receiving oral answers to written questions of which prior notice has been given, 
members may ask oral supplementary questions on matters arising out of the 
minister’s reply to the written question. Members may also ask questions for 
written answer at any time. According to Erskine May, ‘the purpose of a 
question is to obtain information or press for action’; questions to ministers 
‘should relate to the public affairs with which they are officially connected, to 
proceedings pending in Parliament, or to matters of administration for which 
they are responsible’.^ Because of the existence of question- time, matters con- 
cerning their constituencies may be raised by members privately in correspon- 
dence with ministers, who know that an unsatisfactory reply may lead to the 
tabling of a question. For this reason questions are used more for concentrating 
public attention on topics of current concern than for securing the redress of 
individual grievances. Civil servants are aware that action which they take may 
result in a parliamentary question. While ministers customarily answer those 
questions which have been accepted as being in order by the clerks of the 
House, acting under the Speaker’s direction, it is for the minister himself to 
decide whether and how to reply to questions. There are a number of grounds 
on which the information sought may be withheld, for example, if the cost of 
obtaining the information would be excessive or if it would be contrary to the 
public interest for the information to be given (for example, matters relating to 
confidential Cabinet proceedings or to the security services). ‘An answer to a 
question cannot be insisted upon, if the answer be refused by a Minister’.^ 
Question-time, it has been said, is ‘pre-eminently a device for emphasizing the 
individual responsibility of ministers’.^ Thus questions may be ruled out of 
order or refused an answer if they relate to matters for which ministers are not 
responsible: for example, decisions by local authorities, the BBC, courts and 
tribunals, the universities, trade unions and so on, for which no minister is 
directly responsible, or matters concerning the day-to-day administration of a 
national industry.^ 

Departmental ministers attend for questioning by rota, although the Prime 
Minister is allotted 15 minutes every Tuesday and Thursday. Members may 
not ask more than two starred questions (ie questions for oral answer) on any 
day, and not more than one to a particular minister. Notice of starred questions 
cannot be given more than ten sitting days in advance.^ Starred questions which 
are not reached during question-time receive a written answer. While question- 
time dramatises the personal responsibility of ministers to the House for govern- 
ment policy and departmental action, its effectiveness as a means of securing 
information which the government does not wish to make available is limited. 
The twice-weekly questioning of the Prime Minister receives much attention in 
the media, and the use of ‘open’ questions to the Prime Minister (for example, 
asking him to list his engagements for the day) is permitted as a device for 
enabling a wide range of supplementary questions to be asked. ^ A member who 
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is dissatisfied with a reply may take the matter further, for example by raising 
the matter in an adjournment debate. The answers to all questions, both 
written and oral, are printed in Hansard, and so too are the answers sent to 
MPs from the chief executives of the executive agencies set up under the 'first 
steps’ initiative. The marked increase in the number of questions asked for 
written answer, which is linked with the increasing use by some MPs of research 
assistants, is not considered such as to make necessary any limit on the number 
of questions which MPs may ask.^^ 


Debates 

At the end of every day’s public business, when the adjournment of the House is 
formally moved, half an hour is made available for a private member to raise a 
particular issue and for a ministerial reply to be given. Members periodically 
ballot for the right to initiate an adjournment debate and advance notice of the 
subject is given so that the relevant minister may reply. While this gives more 
time for discussion of an issue than is possible in question-time, the member is 
not able to challenge the minister’s reply, which often consists of a reasoned 
defence of the department’s decision. During the debate, incidental reference to 
the need for legislative action may be permitted by the Speaker. These brief 
debates are not followed by a vote of the House. 

Although there is usually no lack of business for the House, provision is made 
for debates to be held at short notice on motions for the adjournment of the 
House for the purpose of discussing a specific and important matter that should 
have urgent consideration. The Speaker must be satisfied that the matter is 
proper to be discussed under the urgency procedure and either the request must 
be supported by at least 40 members, or leave for the debate must be given by 
the House, if necessary upon a division. In deciding whether the matter should 
be debated, the Speaker must consider the extent to which it concerns the 
administrative responsibilities of ministers or could come within the scope of 
ministerial action, but he does not give reasons for his decision. Only one or 
two requests for such debates are granted each year, requests from the Oppo- 
sition front bench succeeding more often than those from back-bench MPs.^'^ 

Other occasions on which members may debate the administration of 
government departments occur on opposition days, in debates on the Queen’s 
Speech and in the all-night adjournment debate which follows the passage of a 
Consolidated Fund Bill. All such debates are limited by the adversary frame- 
work in which they are held and individual members have no means of probing 
behind the statements made by ministers. These limitations have given rise to 
demands for other procedures by which the House may inform itself more 
directly of the work of government departments. Where it is alleged that malad- 
ministration by a department has caused injustice to individual citizens, a 


'0 HC 178 (1990-91), p XX. 

HCS0 9(7). 

'2 HCS0 29. 

HCSO20, 

Griffith and Ryle, op cit, pp 264-5, 350-2, 377-9. For an outstanding example of such a 
debate, see that on the Westland affair on 27 January 1986. 




220 Part II: The institutions of government 


member may refer the citizen’s complaint for investigation to the Parliamentary 
Commissioner for Administration.^^ Another method of investigating an issue is 
for the matter to be examined by a select committee. 


Select committees 

Select committees were much used to investigate social and administrative 
problems in the 19th century. A group of MPs would examine a topic of current 
concern, with power on behalf of the House to take evidence from witnesses 
with firsthand knowledge of the issues. Their report, published with the sup- 
porting evidence, might convince the House of the need for legislative reforms. 
The use of select committees declined as departments grew in strength and 
resources, as the primary initiative for legislation moved to the government, and 
as the party system established stricter control over back-bench MPs. The 
experience of the select committee on the Marconi scandal, when Liberal minis- 
ters were accused of reaping financial rewards through their prior knowledge of 
a government contract, showed that a select committee was not appropriate for 
investigations directly involving the reputation of Cabinet ministers. How- 
ever, the Public Accounts Committee has since 1861 had the task of reporting to 
the House on the financial and accounting practices of departments.^^ In the 
period after 1945, little use was made of committees for scrutinising adminis- 
tration, apart from the work of the Estimates Committee described in Section C 
above, the technical scrutiny of delegated legislation by the committee on 
statutory instruments,^® and (from 1956) the work of the select committee on 
nationalised industries. One obstacle to the development of such committees 
was the fear that their investigations would interfere with the running of depart- 
ments and conflict with ministerial responsibility. In 1959 the Select Committee 
on Procedure rejected a proposal for a committee on colonial affairs, on the 
ground that this was ‘a radical constitutional innovation’: ‘there is little doubt 
that the activities of such a committee would be aimed at controlling rather 
than criticising the policy and actions of the department concerned. It would be 
usurping a function which the House itself has never attempted to exercise.’ 

By the mid 1960s, the mood of the Commons had changed. In 1965, a report 
of the Committee on Procedure declared that lack of knowledge of how the 
executive worked was the main weakness of the House.^^ After some hesitation 
by the Labour government, some limited reforms were made in 1966-68 while 
Richard Crossman MP was leader of the House. Two new specialised com- 
mittees were created in 1966, one to consider the activities of a department (the 
Ministry of Agriculture, Fisheries and Food), the other to consider the subject 
of science and technology. The latter committee was regularly re-appointed in 
later sessions, but the Committee on the Ministry of Agriculture survived only 
for two sessions. Other committees established piecemeal at this time included 
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committees to examine the activities of two departments (Education and 
Science, and Overseas Development), race relations and immigration, and 
Scottish affairs. During the 1970s, such committees existed alongside the 
Expenditure Committee and its sub-committees (outlined in Section C above) . ^ 
In 1978, an influential report by the Select Committee on Procedure recom- 
mended a complete reorganisation of the select committees to produce a more 
rational structure and to provide means by which MPs could regularly scruti- 
nise the activities of the main departments.’ The incoming Conser\^ative 
government moved with notable speed to adopt these recommendations.^ 

Now embodied in the House’s standing orders,^ the present system of select 
committees is directly related to the principal government departments. Four- 
teen committees are appointed for the life of a Parliament to examine the 
‘expenditure, administration and policy’ of the main departments, the list in 
December 1992 being as follows: agriculture; defence; education; employment; 
environment; foreign affairs; health; home affairs; industry and trade; the 
national heritage; Scottish affairs; social security; transport; Treasury and civil 
service; Welsh affairs. Each committee has either nine or 1 1 members, except 
for the Scottish Affairs Committee with 13 members. Three committees have 
power to appoint a sub-committee: the Foreign Affairs Committee (whose sub- 
committee generally has dealt with overseas development); the Home Affairs 
Committee (whose sub-committee, if appointed, deals with race relations and 
immigration); and the Treasury and Civil Service Committee (whose sub- 
committee has dealt mainly with civil service matters). 

As well as examining the work of the principal department specified for the 
committee, each committee has power to look at ‘associated public bodies’, that 
is, public corporations, boards and advisory bodies in the relevant field (thus 
the work of the Commission for Racial Equality has been examined by the 
Home Affairs Committee). Not including Wales and Scotland, 228 public 
bodies associated with government departments have been identified by the 
committees.^ 

Only back-bench MPs serve on the committees. Each committee has a 
majority of members from the government side of the House, but some com- 
mittee chairmen are opposition members. The committees are serviced by 
House of Commons clerks, and they may appoint specialist advisers. Within its 
subject-area, each committee may choose the topics for investigation, subject 
only (through the Liaison Committee) to the avoidance of duplication with 
other committees. The topics investigated vary widely in scope, ranging from 
major subjects that may take a year or longer to complete, to the latest depart- 
mental estimates and issues of topical concern which a committee may seek to 
influence by holding one or two hearings and publishing the evidence with a 

* See Morris (ed), The Growth of Parliamentary Scrutiny by Committee; and Mackintosh, Specialist 
Committees in the House of Commons - have th^ failed? 

2 HC 588-1 (1977-78), chs 5-7; and see HC Deb, 19 and 20 February 1979, cols 44, 276. 

^ HC Deb, 25 June 1979, col 33. The literature on the select committees includes Drewr\' (ed), 
The New Select Committees; G Drewry in Jowell and Oliver (eds), The Changing Constitution, ch 6; 
Englefield (ed). Commons Select Committees; Griffith and Ryle, Parliament, ch 1 1; and N Johnson 
in Ryle and Richards (eds). The Commons under Scrutiny, ch 9, For the Procedure Committee s 
review of the system in 1990, see HC 19—1 (1989-90). 

^ HC SO 130. 

^ HC 92 (1982-83), p 13. 
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brief report. This freedom for a committee to decide for itself what to investigate 
is very important, and no government approval is needed. Thus the Foreign 
Affairs Committee chose to explore the role of the Westminster Parliament in 
the Canadian constitutional controversy at a time when the government had 
indicated that its policy was to accept without question any proposals coming 
from the Canadian government in Ottawa; the committee came to a different 
conclusion, after studying the matter in much greater depth than the Foreign 
and Commonwealth Office had done.^ Similarly, the Employment Committee 
chose to examine the government’s decision banning trade union membership 
at GCHQ;^ the Foreign Affairs Committee examined the sinking of the General 
Belgrano during the Falklands conflict;^ the Treasury and Civil Service Com- 
mittee examined the relations between ministers and civil servants following 
Clive Ponting’s acquittal under the Official Secrets Act^ and no less than three 
committees examined aspects of the Westland affair. The Treasury and Civil 
Service Committee has published many strongly argued reports, dealing with 
the government’s budgetary and monetary policies, financial procedure, and 
other economic issues. 

Such reports would be valueless if they merely reproduced the government’s 
current justification of its policies. The committees are aware that, even though 
they seldom change government decisions, as all-party committees they exercise 
an important critical function. Voting on party lines can occur when a com- 
mittee is deciding the contents of its report, but this is exceptional and not the 
rule. For criticism of the government to be made, it must have been supported 
in the committee by one or more MPs from the government side of the House. 
The committee’s report contains only the majority view; but the extent of unity 
or division is revealed in minutes of committee proceedings that are published 
with the report. 

In 1979, some MPs believed that such committees might detract from the 
adversary quality of parliamentary procedure, might develop consensus poli- 
tics, might develop too close a relationship with the departments concerned, 
and so on. These fears have not been borne out. But the 1979 reform of 
committees did not transform the power-relationship between government and 
Parliament. The government has undertaken to cooperate fully with the com- 
mittees^^ but it lays down the rules by which civil servants may give evidence; 
these rules seek to protect from scrutiny the process of decision-making within 
government. Despite the efforts of the Defence Committee, the government 
refused to allow the committee to examine individual civil servants involved in 
the Westland affair, sending in their place the Head of the Civil Service to 
answer questions. Where civil servants are unable to answer a committee’s 

^ HC 42 and 295 (1980-81); Cmnd 8450, 1981; HC 128 (1981-82). 

^ HC 238 (1983-84). 

^ HC 11 (1984-85). 

^ HC 92 (1985-86). 

Defence Committee, HC 518, 519 (1985-86); Trade and Industry Committee, HC 176 (1986- 
87); Treasury and Civil Service Committee, HC 92 (1985-86). 

HC Deb, 25 June 1979, col 45; and 16 January 1981, col 1697. 

HC 588-1 (1977-78), app D. See also HC 92 (1982-83), p 17. A later version of the 
guidelines for officials giving evidence to select committees was published in Cm 78, 1987. 

For the role of select committees in the Westland affair, see Drewry, The New Select Committees, 
pp411-17. 
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questions, a minister from the department may attend for questioning. While 
evidence is usually heard in public, departments may ask for private sittings 
and for sections of the evidence to be deleted from the published report, on 
grounds of the public interest. 

In 1990, the House’s Select Committee on Procedure reported on the first ten 
years of the ‘departmental’ select committees. Between 1979 and 1990, they had 
published 591 reports and 231 special reports. Between 1979 and 1988, 116 
reports (about 25% of the then total) had been the subject of debate in the 
Commons. In the committee’s view, the committees ‘provided a far more vigor- 
ous, systematic and comprehensive scrutiny of Ministers’ actions and policies 
than anything which went before’. Some committees had had difficult re- 
lations with the departments which they were scrutinising; but the Home 
Affairs Committee had maintained close relations with the Home Office. The 
government accepted that select committees were an ‘indispensable part of the 
work of the House of Commons’ and repeated its pledge from 1981 that where 
there was evidence of general concern in the House regarding a ministerial 
refusal to supply information to a committee, it would seek to provide time to 
enable the House to express its view.^^ 

Such an undertaking is worth little if the government is determined to resist a 
committee’s requests for evidence on a politically sensitive matter. But, in 
general, it strengthens the Commons that for each major department of govern- 
ment there is a committee of MPs able to scrutinise its decisions and policies. In 
1991, this was demonstrated when the Lord Chancellor’s Department and the 
Law Officers’ departments, which had been kept out of the committee system in 
1979, were brought within the system.^® Yet the system of committees has not 
changed the power structure in British government: as was remarked of the 
Transport Committee, ‘the influence of the Committee will not be increased by 
a more systematic and comprehensive scrutiny of government proposafein tirne 
for their consideration by the House, unless the House is prepared to accept its 
recommendations even where they cut across party lines 

This account has focused on the 14 departmentaily related select committees 
in the House of Commons, In addition to these committees, the House also 
appoints some nine other select committees^^ of which the Public Accounts 
Committee, the Statutory Instruments Committee, and the Committee on the 
Parliamentary Commissioner for Administration are each concerned with the 
scrutiny of executive action. Some similar committees are also appointed by 
the House of Lords. 

Finally, to complement the procedures of the House considered above, it is 
widely accepted that an MP’s office provides a means by which individual 
grievances, particularly within the constituency, may be raised with the public 
authority concerned. An MP’s experience of how administrators serve the 
public may well influence his or her work in the House and its committees. 
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Chapter 11 

Privileges of Parliament 


If legislative bodies are to be able to perform their constitutional functions 
effectively, they must have freedom to conduct their own proceedings without 
intervention from outside bodies. Parliamentary privilege does not exist for the 
personal benefit of members of Parliament. The sole justification for the 
present privileges of the House of Commons is that they are essential for the 
conduct of its business and maintenance of its authority.’^ The privileges of each 
House have both external and internal aspects: they restrain interference with 
the House from outside, thus restricting the freedom of speech and action which 
those outside the House would otherwise have; they also protect the House from 
internal attack, for example, from the conduct of members which is an abuse of 
their position. 

Privilege is an important part of the law and custom of Parliament. In so far 
as privilege may affect the position of those outside the House, questions as to 
the existence and extent of privilege must be settled by the courts. In this sense, 
except when a privilege has been created by statute, privilege is part of the 
common law. Since neither House can separately exercise the legislative supre- 
macy of Parliament, neither House can by its own resolution create new privi- 
leges. Where a dispute arises as to a matter of privilege, the courts will not 
enquire into the exercise of privilege, nor into the internal proceedings of either 
House; but the courts will not allow a House to extend its privileges at the 
expense of the rights of the citizen. Today the most difficult disputes are likely to 
involve the issue of whether a particular application of privilege in a new set of 
circumstances is to be categorised either as the legitimate exercise of an existing 
privilege in changed circumstances or as an attempt to create a new privilege; in 
the latter case, an Act of Parliament is needed if the law is to be changed.^ 


' Memorandum by Sir Barnett Cocks, in Report from Select Committee on Parliamentary 
Privilege, HC 34 (1966-67), p 12. See also Erskine May, chs 5-11; G Marshall, in (ed) 
Walkland, The House of Commons in the Twentieth Centwy^ ch 4; and Griffith and Ryle, Parliament^ 
ch 3. 

^ Cocks, op cit, p 3: cf the position of prerogative powers, p 270 below. 
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There have for centuries been attached both to the House and its members 
certain privileges and immunities. At the opening of each Parliament, the 
Speaker formally claims from the Crown for the Commons ‘their ancient and 
undoubted rights and privileges’, and in particular: ‘freedom of speech in 
debate, freedom from arrest, freedom of access to Her Majesty whenever oc- 
casion shall require; and that the most favourable construction should be placed 
upon all their proceedings’. The privileges of individual members are primarily 
freedom from arrest and freedom of speech; other privileges are the collective 
privileges of the House, for example, the right of access to the Sovereign which 
is exercised through the Speaker. 


Freedom from arrest^ 

This ancient privilege developed to enable individual members to attend meet- 
ings of the House. It protects a member from arrest in connection with civil 
proceedings for the customary period of from 40 days before to 40 days after a 
session of Parliament. But MPs have no privilege from arrest in connection with 
criminal or quasi-criminal proceedings. 

As regards civil arrest, the privilege has been of small importance since the 
virtual abolition of imprisonment for civil debt. A member is protected against 
committal for contempt of court where his imprisonment is sought to compel 
performance of a civil obligation."^ Under the Parliamentary Privilege Act 1770, 
members have no general immunity from having civil actions brought against 
them,^ but members retain certain privileges in regard to civil litigation. It is a 
contempt of the House for any person to seek to serve a writ or other legal 
process upon a member within the precincts of the House.® A subpoena 
addressed to a member to give evidence in a civil court probably cannot be 
enforced by the High Court while the House is in session, but the House may 
grant a member leave of absence to attend as a witness in the courts. Members 
are not protected against bankruptcy proceedings, but are exempt from jury 
service.^ 

As regards the criminal law, members have no privilege from arrest. Nor are 
they protected in cases of refusal to give surety to keep the peace or security for 
good behaviour, nor against committal for contempt of court where contempt 
has a criminal character.® An MP was held in preventive detention under 
defence regulations during the Second World War,^ although detention as a 
result of words spoken in Parliament would be a violation of the privilege of 


^ Erskine May, ch 7. 

As in Stourton v Stourton [1963] P 302. 

^ Re Parliamentary Privilege Act 1770 [1958] AC 331. 

® HC 221 (1969-70) and HC 144 (1972-73). 

^ Insolvency Act 1986, s 427. For detention under the Mental Health Act 1983, see p 175 above. 

And see Juries Act 1974, s 9 and Sched 1. 
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® HC 164 (1939-40) (Captain Ramsay’s case). 
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freedom of speech. The House has always insisted on receiving immediate 
information of the imprisonment or detention of a member, together with 
reasons for the detention. In 1970, the Committee of Privileges inquired into the 
rights of members who were detained in prison whether awaiting trial or after 
conviction. The committee reported that a member awaiting trial could carry 
out many of his duties as a constituency representative, but that a member who 
had been convicted could do so only if granted exceptional concessions under 
prison rules. The committee considered that no special advantages in the con- 
ditions of detention should be granted to members. 


Freedom of speech^ ^ 

Freedom of speech is today the most substantial privilege from which members 
and the House benefit. Its essence is that no penal or coercive action should be 
taken against a member for what he has said or done in Parliament. The 
privilege has a venerable history, claims for the privilege being regularly made 
by the Speaker on behalf of the House from the end of the 16th century. The 
right of the Commons to criticise the King’s government was called in question 
in 1629 when Eliot, Holies and Valentine were convicted by the Court of King’s 
Bench for seditious words spoken in the Commons and for tumult in the 
House. This judgment was in 1668 reversed by the House of Lords on the 
ground that words spoken in Parliament could be judged only in Parliament. In 
art 9 of the Bill of Rights 1689 it was declared, That the freedom of speech and 
debates or proceedings in Parliament ought not to be impeached or questioned 
in any court or place out of Parliament’. 

The main effect of this historic declaration is that no member may be made 
liable in the courts for words spoken in the course of parliamentary proceedings. 
Thus members may speak in the House knowing that they are immune from the 
law of defamation. Nor can what is said in Parliament be examined by a court 
for the purpose of deciding whether it supports a cause of action in defamation 
which has arisen outside Parliament: ‘a member must have a complete right of 
free speech in the House without any fear that his motives or intentions or 
reasoning will be questioned or held against him thereafter’.^® What a minister 
says in the House explaining an executive decision may not be cited in court to 
support an application for judicial review of the decision. Moreover, since 
1818 leave of the House has been required before clerks or officers of the House 
may give evidence in court of proceedings in the House. In 1980, the House 
relaxed its practice to the extent of permitting reference to be made in court to 
Hansard and to the published evidence and reports of committees, without 
special leave from the House. This change did not diminish the continuing 
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force of art 9 of the Bill of Rights, nor did it alter the rule that Hansard may not 
be used in court as an aid to statutory interpretation.^^ 

The protection of members for words spoken extends to criminal as well as 
civil liability. It seems that members could not be prosecuted for an alleged 
conspiracy to make untrue statements in Parliament to the injury of a third 
party^^ although such conduct might make the members liable to the disciplin- 
ary jurisdiction of the House. Again, subject to disciplinary action by the 
House, disclosures made in Parliament either by speeches or questions may not 
be made the subject of a prosecution under the Official Secrets Acts; this was so 
ruled in the case of Duncan Sandys MP in 1938, when he included information 
in a draft parliamentary question which had been obtained in breach of the 
Official Secrets Acts.^ Speeches or questions in Parliament may be in breach of 
the House’s own sub judice rule if they concern pending judicial proceedings, 
but may not be held to be in contempt of court.^ 


The meaning of ‘proceedings in Parliament’ 

Protection for members is not confined to debates in the House. It covers the 
asking of questions and giving written notice of questions, and also ‘everything 
said or done by a member in the exercise of his functions as a member in a 
committee in either House, as well as everything said or done in either House in 
the transaction of parliamentary business’.^ On this broad view, protection 
extends to clerks and other officials of the House acting in the course of their 
duties, as well as to witnesses giving evidence to committees of the House. It 
may be that privilege is not confined to words spoken or acts done within the 
precincts of the House and includes words spoken outside Parliament, for 
example, a conversation between a minister of the Crown and a member on 
parliamentary business in a minister’s office. Conversely, it may not extend to a 
casual conversation within the House on private affairs. The posting by a 
citizen of alleged libels to members in the House on matters unconnected with 
proceedings in the House is not protected."*^ 

In 1957, the difficult question of whether a member’s letter to a minister 
concerning a nationalised industry is a ‘proceeding in Parliament’ arose in the 
London Electricity Board case. 

G R Strauss MP had written to the minister responsible in the Commons for the electri- 
city industry (the Paymaster-General) complaining of the methods of disposal of scrap 
cable followed by the board, a regional unit of the Central Electricity Board. The 
minister referred the letter to the board, who protested to Mr Strauss about its contents. 
Finally the solicitors to the board informed the member that they had instructions to sue 
him for libel unless he withdrew and apologised. Mr Strauss drew the attention of the 
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House to this threat, and the matter was referred to the Committee of Privileges. The 
most important question was whether the original letter from the member to the Pay- 
master-General was a ‘proceeding in Parliament’ within the meaning of the Bill of 
Rights. The committee concluded that Mr Strauss was engaged in a proceeding in 
Parliament; accordingly the threat by the board to sue for libel was in respect of 
statements made by the member in Parliament and therefore threatened to impeach or 
question his freedom in a court or place outside Parliament. Thus the board and their 
solicitors had acted in breach of privilege. However, the committee recommended the 
House to take no further action in the matter. On 8 July 1958, the House decided on a 
free vote (218 to 213) to disagree with the committee, and thereupon resolved that the 
original letter was not a proceeding in Parliament and that nothing in the subsequent 
correspondence constituted a breach of privilege. The threat to sue for libel was then 
withdrawn.^ 

In support of the majority view, it was argued that members should not seek to 
widen the scope of absolute parliamentary privilege and should be content to 
rely on the defence of qualified privilege in the law of defamation. There is no 
doubt that a complaint addressed by a member of Parliament to a minister on 
an issue of public concern in which the minister has an interest has the protec- 
tion of qualified privilege.® But qualified privilege may be rebutted by proof of 
express malice and it might possibly be held to constitute malice in this sense if 
a member passed on to a minister without any inquiry a letter from a constitu- 
ent containing defamatory allegations. 

In support of the view that a member’s letter to a minister should be 
regarded as a proceeding in Parliament, it is certain that if a member tabled a 
parliamentary question instead of writing to the minister, he would be absol- 
utely protected. Today it seems inevitable that many matters should be raised 
in correspondence with ministers and not immediately become the subject of 
questions. A complicating factor in the London Electricity Board case was that 
Mr Strauss’s complaint might have been regarded as raising a matter of day-to- 
day administration for which the minister was not responsible to Parliament, in 
which case a parliamentary question might not have been accepted.^ 

One important issue that was taken for granted in the parliamentary dis- 
cussion was whether the commencement of proceedings for defamation against 
a member in respect of a proceeding in Parliament amounts in itself to a breach 
of privilege. For example, an action for libel based on remarks spoken in the 
course of a debate is bound to fail. It has been argued very strongly that 
members should be content to leave it to the courts to reject such an action and 
that the House should not treat the action itself as a breach of privilege.® 

In 1967 a select committee appointed to review the law of parliamentary 
privilege remarked that the decision of the Commons in the London Electricity 
Board case was binding neither upon the House nor upon the courts. The 
committee recommended that legislation should be introduced to extend absol- 
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ute privilege to letters written by a member to a minister: ‘such communications 
are today part of the ordinary way in which members perform their parliamen- 
tary functions or are inextricably mixed up with them’.^ Other committees have 
also urged that the meaning of ‘proceeding in Parliament’ should be defined in 
legislation.^^ 

These recommendations have not been adopted. In 1990, in a decision which 
would have been appealed against had the case not been settled, it was held {a) 
that evidence could not be given in a libel action about decisions of Commons 
committees affecting the plaintiff MP, and {b) that the register of members’ 
financial interests was not a proceeding in Parliament. ^ ^ 


Publication of parliamentary proceedings outside Parliament 

The House has always maintained the right to secure privacy of its own 
debates. Thus in wartime the House occasionally excluded the press and the 
public to enable matters to be discussed in secret for security reasons. The 
House also formerly maintained the right to control publication of its debates 
outside Parliament. By a resolution of 3 March 1762 any publication in the 
press of speeches made by members was declared a breach of privilege. In 
modern times breach of privilege was occasionally raised in cases of misreport- 
ing of speeches in the press. But on 16 July 1971 the House resolved that in 
future it would entertain no complaint of contempt or breach of privilege in 
respect of the publication of debates in the House or its committees, except 
when the House or a committee sat in private session. The House has thus 
retained the power to permit select committees and sub-committees to meet in 
private. While select committees have increasingly taken evidence in public, 
their deliberations, especially when a draft report is being considered, still take 
place in private. Premature reporting of these proceedings constitutes a serious 
breach of privilege, but the reporting of evidence taken at public sittings of 
committees is no longer restricted. 

The public interest in the publication of reports of parliamentary proceed- 
ings is recognised in the law of defamation; unless a defamed person can prove 
malice, a fair and accurate unofficial report of proceedings in Parliament is 
privileged, as is an article founded upon such proceedings, provided it is an 
honest and fair comment upon the facts. The interest of the public in discover- 
ing what was said in Parliament outweighs the inconvenience or discomfort 
which may be caused to individuals mentioned in Parliament. The common law 
defence of qualified privilege protects a ‘parliamentary sketch’, that is an 
impressionistic and selective account of a debate,^® but not reports of detached 
parts of speeches published with intent to injure individuals, nor the publication 
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of a single speech which contains libellous matter. Thus a member who repeats 
outside Parliament what he has said in Parliament is liable if the speech con- 
tains defamatory material. It is doubtful if qualified privilege attaches to the 
publication of a member’s speech for the information of his constituents.^® 
After long discussion within Parliament and an experimental period in 1975, 
regular sound broadcasting of proceedings in both Houses began in 1978.^® 
Proceedings in the House of Lords were first televised in 1985 and the 
Commons followed suit in November 1989. The BBC and ITC have full edi- 
torial control to select what is broadcast, but the use of recorded extracts for the 
purposes of light entertainment or political satire is excluded. It would seem 
that qualified privilege at common law protects the BBC and ITC against 
liability for the broadcasting of speeches containing defamatory material, but it 
has been suggested that the BBC and IB A (now ITC) should be granted 
absolute privilege in respect of live broadcasting.^® 


Parliamentary papers 

A difficult question at common law concerned the authority of the House to 
publish outside Parliament accounts of debates, reports of committees, and so 
on. In 1839, after a protracted dispute between the House and the courts, it was 
established that at common law the authority of the House was no defence when 
defamatory material was published outside the House and, more fundamen- 
tally, that the House could not create a new privilege by its own resolution. 

In Stockdale v Hansard,^ Hansard had by order of the Commons printed and sold to the 
public a report by the inspectors of prisons which stated that an indecent book published 
by Stockdale was circulating in Newgate prison. The first action in defamation raised by 
Stockdale against Hansard was decided for Hansard on the ground that the statement in 
the report was true. When Stockdale brought a second action, after the report had been 
re-published, Hansard was ordered by the House to plead that he had acted under an 
order of the House of Commons, a court superior to any court of law, whose orders could 
not be questioned; and further that the House had declared that the case was a case of 
privilege; that each House of Parliament was the sole judge of its own privileges; and that 
a resolution of the House declaratory of its privileges could not be questioned in any 
court. The Court of Queen’s Bench rejected the defence, holding that only the Queen 
and both Houses of Parliament could make or unmake laws; that no resolution of either 
House could place anyone beyond the control of the law; and that, when it was necessary 
in order to decide the rights of private individuals in matters arising outside Parliament, 
courts of law should determine the nature and existence of privileges of the Commons. It 
was. held further that there was no privilege of the House which permitted the publi- 
cation outside the House of defamatory matter. 

One sequel to Stockdale v Hansard was the Case of the Sheriff of Middlesex^ which 
concerned the power of the House to commit for contempt and will be con- 
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sidered below. The other sequel was the passing of the Parliamentary Papers 
Act 1840. By s I, this enacted that any civil or criminal proceedings arising out 
of the publication of papers, reports etc made by the authority of either House 
must be stayed on the production of a certificate of such authority from an 
officer of the House. Thus Parliament as a whole gave the protection of absolute 
privilege to parliamentary papers. The official report of debates in the House 
(Hansard) is covered by absolute privilege under the 1840 Act, and so are 
documents in the series of House of Commons papers. But Command papers as 
such are not considered to be covered; if the report of an inquiry may contain 
defamatory material, a minister will move an order calling for the report to be 
produced to Parliament, so bringing it within the 1840 Act.^ Section 3 of the 
1840 Act also protects in the absence of malice the publication of fair and 
accurate extracts from, or abstracts of, papers published under the authority of 
Parliament: thus press reports of parliamentary papers are protected by quali- 
fied privilege, and the same privilege now applies to broadcast reports.^ This 
defence of qualified privilege is unusually advantageous to the plaintiff, since 
the Act places upon the defendant the negative burden of proving that there has 
been no malice. But the 1840 Act does not apply to reports of debates appearing 
in the press which are based not on Hansard but on the reporter’s own notes. 


Right to control internal proceedings 

The House has the right to control its own proceedings and to regulate its 
internal affairs without interference by the courts. This important principle 
helps to explain why the courts refuse to investigate alleged defects of parlia- 
mentary procedure when the validity of an Act of Parliament is challenged on 
this ground.^ The courts will not consider whether the report of a select com- 
mittee of the House is invalid because of procedural defects^ and will not issue 
an injunction to restrain a local authority from breaking a contractual obli- 
gation not to oppose in Parliament a Bill being promoted by another local 
authority.® 

The House is also considered to have the right to provide for its own proper 
constitution as established by law.^ At one time this included the right to 
determine disputed elections; today by statute election disputes are decided by 
the courts.® But the House retains {a) the right to regulate the filling of vacan- 
cies by ordering the issue of a warrant by the Speaker for the issue of a writ for a 
by-election;® {b) the right to determine whether a member is qualified to sit in 
the House and to declare a seat vacant if, for example, a mernber has succeeded 
to an hereditary peerage and does not disclaim the title within the statutory 
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month; and (c) the right to expel a member whom it considers unfit to continue 
as a member. When the House expels a member, he is not thereby disqualified 
from re-election to the House. Subject to this, expulsion is the ultimate disci- 
plinary sanction which the House can exercise over its members. 

In 1947, Mr Allighan MP published a press article which accused MPs of disclosing for 
reward or under the influence of drink the proceedings of confidential party meetings 
held in the precincts of the House but not forming any part of the formal business of 
Parliament. It was held by the House, after investigation by the Committee of Privileges, 
that the article was a gross contempt of the House; other grave contempts had been 
committed by Mr Allighan since he had himself corruptly accepted payment for disclos- 
ing information and, except for a single case, he had been unable to substantiate any of 
the charges against his fellow-members. The House voted to expel Mr Allighan. 

By contrast with the position in the United States, no court in Britain has 
jurisdiction to review the legality of a resolution of the House to exclude or expel 
a member. One safeguard against abuse of this power by the House is that a 
constituency may re-elect an expelled member, as in the case of John Wilkes in 
the 18th century. Today, the House would generally prefer a member to resign 
rather than be expelled. 

In 1975, the conduct of John Stonehouse MP, who had disappeared after feigning death 
in a drowning accident in the United States and was later arrested by the police in 
Australia where he was living under an assumed name, gave rise to the question of 
whether he should be expelled by the House. While he was refusing to return to Britain 
to stand trial, it was argued that expulsion would be justified since he could not perform 
his parliamentary duties. Eventually the House decided to take no action pending the 
outcome of the criminal charges against him.^^ After Mr Stonehouse’s return to Britain, 
he was in 1976 convicted of serious crimes involving fraud, was imprisoned for seven 
years and resigned from the Commons. 

While the House has power to enforce the attendance of members at Westmins- 
ter, this power is not now used.^^ 

The right of the House to regulate its own proceedings includes the right to 
maintain order and discipline during debates. A member guilty of disorderly 
conduct who refuses to withdraw may, on being named by the Speaker, be 
suspended from the service of the House either for a specified time or for the 
remainder of the session.^'*' While in Eliofs case^^ the question of whether the 
courts could deal with an assault on the Speaker committed in the House was 
expressly left open when the judgment was declared illegal by resolutions of 
both Houses, in principle criminal acts within the Palace of Westminster (for 
example theft or assault) may be dealt with in the ordinary courts. In the case of 
a statutory offence, it will be necessary to show that the statute in question 
applies to the Palace of Westminster: an attempt to convict members of the 
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Kitchen Committee of the House for breaches of licensing law failed, primarily 
on the ground of the right of the House to regulate its internal affairs. 


Breaches of privilege and contempt of the House 

The House has inherent power to protect its privileges and to punish those who 
violate its privileges or commit contempt of the House. The penal powers of the 
House include power to order the offender to be reprimanded or admonished by 
the Speaker. Members may be suspended or expelled; officials of the House may 
be dismissed from its service; and non-members such as lobby correspondents, 
who are granted certain facilities in the Palace of Westminster, may have those 
facilities withdrawn. Although the House is considered to have no power to 
impose a fine, it has power to commit any person to the custody of its own 
officers or to prison for contempt of the House or breach of its privileges. Such 
commitment cannot last beyond the end of the session. 

In parliamentary speech, the term ‘breach of privilege’ has often been used 
as synonymous with contempt of the House. But this usage can lead to con- 
fusion. While most breaches of privilege are likely to be contempts, a person 
may be adjudged to be guilty of a contempt who has not infringed any existing 
privilege of the House. Thus in Allighan^s case^® the Committee of Privileges 
reported that the unfounded imputation in regard to the proceedings of party 
meetings held in private at Westminster involved an affront to the House: but 
information about such meetings was not in itself a breach of privilege. Con- 
tempt of the House, like contempt of court, is a very wide concept. In Erskine 
May’s words: 

any act or omission which obstructs or impedes either House of Parliament in the 
performance of its functions, or which obstructs or impedes any member or officer of 
such House in the discharge of his duty, or which has a tendency, directly or indirectly, 
to produce such results may be treated as a contempt even though there is no precedent 
of the offence.*® 

Contempt has been held by the House to include: disorderly conduct by 
members or strangers within the precincts of the House;^ refusal of a person to 
give evidence to a committee of the House; ^ interference with the giving of 
evidence by others to a committee;^ obstruction of a member in coming to and 
from the House;^ inclusion by a member in a personal statement to the House of 
words which were known by him to be untrue; bribery and corruption, or 
attempts thereat, in relation to the conduct of members as such, molestation of 
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a member on account of his conduct in the House (for example, publication of a 
newspaper article inviting readers to telephone a member at his home to express 
their views about a parliamentary question which he had tabled);^ publication 
of material which is derogatory of the House or its members (for example, an 
allegation of drunkenness amongst members);^ an allegation that members 
‘have surrendered for money their freedom of action as parliamentarians^ 
calling in a newspaper for the arrest of a member described as an arch-traitor;® 
the service of writs on members within the precincts of the House;^ premature 
disclosure of the proceedings of a committee of the House; obstructing or 
assaulting an officer of the House while in the execution of his duty; and 
disruption of a meeting at Essex University of a sub-committee of the Select 
Committee on Education and Science when it was receiving evidence about 
student relations.^* But it has been held not to constitute a contempt for press- 
ure to be brought to bear upon a citizen to withdraw his complaint of a 
grievance which he had asked his MP to raise in Parliament. The fact that 
certain action may be a contempt of the House does not mean that the House 
will always wish to take action against the offender. In 1978, it was agreed that 
the House should use its penal jurisdiction as sparingly as possible, and only 
when the House: 

is satisfied that to do so is essential to provide reasonable protection for the House, its 
members or its officers, from such improper obstruction or attempt at or threat of 
obstruction as is causing or is liable to cause, substantial interference with the perform- 
ance of their respective functions.*® 


The courts and contempt of the House 

While the courts assert jurisdiction to decide the existence and extent of privi- 
leges of the House, what constitutes a contempt of the House is essentially a 
matter which only the House itself can decide. If a contempt issue arises 
relating to the internal proceedings of the House, the courts will decline to 
interfere. But whether in relation to events inside or outside the House, the 
courts have long recognised the power of the House to detain persons for 
contempt. Do the courts have power to review the House’s decision when the 
rights of an individual are in issue? 

In Paty% case, which arose after five electors of Aylesbury had sued returning 
officers for the malicious refusal of their votes and thereby had annoyed the 
Commons, Chief Justice Holt in a dissenting judgment held that a writ of 
habeas corpus would go to release any one committed for contempt by the 
House, where the cause of committal stated in the return to the writ was 
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insufficient in law.^"^ This view of the law is accepted today. But if only the bald 
statement of contempt of the House is shown in the return, the court will not 
make further inquiry into the reasons for the committal. As Lord Ellenborough 
said in Burdett v Abbots Tf a commitment appeared to be for contempt of the 
House of Commons generally, I would neither in the case of that court nor of 
any other of the superior courts enquire further.’ This principle was applied in 
the Case of the Sheriff of Middlesex. 

As a sequel to Stockdale v Hansard., the sheriffs attempted to recover for Stockdale by 
execution on Hansard’s property £600 damages awarded in the third action of the series. 
The money recovered from Hansard was in the hands of the sheriffs when the parliamen- 
tary session of 1840 opened; they were aware of the resolutions of the Commons. The 
House first committed Stockdale and then, on the sheriffs refusing to refund the money to 
Hansard, also committed the two sheriffs for contempt, without expressing the reason for 
the committal. In habeas corpus proceedings it was held that the court had to accept the 
statement by the House that the sheriffs had been committed for contempt. 

Thus the House of Commons, like the superior courts, has power to commit 
persons for contempt for whatever conduct it adjudges to amount to contempt, 
and may not be required to state the nature of the contempt. Fortunately the 
power of the House to commit for contempt has not been exercised since 1880. 
If the House had power to impose fines for contempt, the power to imprison for 
contempt could be abolished. ^ 


The courts and parliamentary privilege^® 

Questions of privilege used to be a potential source of conflict between the 
Commons and the courts. The House claimed to be the absolute and sole judge 
of its own privileges. But the court in Stockdale v Hansard resolutely maintained 
the right to determine the nature and limit of parliamentary privilege, should it 
be necessary to decide these questions in adjudicating upon the rights of indi- 
viduals outside the House. Another illustration of the relationship between 
courts and Parliament is provided by the Bradlaugh affair in the 1880s. 

Bradlaugh, an atheist, was elected to Parliament as member for Northampton on suc- 
cessive occasions. The House took the view that as an atheist he could not sit or vote, as 
he could not properly take the oath as required by existing statute law. At one stage 
Bradlaugh was allowed by resolution of the House, subject to any legal penalties he 
might incur, to affirm instead of taking an oath. In an action brought against him by a 
common informer for penalties for sitting and voting without taking the oath, the Court 
of Appeal held that the Parliamentary Oaths Act 1866 and other statutes did not 
authorise him to affirm. 

Later, following his re-election to Parliament, Bradlaugh required the Speaker to call 
upon him to take the oath. The Speaker refused to do so. The House then by resolution 
authorised the Serjeant at Arms to exclude Bradlaugh from the House. Bradlaugh 
sought an injunction against the Serjeant at Arms to restrain him from carrying out this 
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resolution. In Bradlaugh v Gossett, it was held that, this being a matter relating to the 
internal management of the procedure of the House, the court had no power to interfere. 
As Lord Coleridge CJ said, ‘If injustice has been done, it is injustice for which the courts 
of law afford no remedy. The Act of 1866 permitted certain persons to affirm instead of 
taking an oath. The dispute in Clarke v Bradlaugh had been whether or not Bradlaugh was 
a person entitled to affirm; any person making an affirmation otherwise than as author- 
ised by the Act could be sued for certain penalties. Stephen J in Bradlaugh v Gossett 
emphasised that, if the House had by resolution stated that Bradlaugh was entitled to 
make the statutory declaration, such a resolution would not have protected him against 
an action for penalties: 

‘We should have said that, for the purpose of determining on a right to be exercised 
within the House itself, and in particular the right of sitting and voting, the House, and 
the House only could interpret the statute; but that, as regarded rights to be exercised 
out of and independently of the House, such as a right of suing for a penalty for having 
sat and voted, the statute must be interpreted by this court independently of the House.’^ 

It has therefore been said that ‘there may be at any given moment two 
doctrines of privilege, the one held by the courts, the other by either House, the 
one to be found in the Law Reports, the other in Hansard’.^ But this dualism 
must not be exaggerated. On the one hand, new privileges, for example, the 
absolute privilege which an MP has in forwarding a citizen’s complaint to the 
Parliamentary Commissioner for Administration^ must be created by statute 
and not by resolution of the House. On the other hand, the courts recognise the 
control which the House has over its own proceedings. Today it is extremely 
unlikely that the House would wish to use its power to commit for contempt so 
as indirectly to create a new privilege when it was not willing to do this by 
process of legislation. While the House needs to be able to protect itself against 
external attack, the House should not use its powers lightly or abuse its powers 
for political ends. 

Procedure 

How does the House exercise its power when a complaint of breach of privilege 
or contempt is raised? Before 1978, members were expected to raise a privilege 
complaint in the House at the earliest opportunity, whereupon the Speaker had 
24 hours to consider whether there had been a prima facie breach of privilege. 
The procedure was changed in 1978, to enable complaints to be considered 
under less pressure and trivial complaints to receive less publicity.^ A member 
must now give written notice of a privilege complaint to the Speaker as soon as 
is reasonably practicable after the event in question. The Speaker then has a 
discretion to decide if the complaint should have precedence over other 
Commons business. If not, he informs the member by letter, who may then if he 
wishes seek to bring the matter to the House by other means. If the Speaker 
decides that the complaint should have priority over other business, he 
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announces this decision to the House, whereupon the member may table a 
motion for the next day proposing that the matter be referred to the Committee 
of Privileges or other appropriate action. The motion is then debated and voted 
upon by the House. The Committee of Privileges consists of 1 7 of the most 
senior members of the parties in the House. It is for the committee to decide on 
the procedure for investigating the complaint. It is not the practice of the House 
to authorise the person responsible for the alleged breach to be represented by 
counsel. After examining witnesses and being advised by the Clerk of the House 
on relevant precedents, and if necessary by the Attorney-General on matters of 
law, the committee reports its conclusions to the House, and may recommend 
the action that the House should take. The House need accept neither the 
conclusions nor the recommendations. The party whips are not applied on 
privilege issues. 

This procedure has been criticised, in particular on the ground that the 
individual against whom the complaint is made has inadequate procedural 
safeguards: thus he does not have the right to be heard or to be legally rep- 
resented, to have notice of the charge against him, to cross-examine witnesses or 
call evidence, or to receive legal aid. In 1967 the Select Committee on Parlia- 
mentary Privilege recommended improvements in the procedure which went 
some way to meeting these criticisms but these proposals were not adopted.® It 
would only be possible to meet the major criticism, that the House is judge in its 
own cause, if power to decide questions of privilege were vested in a body 
outside the House. This the House has not been prepared to do. Today the 
House is likely to make restrained use of its powers. In the case of a minor 
breach of privilege, the House may decide that no further action should be 
taken and will not automatically follow the committee’s advice: in 1975, when 
the Committee on Privileges had recommended that the editor of the Economist 
and a political correspondent should be denied access to the House for six 
months, the House voted that no further action be taken. ^ 

In 1986, when The Times had published a leaked version of a draft report of 
the Environment Committee on radioactive waste, the House resolved that it 
would be proper to punish a member of the committee who disclosed the draft 
report prematurely, but not to punish a journalist merely for doing his or her 
job.® 

B. The financial interests of members 

It is one thing to maintain the formal principle that MPs should have complete 
freedom of speech in debates and to declare, as the House has done, that bribery 
of members in relation to the work of the House is a breach of privilege. It is 
another thing to ensure that members are in fact able to do their work free of 
undue influence from financial, industrial and business interests outside the 
House. Moreover the notion of undue influence is far from clear-cut. This is not 
a new problem. By the creation of sinecure offices and the use of patronage, 
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control over the House was maintained in the 18th century. Today pressure 
groups proliferate. They seek in a wide variety of ways and from a wide variety 
of motives to influence government decisions and to ensure that the interests 
and causes which they support have friends in Parliament.^ While the House 
gains from containing members from many different backgrounds, serious prob- 
lems arise if the speeches and acts of members come to be directly governed 
from outside the House by bodies from which members derive financial advan- 
tage. A member’s allegiance to the party is a matter of public knowledge and 
responsibility, but in an extreme case this allegiance might have less influence 
on a member’s actions in Parliament than secret, financial relationships. 

Payments and rewards to members of Parliament 

It is only since 1911 that members not holding ministerial office have received a 
salary. Payment of salaries to members became essential after the House of 
Lords in Osborne v Amalgamated Society of Railway Servants had held that the use of 
trade union funds for political purposes was ultra vires and illegal, thus 
preventing trade unions from paying salaries to those Labour MPs whom they 
supported. Today, in addition to their salary, members receive allowances for 
secretarial assistance, travel between Westminster and their constituencies, 
necessary overnight stays away from home, as well as the benefit of a contribu- 
tory pension scheme. Advice on the level of members’ salaries is regularly 
given by the Review Body on Top Salaries, but it is difficult to keep members’ 
salaries fairly related to salaries outside the House and to government policy. 
Since 1987, the salaries of MPs have been linked to civil service pay scales.^- 
Apart from those public offices which disqualify from membership of the 
House, members are free to take up paid employment outside the House, to 
practise in the professions for which they may be qualified, to earn fees from 
journalism and broadcasting, and to accept advisory and consultancy posts 
with commercial and other organisations. Many members regard their parlia- 
mentary and constituency duties as occupying all their time, others merely as a 
useful background to a successful career outside Parliament. Constitutional 
problems arise as soon as the payments or rewards which are received from 
outside sources relate to work done by the member in his capacity as such.^*^ 

In 1695, the House resolved that ‘the offer of money, or other advantage, to a 
member of Parliament for the promoting of any matter whatsoever depending 
or to be transacted in Parliament is a high crime and misdemeanour’. And in 
1858, the House resolved that it was improper for any member to promote or 
advocate in the House any proceeding or measure in which he had acted or was 
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acting for pecuniary reward. In 1945, the Committee of Privileges considered 
that, in accordance with the resolution of 1695, it would be a breach of privilege 
for an offer of money or other advantage to be made to a member, or to a local 
political party or to a charity, to induce him to take up a question with a 
minister. While specific offers or payments of this kind are improper, some 
members receive regular payments from outside organisations in return for 
giving advice on political and parliamentary matters. Two main problems arise: 

1 Is the contract between the member and the outside organisation improper, 
in that it limits or restricts the member’s freedom of action in Parliament? 

2 If the contract itself is acceptable, is it to be regarded as an improper threat 
to the member’s freedom of action if the organisation seeks to bring the arrange- 
ment to an end? 

In 1947, WJ Brown MP held an appointment as Parliamentary General Secretary of the 
Civil Service Clerical Association. The agreement, which provided Brown with substan- 
tial financial benefits, stated inter alia both that he would be entitled to engage in his 
political activities with complete freedom and that he should deal with all questions 
arising in the work of the association which required parliamentary action. After political 
disagreements arose between Brown and the association, the latter’s executive agreed to 
propose that the appointment should be terminated on terms to be agreed. The Com- 
mittee on Privileges reported that while it would be improper for a member to enter into 
any arrangement fettering his complete independence as a member, and also for an 
organisation to seek to punish a member pecuniarily because of his actions as a member, 
the agreement in Brown’s case was not in itself improper; any member who entered such 
an agreement must be taken to have accepted its possible termination as a matter which 
would not influence him in his parliamentary duties. The House accepted this report, 
and resolved that it was improper for a member ‘to enter into any contractual agreement 
with an outside body, controlling or limiting the Member’s complete independence and 
freedom of action in Parliament or stipulating that he shall act in any way as the 
representative of such outside body in regard to any matters to be transacted in Parlia- 
ment’.*® 

From the circumstances in the Brown case, it is evident that the question of 
where the line should be drawn between propriety and impropriety is very 
difficult. Although the terms on which trade unions sponsor MPs in the House 
today do not closely resemble those in the Brown case,*^ more than once since 
1947 questions of privilege have arisen when branches or members of a trade 
union have become dissatisfied with the political work of those members whom 
they sponsor.*® The 1947 resolution of the House seems to have been more 
concerned with the formal provisions in sponsorship contracts rather than with 
the intangible effect on the member’s conduct of being a party to an agreement 
which may bring him very substantial rewards. In 1969 it was suggested that 
the distinction to be drawn is between advocacy of a cause in Parliament for a 
fee or retainer, which is improper, and the advancement of an argument by a 
member ‘who through a continuing association with an industry, service or 
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concern from which he may obtain some remuneration, is able to draw upon 
specialist knowledge of the subject under debate’.'® And it was doubted whether 
the old resolution of 1695 covered new kinds of benefit, such as free travel and 
holidays or lavish hospitality, which are offered to members in return, say, for 
influencing the opinion of members in favour of a particular regime in a foreign 
country.®® 

Voting and declarations of interest 

Members of local authorities are subject to statutory rules enforceable in the 
courts regarding the declaration of their interests and excluding them from 
voting on matters which affect their interests.' But no comparable statute 
applies to the Commons. By an old rule of the House, no member who has a 
direct pecuniary interest in a question may vote upon it. In 1811, Mr Speaker 
Abbot declared that the rule applied only where the interest was a ‘direct 
pecuniary interest and separately belonging to the persons ... and not in 
common with the rest of His Majesty’s subjects, or on a matter of State policy’. 
In fact the rule was applied only to private legislation and a vote on a public Bill 
has never been disallowed.® However, by custom of the House, members were 
formerly required to declare their personal pecuniary interest when speaking in 
a debate in the House or in standing committees, but the custom did not apply 
to Question Time. In 1940, a member was criticised for having failed to disclose 
that his private interests were affected by action which he was urging upon the 
House, the Treasury and members to whom he wrote.® The duty to disclose 
private interests became a rule of the House, rather than custom, and its scope 
extended when on 25 May 1974 the House resolved; 

That in any debate or proceedings of the House or its committees or transactions or 
communications which a member may have with other members or with Ministers or 
servants of the Crown, he shall disclose any relevant pecuniary interest or benefit of 
whatever nature, whether direct or indirect, that he may have had, may have or may be 
expecting to have. 

This resolution governs parliamentary proceedings and dealings which an MP 
may have with government departments but does not in terms apply to dealings 
with local authorities, public corporations or foreign governments. 

Register of members’ interests 

Today a more systematic method of making members’ interests publicly known 
IS required than the former custom of the House provided. In 1967 the Liberal 
party began a voluntary register open to the public on which were shown the 
business and professional interests of Liberal members. In 1969, a select com- 
mittee had recommended against a register, preferring to improve and extend 
the traditional practice of the House. But on 12 June 1975, the House resolved 
to establish a compulsory register of members’ interests.^ The aim is to provide 
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HC 57 (1969-70), pxi. 

* Local Government Act 1972, ss 94-98, 

^ HC 57 (1969-70), pxii; Erskine May, pp 354-9. 
case, HC 5 (1940-41). 

^ Sec HC 57 (1969-70) and HC 102 (1974-75) 
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information of any pecuniary interest or other material benefit ‘which a member 
may receive which might be thought to affect his conduct as a member or 
influence his actions, speeches or vote in Parliament’, a test which means that 
the member’s own judgment of what affects him is not decisive. The register 
comprises nine categories of interest, including company directorships, employ- 
ment, trade, profession or vocation; the names of clients for whom professional 
services are provided related to membership of the House; financial sponsor- 
ships, whether as a parliamentary candidate (ie election expenses) or as a 
member; overseas visits arising out of membership of the House and not wholly 
paid for by the member or out of public funds; payments, material benefits or 
advantages received from foreign governments or organisations; land or 
property of a substantial value; and the names of companies in which the 
member (with his spouse and infant children) owns more than 1 % of the issued 
share capital. 

The register is maintained by a senior clerk of the House as Registrar and a 
select committee supervises the operation of the register. The only sanction 
envisaged for failure to register interests or for supplying false information is the 
power of the House to regard such conduct as contempt. Registration of an 
interest has been declared to be sufficient disclosure by the member for the 
purpose of voting, but a member must still declare a relevant interest in debate 
or in committee proceedings, even though it has been registered. 

In 1990, two complaints against Mr John Browne, MP that he had failed to 
register financial interests were upheld after examination by the select com- 
mittee on members’ interests. The House, endorsing the committee’s findings, 
suspended Mr Browne for 20 sitting days from the service of the House and also 
his parliamentary salary for that period.^ Mr Browne did not seek re-election in 
1992. The House has recently considered whether more stringent rules on the 
holding and declaration of interests should be applied to MPs serving as chair- 
men or members of the House’s select committees.^ 

While the systematic disclosure of interests on the register is important, it is 
not a complete answer to the problems which arise on the borderline between 
the private and public interests of politicians. In 1976, a royal commission on 
standards of conduct in public life, under the chairmanship of Lord Salmon, 
expressed the view that neither the statute law nor the common law on corrup- 
tion applied to the bribery or attempted bribery of an MP in respect of his 
parliamentary duties; although such acts were subject to the penal jurisdiction 
of the Commons, the commission recommended consideration of the need for 
legislation to extend the criminal law to these matters.^ No such legislation has 
been brought forward, and it has been strongly argued that the existing crimi- 
nal law is not as powerless as the Salmon commission supposed.^ 

The importance of full disclosure of interests and the problems that arise 
when MPs combine promotional activities on behalf of a business organisation 


^ See HC 135 (1989-90) and HG Deb, 7 March 1990, col 889. See also M Ryle [1990] PL 313; 
Griffith and Ryle, Parliament, pp 55-68. 

® See HC 506 (1989-90), 108 (1990-91), 326 (1991-92); and HC Deb, 23 June 1992, col 213. 

' Cmnd 6524, 1976. 

° GJ Zellick [1979] PL 31. Commonwealth decisions applying the common law of corruption to 
MPs include R v Bunting (1885) 7 OR 524 and R v Boston (1923) 33 CLR 386. See also A-G of 
C^UmveULivera [1963] AC 103 and USs Johnson 383 US 169 (1966). 
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with parliamentary work, were illustrated in a report by a select committee that 
inquired into the conduct of MPs in relation to the Poulson group of companies. 
The group’s activities in the 1960s gave rise, after Poulson’s bankruptcy in 
1972, to many prosecutions for corruption concerning public authorities, but 
none were brought against MPs. The events covered by the report occurred 
before the present rules on declaration of interests were introduced. 

The report examined the activities of three MPs, each of whom had received payments 
from the Poulson group of companies for a variety of legitimate business activities. In the 
case of Mr J Cordle, the committee found that he had committed a contempt of the 
House by promoting a matter in Parliament (namely, an adjournment debate advocat- 
ing more government aid to Gambia, from which Poulson companies would benefit) 
without declaring his interest. It was found that Mr R Maudling, while a member of the 
shadow Cabinet, had taken part in a debate and other proceedings relating to Malta, 
without declaring his interest in a Poulson company that was actively seeking a hospital 
contract in Malta. Mr A Roberts was found to have written letters outside the House for 
Poulson’s benefit without disclosing his interest. On a subsequent debate of the report, 
after Mr Cordle had resigned his seat, the House resolved not to ‘agree with’ the report 
so far as it related to Mr Maudling and Mr Roberts but to ‘take note of’ the report; 
motions seeking the expulsion or suspension of Mr Maudling were defeated.® 

The House’s reaction to the report was far from satisfactory. While the 
present rules on disclosure of interest do not go far enough, they at least provide 
a standard of conduct to which MPs are expected by the House and by public 
opinion to conform. Failure to disclose relevant interests is taken seriously, as 
the Browne affair showed in 1990. 


C. House of Lords 

Questions of privilege very rarely arise in relation to the House of Lords. In 
outline, the privileges of the House and of peers are: 

1 Freedom Grom civil arrest for peers. In Stourton v Stourton^^ a peer was 
held to be privileged from a writ of attachment for civil contempt following his 
failure to send his wife her property under a court order. The judge found that 
arrest was being sought to compel performance of a civil obligation. This 
privilege may be claimed by an individual peer at any time, but the House 
claims privilege only ‘within the usual times of privilege of Parliament’. 

2 Freedom of speech. Article 9 of the Bill of Rights applies to the Lords as it 
does to the Commons; a speech made in the House is not privileged if published 
separately from the rest of the debate. 


J HG Deb, 26 July 1977, col 332; and GJ Zellick [1978] PL 133. 

[i%3]P302. 

“ HL SO 78. For the position under the Mental Health Act 1983, see HL 254 (1983-84). See 
ai&o PM Leopold [1985] PL 9 (on the 1983 Act) and [1989] PL 398 (on peers’ freedom from 
arrest generally). 

Rv Lord Abingdon ( 1 795) 1 Esp 226. 
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3 Freedom of access to the Sovereign. This privilege exists for the House 
collectively and by virtue of privilege of peerage for each peer individually. 

4 The right to commit for contempt. The Lords can commit a person for a 
definite term, and the imprisonment is not terminated by prorogation of Parlia- 
ment. The Lords also have power to impose fines and to order security to be 
given for good conduct. 

5 The right to exclude disqualiSed persons from the proceedings of the 
House. The House itself decides, through the Committee for Privileges, the 
right of newly created peers to sit and vote. Claims to old peerages are referred 
by the Crown to the House, and are also decided by the Committee for Privi- 
leges.^^ That body is not bound by its own previous decisions. 


13 


See eg The Ampthill Peerage [1977] AC 547. 




Chapter 12 

The Crown and the prerogative 


Article II of the United States Constitution declares that, ‘The executive power 
shall be vested in a President of the United States of America’. On this formal 
declaration of law is based the system of a presidential executive. By contrast, 
where the British system of cabinet government is practised, the formal state- 
ment that the executive power is vested in the Crown ^ corresponds much less 
closely with the reality of government. The Sovereign may reign, but it is the 
Prime Minister and other ministers who rule. Yet within the executive in 
Britain, it is not possible to dismiss the position of the Sovereign as a legal 
archaism since the Sovereign as head of state performs some essential consti- 
tutional functions. The fact that central government is carried on in the name of 
the Crown has left its mark on the law. Our law has never developed a notion of 
‘the state’: the judges have been opposed to the idea of allowing interests of the 
state to override common law rights.^ Although it is common to speak of state 
schools, state ownership and so on, legislation rarely refers to the state as such.^ 
Instead, the Crown has developed as ‘a convenient symbol for the State’."^ It is 
usual to refer to ‘the Sovereign’ in matters concerning the personal conduct or 
decisions of the monarch, and to ‘the Crown’ as the collective entity which in 
law may stand for central government. 

We have already seen that the functions of the executive are more diverse 
than those of the legislature and the judiciary, having acquired a residual 
character after legislature and judiciary had become separated from the main 
work of governing.^ The functions of the executive include ‘the execution of law 
and policy, the maintenance of public order, the management of Crown 
property and nationalised industries and services, the direction of foreign 
policy, the conduct of military operations, and the provision or supervision of 


See eg for Canada, the Constitution Act 1867, s 9; for Australia, ch II of the Constitution; and 
cf Blackstone, Commentaries, vol 1, pp 249-50; HLE, vol 8, para 931. 

Entick V Carrington (1765) 19 St Tr 1030. Though cf Council of Civil Service Unions v Minister of 
State for Civil Service [1985] AC 374. Sec below, p 273. 

^ Cf Chandler v DPP [ 1964] AC 763. 

^ G Sawer’s phrase, quoted in Hogg, Liability of the Crown (1st edn) p 10; and see Marshall, 
C^nsHMonal Theory, ch 2. 
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such services as education, public health, transport and national insurance’.^ 
Today such a catalogue is far from complete. To perform all the tasks of 
government the executive must comprise a wide array of ofBcials and agencies. 
These include the Prime Minister and other ministers, government depart- 
ments, the civil service, the armed forces, and also the police, who are outside 
the direct hierarchy of central government but exercise a vital executive func- 
tion. Outside central government, but closely linked to it, are local authorities 
and many public boards and corporations, which may be considered to perform 
executive functions, albeit confined to one locality or one economic activity. 

Unlike the work of Parliament and the courts, much of the work of the 
executive is carried on behind closed doors. British government still seeks to 
maintain secrecy on matters which it believes to affect its own vital interests.^ 
This secrecy often masks a divergence between the legal form and the political 
substance. Thus in exercising some of the Crown’s powers, the Sovereign may 
exercise a personal discretion; others are exercised by the Sovereign on the 
advice of ministers; and many powers are exercised directly by ministers and 
civil servants. Whether a statutory power is conferred upon the Queen in 
Council or directly in a named minister, the government is responsible to 
Parliament for the decisions taken. Since it is rare for statutory powers to be 
vested in the Cabinet or the Prime Minister,® decisions taken in Cabinet or by 
the Prime Minister usually have to be translated into the appropriate legal form 
before they can take full effect. In view of this interplay of lepl form and 
conventional practice, study of the executive in the United Kingdom must 
begin with the legal position of the Sovereign. 

A. The Sovereign 

Title to the Crown 

In 1689 the Convention Parliament (that had been summoned by Prince Wil- 
liam of Orange at the request of an improvised assembly of notables) filled the 
constitutional vacuum which arose on the departure of James II by declaring 
the throne vacant and inviting William of Orange and his wife Mary jointly to 
accept the throne.^ These events finally confirmed the power of Parliament to 
regulate the succession to the Crown as it should think fit.^® Today title to the 
Crown is derived from the Act of Settlement 1700, subsequently extended to 
Scotland in 1707 and to Ireland in 1800 by the Acts of Union. By the Act of 
Settlement, the Crown shall ‘be remain and continue to the said most excellent 
Princess Sophia’ (the Electress of Hanover, granddaughter of James I) ‘and the 
heirs of her body being Protestant’.^* The limitation to the heirs of the body. 


® HLE,vol8,para814. 

^ Eg A-G V Jonathan Cape Ltd [1976] QB 752; ch 13 B. 

® But see Interception of Communications Act 1985, s 8 and Security Service Act 1989, s 4. 

^ Maitland, Constitutional Histoiy, pp 283-5; Taswell-Langmead, English Constitutional History, 
pp 443-8. 

Taswell-Langmead, op cit, p 504. 

* * Sec A-G V Prince Ernest Augustus of Hanover [1957] AC 436, for construction of Princess Sophia 
Naturalization Act 1705 (repealed by British Nationality Act 1948) which entitled to British 
nationality all non-Catholic lineal descendants of Princess Sophia. 
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which has been described as a parliamentary entail, means that the Crown 
descends in principle as did real property under the law of inheritance before 
1926.^^’ That law inter alia gave preference to males over females and recognised 
the right of primogeniture. 

The major exception to the common law rules of inheritance is that for 
practical reasons the right of two or more sisters to succeed to real pioperty as 
coparceners does not apply: as between sisters, the Crown passes to the first- 
born.^^ The Act of Settlement disqualifies from the succession Roman Catholics 
and those who marry Roman Catholics; the Sovereign must swear to maintain 
the Churches of England and Scotland and must join in communion with the 
former Church. Since 1714, when the Hanoverian succession took effect under 
the Act of Settlement, the line of hereditary succession has been altered only 
once: it was provided by His Majesty’s Declaration of Abdication Act 1936 that 
the declaration of abdication by Edward VIII should have effect; that the 
member of the royal family then next in succession to the throne should succeed 
(thus Edward VIIPs brother became King George VI); and that Edward VIII, 
his issue, if any, and the descendants of that issue should not thereafter have 
any right to the succession. 

The eldest son of a reigning monarch is the heir apparent to the throne; he is 
Duke of Cornwall by inheritance and is invariably created Prince of Wales. 
When the Sovereign has no son, the person next in succession (for example, the 
eldest daughter of the Sovereign or, if the Sovereign is childless, his younger 
brother) is known as heir or heiress presumptive: his or her right to succeed may 
be displaced by the subsequent birth of a son to the Sovereign. It is probable 
that this principle applies even if the subsequent birth is posthumous. To take 
an extreme case, should a future King die leaving a daughter and a pregnant 
wife but no son, it would seem that the daughter as heiress presumptive suc- 
ceeds to the Crown upon his death, but with a qualified title which is set aside if 
a son is posthumously born.^^ 


Style and titles 

The style and titles of the Crown are determined by royal proclamation under 
the great seal issued under statutory authority from time to time. The Royal 
Titles Act 1953 authorised the adoption by the Queen, for use in relation to the 
United Kingdom and all other territories for whose foreign relations the UK 
government is responsible, of such style and titles as the Queen may think fit. 
Under this Act in 1953 the present title was proclaimed: 

Elizabeth II by the Grace of God of the United Kingdom of Great Britain and Northern 
Irehnd and of Her other Realms and Territories Queen, Head of the Commonwealth, 
Defender of the Faith. 

Before the 1953 Act, the royal style and titles had rested on the indivisibility 


13 9” which, see Megarry and Wade, The Law of Real Property, pp 539-46. 

Blackstone, Commentaries, I, p 193; Chitty, Prerogatives of the Crown, p 10. 
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of the Crown throughout the Commonwealth. The Preamble to the Statute of 
Westminster 1931 had declared that it would be in accord with the established 
constitutional position of the members of the Commonwealth in relation to one 
another that any alteration in the law or the succession to the throne or the 
royal style and titles should require the consent of the Parliaments of ail the 
Dominions. By 1952, when the Commonwealth already included the Republic 
of India, a meeting of Prime Ministers agreed that in future it would be for each 
member state within the Commonwealth to enact its own form of title. In the 
result the only description of the Sovereign common to all states within the 
Commonwealth is ‘Head of the Commonwealth’. The Crown itself is no longer 
single and indivisible but ‘separate and divisible’ for each self-governing terri- 
tory within the Commonwealth.^^ 

In MacCormick v Lord Advocate^^ the proclamation of the Queen as Elizabeth 
II was challenged in Scotland on the ground that this contravened the Treaty of 
Union between England and Scotland (since there had never been an Elizabeth 
I of Scotland). The Court of Session considered that the royal numeral did not 
derive from the Royal Titles Act 1953 but from the proclamation of the Queen 
at her accession in 1952, and found nothing in the Treaty of Union which 
prohibited the adoption of the style ‘Elizabeth IT. The court also held that no 
citizen had, under Scots law, title or interest to challenge the legality of the royal 
numeral. 


Royal marriages 

The archaic Royal Marriages Act 1772, by restricting the right of a descendant 
of George 11 to contract a valid marriage without the consent of the Sovereign, 
seeks to guard against undesirable marriages which might affect the succession 
to the throne. Until the age of twenty-five the Sovereign’s assent is necessary, 
except in respect of the issue of princesses who have married into foreign 
families. After that age a marriage may take place without consent after a year’s 
notice to the Privy Council, unless Parliament expressly disapproves.^^ In 
recent times no reigning monarch’s marriage has been dissolved. When in 1992 
it was announced that the Prince and Princess of Wales were to separate (with 
‘no plans to divorce’), it was said by the Prime Minister that this decision had 
no constitutional implications, and that the succession to the throne was 
unaffected. Questions were raised, however, about the Prince of Wales’s poss- 
ible future position as head of the Church of England. 


Accession and coronation 

There are two ceremonies which mark the accession of the new Sovereign. 
Immediately on the death of his predecessor the Sovereign is proclaimed by the 
Accession Council, a body which comprises the Lords Spiritual and Temporal 


Cmd 8748, 1953; and see S A de Smith (1953) 2 ICLQ 263. 
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and other leading citizens, and is a survival of an old assemblage which met to 
choose and proclaim the King. The proclamation is afterwards approved at the 
first meeting of the new Sovereign’s Privy Council. Later there follows the 
coronation, the ancient ceremony which, before the hereditary principle was 
established, gave religious sanction to title by election and brought to a close the 
interregnum between the death of one King and the election of his successor. 
Today there is no interregnum and the main legal significance of the coronation 
is the taking of the oath by the Sovereign of his duties towards his subjects. The 
form of the oath was prescribed by the Coronation Oath Act 1688 as amended 
by the Acts of Union.^^ In place of the declaration against transubstantiation 
required by the Bill of Rights and the Act of Settlement, the Accession Declar- 
ation Act 1910 substituted a modified declaration of adherence to the Protestant 
faith; this declaration is made when the new Sovereign first opens Parliament or 
at the coronation, whichever is earlier. The oath to preserve the Presbyterian 
Church in Scotland was taken by Elizabeth II at the first Privy Council held 
after her accession. 

Minority and incapacity 

The Regency Acts 1937-53 make standing provision for the Sovereign’s min- 
ority, incapacity and temporary absence from the realm. Until the Sovereign 
attains the age of 18, the royal functions are to be exercised by a regent, who will 
also act in the event of total incapacity of an adult Sovereign. Normally the 
regent will be the next person in the line of succession who is not excluded by 
the Act of Settlement and is a British subject domiciled in the United Kingdom. 
If the heir apparent or heir presumptive is to be regent, he or she must have 
attained the age of 18; if another person, the age of 21.^ Regency is automatic on 
the succession of a minor; but in the case of total incapacity a declaration has to 
be made by the wife or husband of the Sovereign, the Lord Chancellor, the 
Speaker, the Lord Chief Justice and the Master of the Rolls, or any three of 
them, that they are satisfied by evidence (including that of physicians) that the 
Sovereign is by reason of infirmity of mind or body incapable of performing the 
royal functions, or that for some definite cause he is not available for the 
performance of those functions. This declaration must be made to the Privy 
Council and communicated to the other governments of the Commonwealth. A 
regency on these grounds may be ended by a similar declaration. A regent may 
exercise all the royal functions, except that he may not assent to a Bill for 
changing the order of succession to the Crown or for repealing or altering the 
Scottish Act of 1706 for securing the protestant religion and presbyterian 
church government.^ 

Illness and temporary absence 

In the event of illness which does not amount to total incapacity or of absence or 
intended absence from the United Kingdom, the Sovereign may appoint Coun- 

^ For the oath taken by Elizabeth 11, see HLE, vol 8, para 861. 

The Regency Act 1953, s I provided for the Duke of Edinburgh to be regent in certain 
circumstances 

® Regency Act 1937, s 4; p 83 above. 
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sellers of State to exercise such of the royal functions as may be conferred upon 
them by letters patent. There may not be delegated the power to dissolve 
Parliament otherwise than on the express instructions of the Sovereign (which 
may be conveyed by telegraph), or to grant any rank, title or dignity of the 
peerage. The Counsellors of State must be the wife or husband of the Sovereign, 
the four persons next in line of succession to the Crown (excluding any persons 
(a) disqualified from being regent, or (h) being absent or intending to be absent 
from the United Kingdom during the period of delegation) and Queen Eliza- 
beth, the Queen Mother. The heir apparent or heir presumptive may be a 
Counsellor of State, if not under 18 years of age.^ The functions of Counsellors 
of State during absence of the Sovereign from the United Kingdom do not 
extend to those functions which in relation to a Dominion are normally exer- 
cised by the Sovereign in person. 

Demise of the Crown 

Formerly the death of the Sovereign involved the dissolution of Parliament and 
the termination of the tenure of all offices under the Crown. The duration of 
Parliament is now independent of the death of the Sovereign. The Demise of 
the Crown Act 1901 provided that the holding of any office should not be 
affected by the demise of the Crown and that no fresh appointment should be 
necessary. When in 1936 effect was given to Edward VI IPs abdication by His 
Majesty’s Declaration of Abdication Act 1936, it was enacted that there should 
be a demise of the Crown upon the Act receiving the royal assent. Before 
Edward VIII signed the declaration of abdication, the King’s intention had 
been communicated informally to the Dominion governments by the Prime 
Minister. Upon signature the declaration was formally communicated to the 
Dominion governments.^ 

Financing the monarchy 

In the 17th century, when the Sovereign himself carried out the functions of 
government, the revenue from the taxes which Parliament authorised was paid 
over to the Sovereign and merged with the hereditary revenues already avail- 
able to him. Today a separation is made between the expenses of government 
and the expenses of maintaining the monarchy. Since the time of George III, it 
has been customary at the beginning of each reign for the Sovereign to sur- 
render to Parliament for his life the ancient hereditary revenues of the Crown, 
including the income from Crown lands.® Provision is then made by Parliament 
for meeting the salaries and other expenses of the royal household. This pro- 
vision, known as the Civil List, was granted to the Queen for her reign and six 


* Regency Act 1937, s 6. 
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^ Different courses of action were taken by the dominion governments and parliaments in 
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administering the Crown Estate: for the history see HC 29 (1971-72), app 18. The 
Commissioners have wide powers under the Act. See Watford v Crown Estate Commissioners 1988 
SLT 377. 
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months after, by the Civil List Act 1952. In 1952 the total annual amount paid 
was £475,000 but following an inquiry into the financial position of the 
monarchy by a select committee of the House of Commons,^ the amount was 
raised to £980,000 by the Civil List Act 1972. The 1972 Act also provided that 
the annual sum might be increased by means of a Treasury Order subject to 
annulment by the House of Commons. 

The idea behind the Civil List used to be that Parliament should not be 
asked to vote money for the expenses of the royal household each year, and the 
1972 Act provided for a periodic report from the Royal Trustees on the state of 
the royal finances. But because of continuing inflation, the Civil List Act 1975 
empowered the Treasury to make payments to the Royal Trustees for supple- 
menting sums payable under the Queen’s Civil List and abolished the pro- 
cedure of periodic reports. The select committee of the Commons in 1971 had 
rejected a proposal that the royal household should be placed on the footing of a 
government department to receive an annual payment voted by normal budget- 
ary procedures, but the 1975 Act was a step in that direction. In 1990, however, 
the Prime Minister announced that as from 1991 the arrangements would 
return to those provided for in the 1972 Act and that a fixed annual payment 
(equivalent to £7.9 million per annum) from the Consolidated Fund would be 
made for a period of ten years. The Queen’s official expenses thus reverted to a 
standing service on the Consolidated Fund, and the financial arrangements 
were such that it was hoped that the need for annual supplements voted by 
Parliament under the Civil List Act 1975 would cease. But the 1975 Act was left 
in place ‘as a means of financing of last resort’.^ Certain expenses in connection 
with the royal household (for example, the cost of overseas visits, the royal 
yacht and the Queen’s Flight) are met out of departmental allocations. 

The Act of 1952, as amended in 1972, also makes provision for the Duke of 
Edinburgh, the Queen’s younger children and other members of the royal 
family. The justification for this is stated to be that these members of the royal 
family take a share in the burden of work placed on the Sovereign and are, by 
reason of their relationship to the Sovereign, unable to earn a living in ways 
open to the rest of the community.^ In 1992, the Queen undertook the responsi- 
bility of providing income for certain members of the royal family. The Prince of 
Wales enjoys separate provision out of the revenues of the Duchy of Cornwall. 
The Sovereign also holds private property in a personal capacity and derives 
income from this. In 1971 the select committee of the Commons were assured 
that suggestions that the Queen owned private funds in the region of £50 million 
were ‘wildly exaggerated’ but no estimate of their actual value was given to the 
committee. Apart from the Balmoral and Sandringham estates, which under 
the Crown Private Estates Act 1862 are liable to be taxed in the same way as the 
property of her subjects, the Sovereign benefits from the principle that the 
Crown is not liable to pay taxes unless Parliament says so either expressly or by 
necessary implication.^^ In 1992, however, it was announced that the Queen 
had undertaken to pay income tax on her private income with effect from 1993. 
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Duties of the Sovereign 

No attempt can be made to list the full duties which fall to the Sovereign to 
perform in person. ^ ^ Many formal acts of government require her participation. 
Many state documents require her signature and she receives copies of all major 
government papers, including reports from ambassadors abroad and their 
instructions from the Foreign Office, and also minutes of Cabinet meetings and 
other Cabinet papers. ‘There is therefore a continuing burden of unseen work 
involving some hours reading of papers each day in addition to Her Majesty’s 
more public duties’. She gives frequent audiences to the Prime Minister and 
visiting ministers from the Commonwealth, receives foreign diplomatic rep- 
resentatives, holds 14 investitures each year and personally confers honours and 
decorations. She receives visits to this country by the heads of foreign states, 
and makes state visits overseas. She attends numerous state occasions, for 
example to deliver the Queen’s Speech at the opening of each session of Parlia- 
ment. Her formal consent is needed for appointments made by the Crown on 
the advice of the Prime Minister, the Lord Chancellor and other ministers. 

A catalogue of official duties does not reveal what influence, if any, the 
Sovereign has on the political direction of the country’s affairs. In general, the 
Sovereign is bound to act on the advice of the Prime Minister or other appropri- 
ate minister, for example, the Home Secretary or the Secretary of State for 
Scotland in respect of the prerogative of mercy. The Sovereign cannot reject the 
final advice which ministers offer to her without the probable consequence of 
bringing about their resignation and their replacement by other ministers, 
thereby bringing the future of the monarchy into controversy. But to what 
extent may the Queen offer them guidance from her own fund of experience in 
public affairs? Bagehot described the Sovereign’s rights as being the right to be 
consulted, the right to encourage and the right to warn.^^ While this may entitle 
the monarch to express personal views on political events to the Prime Minister, 
these views may have little influence over the whole range of the government’s 
work.^*^ This was so even in relation to the later years of Queen Victoria, whose 
attitude to Gladstone was, by the standards of her successors, not that of a 
constitutional monarch. 

Much light was thrown upon the role of the Sovereign in the 20th century by 
Sir Harold Nicolson’s biography of George V and by Sir John Wheeler-Ben- 
nett’s biography of George VI. Thus it appears that the Sovereign, even before 
the days when Cabinet conclusions were regularly recorded by the Cabinet 
secretariat, could insist on the advice of the Cabinet being given in written form, 
if he felt that it was dangerous or opposed to the wishes of the people. This was 
so that the King could record in writing the misgivings and reluctance with 
which he followed the advice of his Cabinet. * ^ The clear impression is given in 
these two biographies that the monarch is far from being a mere mouthpiece of 
his constitutional advisers. But it would be wrong to suppose that the right to be 
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consulted, to encourage and to warn applies to all areas of policy-making, in 
many of which the Sovereign will have had no relevant experience. Such rights 
can be understood better in relation to those powers of the Sovereign where she 
may be required to exercise a personal discretion; they will be discussed below 
under the heading, the personal prerogatives of the Sovereign. 

Private Secretary to the Sovereign 

The Private Secretary to the Sovereign plays a significant role in conducting 
communications between the Sovereign and her ministers and, in exceptional 
circumstances where this is constitutionally proper, between the Sovereign and 
other political leaders. This office is filled on the personal selection of the 
Sovereign; usually it goes to a member of the royal household who has extensive 
experience in the service of the Court. It is through the Private Secretary that 
communications from the government to the Sovereign are sent. Inevitably, the 
secretarial function demands much discretion in selecting the information 
which should be brought to the personal notice of the Sovereign, and in obtain- 
ing confidential advice for the Sovereign from independent sources should this 
be necessary.^® The Private Secretary must belong to no political party. He is 
made a member of the Privy Council. 

Occasionally, the Sovereign’s Private Secretary may be drawn into public 
controversies. In 1950, Sir Alan Lascelles, Private Secretary to George VI, 
wrote to The Times under a pseudonym, to outline the circumstances in which he 
believed the monarch could properly refuse a dissolution when requested by the 
Prime Minister. In 1986, Sir William Heseltine, the Queen’s Private Sec- 
retary, wrote to The Times following alleged disagreements between the Prime 
Minister (Mrs Thatcher) and the Queen on policy matters. Sir William made 
three points which he considered axiomatic: 

1 The Sovereign has the right - indeed the duty ~ to counsel, encourage and 
warn her government. She is thus entitled to have opinions on government 
policy and to express them to her chief minister. 

2 Whatever personal opinions the Sovereign may hold or may have expressed 
to her government, she is bound to accept and act on the advice of her ministers. 

3 The Sovereign is obliged to treat her communications with the Prime Minis- 
ter as entirely confidential between the two of them. 

Sir William asserted that it was preposterous to suggest that the Queen would 
suddenly depart from these principles. 

B. Personal prerogatives of the Sovereign 

The appointment of a Prime Minister 

In appointing a Prime Minister the Sovereign must appoint that person who is 
in the best position to receive the support of the majority in the House of 

Whcclcr-Bennctt, George VI, app B; and HC 29 (1971-72), pp 30-41 
Seep 256 below. 
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Commons.^ This does not involve the Sovereign in making a personal assess- 
ment of leading politicians sipce no major party could fight a general election 
without a recognised leader. \Where an election produces an absolute majority 
in the Commons for one party, the leader of that party will be invited to become 
Prime Minister or, if he already is Prime Minister, he will continue in office.'^ 

By modern practice, a defeated Prime Minister resigns from office as soon as 
a decisive result of the election is known. Where after an election no one party 
has an absolute majority in the House (as in 1923, 1929 and February 1974), 
the Prime Minister in office may decide to wait until Parliament resumes to see 
whether he can obtain a majority in the new House with support from another 
party (as did Baldwin after the 1923 election, only to find that he could not) or 
he may resign without waiting for Parliament to meet (as did Baldwin in 1929 
and Heath in 1974). When he has resigned, the Queen will send for the leader of 
the party with the largest number of seats (as in 1929 and 1974) or with the next 
largest number of seats (as in January j924 after Baldwin had been defeated by 
combined Labour and Liberal votes). \^hus, where the election produces a clear 
majority for one party, the Sovereign has no discretion to exercise. Where an 
election does not produce a conclusive result, the Sovereign has no discretion 
except where the procedure described still fails to establish a government in 
office; in this case, the Sovereign would have to initiate discussions with and 
between the parties to discover, for example, whether a government could be 
formed by a politician who was not a party leader or whether a coalition 
government could be formedr® 

Where a Prime Minister resigns because of ill-health or old age, or dies while 
in office, a new leader of the governing party must be found. Formerly, in the 
case of the Liberal and Conservative parties, this was a situation in which the 
Sovereign was required to exercise a discretion, namely to invite a person to be 
Prime Minister who would command general support within the governing 
party. Sometimes the successor might be clear (as in 1955 when Eden followed 
Churchill) and the retiring Prime Minister could advise the Sovereign of this 
fact, although he was not required to give advice to the Sovereign about his 
successor. Where there were two or more possible successors, the Sovereign was 
entitled to consult with senior members of the party concerned to discover 
which person would command most support within the party. In 1957, when 
Eden resigned because of illness, he left two possible successors, Butler and 
Macmillan; the Queen consulted with Sir Winston Churchill, a former Prime 
Minister, and with Lord Salisbury, to whom the views of the Cabinet ministers 
were known. This established that Macmillan commanded much the greater 
support, and he was invited by the Queen to be Prime Minister. In 1963, when 
Macmillan announced his imminent resignation because of ill-health, he organ- 
ised rapid consultations with different sections of the Conservative party. On 
the basis of these consultations, he advised the Queen that the Earl of Home, as 
he then was, had the greatest support. The Queen then invited Home to see 
whether he could form a government, on the understanding that if successful he 
would disclaim his peerage. 

After the events in 1957 and in 1963, it was realised that if the Sovereign was 
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merely expected to invite as next Prime Minister the person whom the 
Conservative party wished to lead it, it would be better for the party to have its 
own procedure for electing a leader. This the Parliamentary Labour Party 
already had. The present position is that the Conservative party rules provide 
for a series of up to three secret ballots, in which only the MPs may vote. 
Consultation must take place with sections of the party outside the Commons. 
New candidates may be nominated after the first ballot. In the first ballot, a 
candidate will be elected if he or she both {a) receives an overall majority of the 
votes of those entitled to vote, and {b) receives 15% more of the votes of those 
entitled to vote than any other candidate. If no candidate meets these require- 
ments, the second ballot will be held a week later, in which new candidates may 
come forward. If no candidate receives an overall majority of the votes of those 
eligible to vote, a third ballot may be necessary. No new nominations are 
permitted at this stage, the ballot now being restricted to the three candidates 
who in the second ballot secured the highest number of votes. It was under 
these rules that Mr Major replaced Mrs Margaret Thatcher as leader of the 
Conservative Party in 1990.^ Although Mrs Thatcher won more votes in the 
first ballot in a challenge by Mr Michael Heseltine, she did not obtain enough 
to secure an outright victory. When she then withdrew from the contest, Mr 
Major and Mr Douglas Hurd put their names forward for the second ballot. 
Although Mr Major did not secure enough votes for an outright victory, the 
other two candidates withdrew after the second ballot, leaving Major to be 
elected without the need for a third ballot. 

In the case of the Labour party, the right to vote in the election of leader was 
formerly confined to Labour MPs, but in 1981 the party changed its consti- 
tution and standing orders to provide for the leader and deputy leader to be 
elected at a party conference. Candidates must be Labour MPs in contrast to 
the Conservative party’s rules which do not expressly require that candidates 
are members of the Commons. The electoral college is in three sections. Labour 
MPs and constituency parties each having 30% of the votes, and affiliated trade 
unions having 40%. Successive ballots with open voting are held until one 
candidate has more than half the votes so apportioned. When Labour is in 
opposition, an election shall be held at each annual conference. When Labour is 
in government and the party leader is Prime Minister, an election takes place 
only if required by a majority of the conference on a card vote. While both 
parties have used these procedures to elect leaders while in opposition (the 
Conservatives in 1965 and 1975; Labour in 1983 and 1992), new ground was 
broken in 1976 and again in 1990. In 1976, when Harold Wilson announced his 
intention of resigning as Prime Minister, he remained in office until (under the 
party’s former rules) Labour MPs elected their new leader, Mr Callaghan. Mr 
Wilson then resigned and Mr Callaghan became Prime Minister. In 1990, as we 
have seen, the Conservative party removed Mrs Thatcher as party leader 
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against her wishes while she was also Prime Minister. Although Mrs Thatcher’s 
leadership had previously been challenged by using the leadership procedures, 
her replacement by Mr Major in 1990 represents the first time this century that 
a serving Prime Minister in peacetime has been forcibly removed from office. 
After that contest, the Conservative party reviewed its election procedures, A 
number of detailed amendments were introduced.^ 

Thus the Labour and Conservative parties have their own procedures for 
electing a new leader, as do the Liberal Democrats. Does this mean that the 
Sovereign has no residual discretion to exercise in appointing a Prime Minister? 
First, since the election of a new leader may take some weeks, the appointment 
of an acting Prime Minister might well be needed if, unlike the position in 1976, 
the outgoing Prime Minister had died or was too ill to continue in office. 
Presumably a senior member of the Cabinet would be so appointed.^ Moreover, 
there could well be circumstances in which reliance on normal party procedures 
would not produce an immediate solution: for example, where a party holding 
office broke up after serious internal dissensions; or where no party had a 
majority in the House and there was a deadlock between the parties as to who 
should form a government; or where a coalition agreement had broken down.*^ 
In such situations, the Sovereign could not avoid taking initiatives to enable a 
new government to be formed, for example by initiating inter-party discussions. 
In 1931, when Ramsay MacDonald and the Labour Cabinet resigned because 
of serious disagreement within the Cabinet over the steps that should be taken 
to deal with the financial crisis, George V, after consulting with Conservative 
and Liberal leaders invited MacDonald to form a ‘National Government’ with 
Liberal and Conservative support. The extreme bitterness which MacDonald’s 
defection caused in the Labour party led to criticism of George V’s conduct as 
unconstitutional, but such criticism seems unjustified.^ While therefore under 
stable political conditions the Sovereign will not need to exercise a personal 
discretion in selecting a Prime Minister, it might become necessary for the 
Sovereign to do so. 


Dissolution of Parliament^ 

In the absence of a regular term for the life of Parliament fixed by statute, the 
Sovereign may by the prerogative dissolve Parliament and cause a general 
election to be held. The Sovereign normally accepts the advice of the Prime 
Minister and grants a dissolution when this is requested. Since 1918, it has 
become established practice that a Cabinet decision is not necessary before the 


" See previous note. 
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Prime Minister may seek a dissolution, although members of the Cabinet may 
be consulted before the Prime Minister makes his decision/ The refusal of a 
dissolution when the Prime Minister had requested it would probably be 
treated by him as tantamount to a dismissal. Are there circumstances in which 
the Sovereign would be justified in refusing a dissolution or is it automatic that 
the Sovereign should grant a dissolution when requested? 

It is doubtful whether there can be grounds for the refusal of a dissolution to 
a Prime Minister who commands a clear majority in the Commons.^ Political 
practice accepts that a Prime Minister may choose his own time for a general 
election within the five-year life of Parliament prescribed by the Parliament Act 
191 1 . If a Sovereign did refuse dissolution to a Prime Minister who commanded 
a majority in the House, and the Prime Minister then resigned from office with 
the other ministers, any other politician invited to be Prime Minister (for 
example, the leader of the Opposition) would presumably have no prospect of a 
majority at Westminster until an election had been held. The Sovereign would 
therefore be faced with an early request for a dissolution from the new Prime 
Minister and with inevitable criticism of political bias if he granted this request. 
Where a minority government holds office, the position is more complicated but 
here again it is essential for the Prime Minister to choose the time for an 
election. Much would depend on the circumstances in which the minority 
government had come about and on how recently a general election had been 
held. Thus a Prime Minister who had been granted one dissolution and failed to 
get a majority at the ensuing election, could scarcely request a second dissol- 
ution immediately. His duty would be to resign and to give the leader of another 
party the opportunity of forming a government. Where a Prime Minister had 
been in office for a considerable period (for example, some months) since the 
previous election, and was then defeated on an issue of confidence in the House, 
he would then have a choice between resigning or, as MacDonald did in 1924, 
seeking a dissolution. 

In 1950, during discussion of the problems caused by the Labour govern- 
ment’s small majority after the 1950 election, it was submitted by the Private 
Secretary to George VI that the Sovereign could properly refuse a dissolution if 
he were satisfied that {a) the existing Parliament was still ‘vital, viable, and 
capable of doing its job’, {b) a general election would be detrimental to the 
national economy and (r) he could rely on finding another Prime Minister who 
could carry on his government for a reasonable period with a working majority.^ 
It will be seldom that all these conditions can be satisfied, and it might be 
argued that these are eminently matters for the Prime Minister in office to 
decide. It might be particularly difficult for the Sovereign to be reasonably 
certain that another Prime Minister could command a working majority in the 
House. Yet the Sovereign would be strongly criticised if having refused a dissol- 

Jfnnings, Cabinet Government, pp 417— 19; Mackintosh, op cit, pp453— 5; Markesinis, op cit, 
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ution to one Prime Minister he was faced with an early request from his 
successor for dissolution. 

In the last 100 years there are no instances of the Sovereign having refused a 
dissolution in the United Kingdom, but there are two leading illustrations of the 
problem from the former Dominions where the prerogative was exercisable by 
the Governor-General. In 1939 the Governor-General of South Africa refused a 
dissolution to the Prime Minister, General Hertzog, whose proposal that South 
Africa should be neutral in the Second World War had been defeated in Parlia- 
ment, and he invited General Smuts to form a government which remained in 
power thereafter. But in 1926, the Governor-General of Canada, Lord Byng, 
refused a dissolution to the Liberal leader, Mackenzie King, and instead invited 
Meighen, the Conservative leader, to form a government believing that Meig- 
hen would be supported by a third party which held the balance of power. 
When that support failed within a matter of days, Meighen sought a dissolution 
of Parliament which was granted by Lord Byng: the ensuing election was 
won by the Liberals and the Governor-General was much criticised for his 
decisions. 

The controversy between the ‘automatic’ and ‘discretionary’ views of the 
prerogative of dissolution arose again in 1969. Although Labour had a clear 
majority in the Commons, there were press reports of dissension within the 
party. The question was raised whether a Prime Minister could use the weapon 
of dissolution to defend his own position against attempts within the party to 
dislodge him.^^ In 1974, after the election in February 1974, when no party had 
an absolute majority, it was asked whether Mr Wilson as Prime Minister was 
entitled to a dissolution if his government were defeated in the Commons by a 
combined opposition vote. Certain Labour MPs, who feared that a Liberal- 
Conservative coalition might be formed to govern the country, urged that the 
Sovereign was both constitutionally and morally bound to grant dissolution 
whenever the Prime Minister requested it. In reply, the Lord President of the 
Council, Mr Short, told them: ‘Constitutional lawyers of the highest authority 
are of the clear opinion that the Sovereign is not in all circumstances bound to 
grant a Prime Minister’s request for dissolution’; it was impossible to define in 
advance the circumstances in which the Sovereign’s discretion to refuse a 
request for a dissolution might be exercised.**'^ The government refused to allow 
the matter to be debated in the Commons. In the event, when Mr Wilson 
sought a dissolution in September 1974, this was granted without question by 
the Sovereign. 

That the Sovereign should not refuse a Prime Minister’s request for dissol- 
ution except for very strong reason is obvious. In practice, the political signifi- 
cance of the Prime Minister’s power to decide when Parliament should be 
dissolved is much greater than the possibility of the Sovereign’s refusal of a 
dissolution. But the view that the Sovereign’s reserve power may serve to 
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restrain a Prime Minister who otherwise might be tempted to abuse his position 
is an argument for maintaining the reserve power as a potential weapon, not for 
abolishing it. 

The dismissal of ministers 

The refusal of a Prime Minister’s request for a dissolution is but one aspect of a 
larger question, namely whether the Sovereign may ever reject the advice of the 
Prime Minister on a major issue, for example, by refusing to make an appoint- 
ment to ministerial office which the Prime Minister had recommended, by 
refusing to give the royal assent to a Bill which has passed through both Houses 
or by insisting that a general election is held before the royal assent is given. In 
1910 George V insisted that a general election be held on the Liberal proposal 
to remove the veto of the House of Lords, before he would create enough new 
Liberal peers to pass the Parliament Bill through the Lords against Conserva- 
tive opposition; this decision was accepted by the Prime Minister, Asquith. But 
in other situations a refusal by the Sovereign to accept advice could be seen as a 
direct challenge to the authority of the Prime Minister and might mean his 
immediate resignation. The underlying question is whether the Sovereign is 
merely part of the formal apparatus of government, and thus incapable of 
taking an independent position on a point of constitutional principle, or 
whether the monarchy provides some kind of safeguard against potential abuses 
of power by the Prime Minister and Cabinet. 

The last occasion on which it was seriously urged that the Sovereign should 
intervene to ensure that a general election should be held against the wishes of 
the government was during the crisis over Home Rule for Ireland between 1912 
and 1914.^^ After the Parliament Act 191 1 had become law, the Liberal govern- 
ment intended that the Government of Ireland Bill should be passed under the 
Parliament Act procedure. Opposition leaders regarded the relationship be- 
tween the Liberal party and the Irish Nationalists as ‘a corrupt Parliamentary 
bargain’. They urged George V to insist that an election be held before the Bill 
became law or to withhold the royal assent. Asquith, the Prime Minister, 
reminded George V of the constitutional limitations upon the Sovereign, of the 
principle of ministerial responsibility, and of the value for the Sovereign of 
having no personal responsibility for the acts of executive and Parliament. The 
King concluded that he should not adopt the extreme course of withholding the 
royal assent from the Bill ‘unless there is convincing evidence that it would 
avert a national disaster, or at least have a tranquillizing effect on the distract- 
ing conditions of the time’.^*^ 

Where the question is that of assent to a Bill which has passed through 
Parliament, it would not be prudent for the Sovereign to challenge the wishes of 
a majority in the House of Commons. Yet the relationship between Sovereign 
and Prime Minister is bilateral in the sense that both persons hold office subject 
to some principles of constitutional behaviour, however vague these principles 
often appear to be. If the Prime Minister steps outside those principles (as for 
example, Ian Smith, Prime Minister of Rhodesia, did in 1965 when with his 
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Cabinet he unilaterally declared Rhodesia independent of the United King- 
dom), the Sovereign may respond by dismissing his ministers and by taking 
steps to ensure the maintenance of constitutional government. In 1975, the 
Labour government of Australia was failing to get essential financial legislation 
through the Canberra Parliament because of opposition from the Senate, whose 
approval to the legislation was required. When Sir John Kerr, the Governor- 
General, had satisfied himself that Prime Minister Whitlam was not willing to 
hold a general election to resolve the deadlock, he dismissed Whitlam and 
invited the Opposition leader, Fraser, to form an interim government and hold 
an election. The election was won by Fraser, but the acts of the Governor- 
General gave rise to controversy of a kind which would be more damaging to a 
hereditary monarchy than to a Governor-General with a limited tenure of 
office. 

British government depends to a large extent upon implicit agreement be- 
tween the parties and their leaders about the rules and understandings of the 
political contest. If in a particular situation it were clear that one party or its 
leader had seriously departed from the accepted rules, personal intervention by 
the Sovereign could be justified on constitutional grounds. But a plain instance 
of flagrant abuse is less likely than a situation which is not covered by existing 
rules and understandings, and in which it may be difficult to determine what 
are the constitutional requirements.'^ While the Sovereign may have a sensitive 
role to play in enabling a constitutional deadlock to be resolved, one lesson of 
British history is that personal government by the Sovereign is excluded. 
Indeed, the Sovereign needs the cooperation of ministers even for the purpose of 
dissolving Parliament and causing a new general election to be held.'^ The 
political impotence of a monarch who cannot find ministers willing to hold 
office explains why, as a ‘far-sighted precaution’ at an early stage of the abdi- 
cation crisis in 1936, Prime Minister Baldwin ensured that other political 
leaders would not be willing to form a government if he were forced to resign.'® 


C. The Queen in Council 

The Tudor monarchs governed mainly through the Privy Council, a select 
group of royal officials and advisers, having recourse to Parliament only when 
legislative authority was considered necessary for matters of taxation or to give 
effect to royal policies. The Privy Council survived the 17th century conflicts, 
although its judicial arm, the Court of Star Chamber, was abolished in 1641. 
But in the 50 years after the restoration of the monarchy in 1660, the Privy 
Council lost its position as the main political executive and its numbers grew, 
many becoming members because of other offices which they held. As the 
Cabinet system developed, so did the English Privy Council lose its policy- 
making and deliberative role.'® Soon after the union of England and Scotland in 
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1 707, the Scottish Privy Council was abolished and its functions were assumed 
by the Priv>^ Council for Great Britain, In a formal sense the Council remained 
at the centre of the administrative machinery of government, but despite an 
attempt by Parliament in the Act of Settlement to insist that the Privy Council 
should exercise its former functions, the Council had lost its political authority. 
Significantly, politicians began to remain members of the Council after they had 
ceased to be ministers, a practice which has continued until today. 


Office of Privy Councillor 

Membership of the Privy Council is today a titular honour. Appointments are 
made by the Sovereign on ministerial advice. By convention all Cabinet minis- 
ters become Privy Councillors. Members of the royal family and holders of 
certain high offices of a non-political character such as Archbishops and Lords 
Justices of Appeal, are appointed members of the Council. So in recent years 
have the leaders of the Opposition parties ‘so that they can be given classified 
information on “Privy Counsellor terms” should the need arise on a matter 
affecting national security’. In the 1970s Len Murray, general secretary of the 
TUC, was made a Privy Councillor to facilitate consultation on government 
policy.^^ The office is a recognised reward for public and political service, and 
appointments to it figure in the honours lists. The Council now numbers about 
420 members. Members are entitled to the prefix, ‘Right Honourable’. They 
take an oath on appointment which binds them not to disclose anything said or 
done ‘in Council’ without the consent of the Sovereign. As all members of the 
Cabinet are also Privy Councillors, it has been considered that it is this oath 
which, in addition to their obligations under the Official Secrets Acts 191 1-89, 
binds to secrecy all present and past Cabinet ministers, who may disclose 
Cabinet proceedings and other confidential discussions only if so authorised by 
the Sovereign; but little reliance was placed on this oath in the Crossman Diaries 
case^ and its wording does not seem apt to include Cabinet proceedings. Aliens 
are disqualified, but on naturalisation an alien becomes qualified for member- 
ship.^ 


Functions of Privy Council 

Despite the many powers conferred by statutes on individual ministers, the 
Order in Council remains a principal method of giving the force of law to acts of 
the government, especially the more important executive orders. A royal procla- 
mation is issued when it is desired to give wide publicity to the action of the 
Queen in Council, as for the purpose of dissolving a Parliament and summoning 
its successor. Orders in Council are approved by the Sovereign at a meeting of 
the Council to which only four or five members are summoned. No discussion 
t^es place and the acts of the Council are purely formal. Orders are made 
either under the prerogative, as for the dissolution of Parliament, or under an 
Act of Parliament, for example, orders which make regulations under the 
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Emergency Powers Act 1920 after a state of emergency has been proclaimed.^ 
Statutory Orders in Council are generally subject to the Statutory Instruments 
Act 1946.^ 

A few traces remain of the Council’s former advisory functions: the Com- 
mittee for Channel Islands business is a survivor of the old standing committees 
appointed by the King at the beginning or in the course of his reign. Other 
committees are the Judicial Committee of the Privy Council,^ a committee to 
consider grants of charters to universities, and the committee for the Scottish 
universities.^ Issues of constitutional importance are sometimes referred to ad 
hoc committees of the Privy Council, as, for example, the legal basis of the 
practice of telephone tapping and matters affecting state security.^ A committee 
of six Privy Councillors reviewed British policy towards the Falkland Islands 
leading up to Argentina’s invasion in 1982; after the Prime Minister had con- 
sulted with five former Prime Ministers to secure their consent, the committee 
had access to the papers of previous governments and secret intelligence assess- 
ments.^ 

The functions of the Privy Council are quite distinct from those of the 
Cabinet. The first gives legal form to certain decisions of the government; the 
second exercises the policy-making function of the executive in major matters. 
The Cabinet is summoned by the Prime Minister; the Council is convened by 
the Clerk of the Council, whose office dates back to the 16th century. The Lord 
President of the Council is usually a senior member of the Cabinet. As he has no 
onerous departmental duties, he often acts as chairman of Cabinet committees. 
Where Privy Council business concerns the activities of a department, responsi- 
bility for that business is borne by the minister of that department; thus the 
Secretary of State for Education is responsible for decisions of the Privy Council 
regarding university charters, although this responsibility is obscured by the 
dignified facade of Privy Council formality. 


D. The royal prerogative 

Both the Sovereign, as head of state, and the government, as personified for 
many purposes by the Crown, need powers to be able to perform their consti- 
tutional functions. The rule of law requires that these powers are grounded in 
law, and are not outside or above the system of law which the courts administer. 
In Britain the powers of the Sovereign and the Crown must either be derived 
from Act of Parliament or must be recognised as a matter of common law, for 
there is no written constitution to confer powers on the executive. In the 17th- 
century constitutional settlement, it was established that the powers of the 
Crown were subject to law and that there were no powers of the Crown which 
could not be taken away or controlled by statute. Once that position had been 
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achieved against the claims of the Stuarts, the courts thereafter accepted that 
the Sovereign and the Crown enjoyed certain powers, rights, immunities and 
privileges which were necessary to the maintenance of government and which 
were not shared with private citizens. The term prerogative is used as a collec- 
tive description of these matters. Blackstone referred to prerogative as ‘that 
special pre-eminence which the King hath, over and above all other persons, 
and out of the ordinary course of the common law, in right of his royal dignity’.® 
A modern definition would stress that the prerogative has been maintained not 
for the benefit of the Sovereign but to enable the government to function, and 
that prerogative is a matter of common law and does not derive from statute. 
Thus Parliament may not create a new prerogative, although it may confer on 
the Crown new rights or powers which may be very similar in character to 
prerogative power, for example, the statutory power to deport aliens from the 
United Kingdom whose further presence is considered undesirable,^^ or the 
statutory power to create life peerages. 


History of the prerogative^ ^ 

The mediaeval King was both feudal lord and head of the kingdom. He thus 
had all the rights of a feudal lord and certain exceptional rights above those of 
other lords. Like other lords the King could not be sued in his own courts; as 
there was no lord superior to the King, there was no court in which the King 
could be sued. In addition the King had powers accounted for by the need to 
preserve the realm against external foes and an ‘undefined residue of power 
which he might use for the public good’.^^ We have already seen that mediaeval 
lawyers did not regard the King as being above the law.^^ Moreover certain 
royal functions could be exercised only in certain ways. The common law courts 
were the King’s courts and only through them could the King decide questions 
of title to land and punish felonies. Yet the King possessed a residuary power of 
doing justice through his Council where the courts of common law were inad- 
equate. 

In the 17th century, the main disputes arose over the undefined residue of 
prerogative power claimed by the Stuart kings. Those common lawyers who 
allied with Parliament in resisting the Stuart claims asserted that there was a 
fundamental distinction between what was called the ordinary as opposed to 
the absolute prerogative. The ordinary prerogative meant those royal functions 
which could only be exercised in defined ways and involved no element of royal 
discretion. Thus the King could not himself act as a judge; he must dispense 
justice through his judges.^^ And he could make laws only through Parlia- 
ment.^^ By contrast, the absolute or extraordinary prerogative meant those 
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powers which the King could exercise in his discretion. They included not only 
such powers as the right to pardon a criminal or grant a peerage, but also the 
King’s undoubted powers to exercise discretion in the interest of the realm, 
especially in times of emergency. It was these powers on w^hich Charles I relied 
in seeking to govern without Parliament. The conflict w^as resolved only after 
the execution of one King and the expulsion of another. But the particular 
disputes often gave rise to cases in the courts, in w^hich the rival political 
theories were expressed in legal argument. Where the judges accepted the 
Crown’s more extreme claims, their decisions had subsequently to be reversed 
by Parliament. As well as the cases on taxation and the dispensing power, 
another outstanding case was DameVs or The Five Knights case,^^ where it was 
held that it was a sufficient answer to a writ of habeas corpus to state that a 
prisoner was detained per speciale mandatum regis (by special order of the King). 
Thus the King was entrusted with a power of preventive arrest which could not 
be questioned by the courts and which in DameVs case was used to enforce 
taxation levied without the consent of Parliament. This arbitrary power of 
committal was declared illegal by the Petition of Right 1628, and in 1640 the 
subject’s right to habeas corpus against the King and his Council was guaran- 
teed by statute. 

The problem of the prerogative was confronted in two stages. The first was 
that of the 17th-century struggle culminating in the Bill of Rights 1689 which 
declared illegal certain specific uses and abuses of the prerogative.*^® The second 
stage was the growth of responsible government and the establishment of a 
constitutional monarchy.^ It became established that prerogative powers could 
only be exercised through and on the advice of ministers responsible to Parlia- 
ment. Nonetheless, the ability of ministers to rely on prerogative powers gives 
rise to continuing problems of accountability. 

The prerogative today 

Today the greater part of government depends on statute. But certain powers, 
rights, immunities and privileges of the Sovereign and of the Crown, which vary 
widely in importance, continue to have their legal source in the common law. 
Where these powers or rights are common to all persons, including the Crown 
(for example, the power to own property or enter into contracts) , they are not 
described as matters of prerogative;*^ but the term royal prerogative is properly 
applied to those legal attributes of the Crown which the common law recognises 
as differing significantly from those of private persons. Thus the legal relation- 
ship between the Crown and Crown servants is an aspect of the prerogative 
since it differs markedly from the normal contractual relationship between 
employer and employee; the same applies to the power of the Crown in certain 
circumstances to override contracts to which it is a party,^ 
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Except in those special instances where prerogative powers involve the 
personal discretion of the Sovereign, prerogative powers are exercised by or on 
behalf of the government of the day. For their exercise, just as for the use of 
statutory powers, ministers are responsible to Parliament. Thus questions may 
be asked of ministers about the exercise of prerogative power. Where a matter 
does not fall within the province of a departmental minister, questions may be 
addressed to the Prime Minister. To this rule there are certain exceptions: thus 
the Prime Minister may not be questioned in the Commons as to the advice that 
he may have given to the Sovereign regarding the grant of honours or the 
ecclesiastical patronage of the Crown.^ Nor could a question to the Home 
Secretary about the exercise of the prerogative of mercy in a sentence involving 
capital punishment be raised while the sentence was pending,^ but questions 
are asked about the prerogative of mercy in non-capital cases.® 

Although an Act of Parliament may abolish or curtail the prerogative, the 
prior authority of Parliament is not required for the exercise of a prerogative 
power. For example, the Crown may recognise a new foreign government or 
enter into a treaty without first informing Parliament. Parliament may criticise 
ministers for their action and for the consequences; but Parliament has no right 
to be consulted in advance, except to the extent that a conventional practice has 
developed of assuring the opportunity for such consultation.^ Certain preroga- 
tives could be exercised only if the government were assured of subsequent 
support from Parliament. The Crown may declare war, but Parliament alone 
may vote the supplies which enable war to be waged. Again, where a treaty 
envisages changes in our domestic law. Parliament could frustrate the treaty 
made by the Crown if it subsequently refused to pass the necessary legislation. 


The extent of the prerogative today 

Because of the diverse subjects covered by prerogative, and because of the 
uncertainty of the law in many instances where an ancient power has not been 
used in modern times, it is not possible to give a comprehensive catalogue of 
prerogative powers,® Instead the main areas where the prerogative is used today 
will be mentioned briefly; most of these are discussed more fully in other 
chapters. 

I Powers relating to the legislature. By virtue of the prerogative the Sover- 
eign summons, prorogues and dissolves Parliament. The prerogative power to 
create hereditary peers could still be used on the advice of a government to 
ensure the passage of a Bill through the Lords, but the Parliament Acts 191 1-49 
and the Life Peerages Act 1958 make this unlikely. It is under the prerogative 
that the Sovereign assents to Bills. The Crown retains certain powers to legis- 
late under the prerogative by Order in Council or by letters patent. Formerly 
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this was important in respect of the colonies,*^ but the power is still sometimes 
used in respect of the civil service.*^ While the Crown may not create new 
criminal offences or impose new obligations upon citizens,^* it may under the 
prerogative create schemes for conferring benefits upon citizens provided that 
Parliament appropriates the necessary money to pay for these benefits; thus 
concerning the Criminal Injuries Compensation scheme, set up by means of a 
non-statutory document notified to Parliament, Diplock LJ said: 

It may be a novel development in constitutional practice to govern by public statement 
of intention made by the executive government instead of by legislation. This is no more, 
however, than a reversion to the ancient practice of government by royal proclamation, 
although it is now subject to the limitations imposed on that practice by the development 
of constitutional law in the 1 7th century'.*^ 

2 Powers relating to the judicial system While the Crown may still have 

a prerogative power to establish courts to administer the common law*"* new 
courts are now established by statute. Through the Attorney-General in Eng- 
land and the Lord Advocate in Scotland, the Crown exercises many functions in 
relation to criminal justice. Thus in England prosecutions on indictment may 
be stopped by the Attorney-General entering a nolle prosequi. The Crown may 
pardon convicted offenders or remit or reduce a sentence on the advice of the 
Home Secretary or the Secretary of State for Scotland. It is under the preroga- 
tive that the Crown grants special leave to appeal from colonial courts to the 
Judicial Committee of the Privy Council, where the right of appeal to the Privy 
Council has not been abolished. In civil matters the Attorney-General rep- 
resents the Crown as "'parens patriae'' to enforce matters of public right. In 1991, 
the Court of Appeal held that the Crown, unlike ministers and servants of the 
Crown, was not subject to the contempt jurisdiction vested in the courts. 

3 Powers relating to foreign affairs The conduct of foreign affairs by the 
government is carried on mainly by reliance on the prerogative, for example, 
the making of treaties, the declaration of war and the making of peace. The 
prerogative includes power to acquire additional territory; thus by royal war- 
rant in 1955, the Crown took possession of the island of Rockall, subsequently 
incorporated into the United Kingdom as part of Scotland by the Island of 
Rockall Act 1972. It is doubtful whether the Crown may by treaty cede British 
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territory without the authority of Parliament and modern practice is to secure 
parliamentary approval, but it seems that the prerogative includes power to 
declare or to alter the limits of British territorial waters.^^ The phrase ‘act of 
state' is often used to refer to acts of the Crown in foreign affairs: while these 
acts would often fall within the scope of the prerogative, the concept of the 
prerogative is best confined to powers of the Crown exercised in relation to its 
own subjects and ‘act of state’ should apply only to a limited plea to the 
jurisdiction of the British courts, in respect of acts of the Crown performed in 
foreign territory in relation to aliens.^ 

The Crown has power under the prerogative to restrain aliens from entering 
the United Kingdom; but it is uncertain whether the Crown has a prerogative 
power to expel aliens who have been permitted to reside here. Today, powers 
over aliens are exercised under the Immigration Act 1971, although that Act 
expressly reserves such prerogative powers as the Crown may have (s33(5)). 
The issue of passports to citizens is based on the prerogative.^ At common law 
the Crown could restrain a person from leaving the realm when the interests of 
state demanded it by means of the writ ne exeat regno^ but it is doubtful whether 
the power should today be exercised except in circumstances governed by the 
Debtors Act 1869;^ in time of war the Crown may possibly under the preroga- 
tive restrain a British subject from leaving the realm or recall him from abroad, 
but during modern wars entry and exit have been controlled by statutory 
powers. 

4 Powers relating to the armed forces f Both by prerogative and by statute 
the Sovereign is commander-in-chief of the armed forces of the Crown. The Bill 
of Rights 1689 prohibited the keeping of a standing army within the realm in 
time of peace without the consent of Parliament; thus the authority of Parlia- 
ment is required for the maintenance of the army, the Royal Air Force and other 
forces serving on land. Although many matters regarding the armed forces are 
regulated by statute, their control, organisation and disposition are within the 
prerogative and cannot be questioned in a court.^ But members of the armed 
forces and the Ministry of Defence may be held liable for unlawful acts which 
infringe the rights of individuals. 

5 Appointments and honours.^ On the advice of the Prime Minister or 
other ministers, the Sovereign appoints ministers, judges, magistrates and 
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many other holders of public office, including the members of royal com- 
missions to inquire into matters of controversy. Appointments to the civil ser- 
vice are appointments to the service of the Crown. The Sovereign is the sole 
fountain of honour and alone can create peers, confer honours and decorations, 
grant arms and regulate matters of precedence.^ Honours are generally con- 
ferred by the Sovereign on the advice of the Prime Minister, who is advised by 
three Privy Councillors acting as a Political Honours Scrutiny Committee on 
the character and antecedents of those whom it is proposed to honour for 
political services.^ Certain honours, namely the Order of the Garter, the Order 
of the Thistle, the Royal Victoria Order (for personal services to the Sovereign) 
and the Order of Merit are in the personal gift of the Sovereign. 

6 Immunities and privileges. The Crown benefits from the principle of 
interpretation that statutes do not bind the Crown except by express statement 
or necessary implication. 

In Lord Advocate v Dumbarton Council the Ministry of Defence decided to erect an 
improved security fence at its submarine base at Faslane, Dumbartonshire. Part of the 
fence ran alongside the A814 road and when the roads authority (Strathclyde Council) 
discovered that the Ministry intended to place temporary works on part of the road, they 
notified the Ministry that it would require their consent under the Roads (Scotland) Act 
1984. The Ministry replied that these provisions did not bind the Crown and contractors 
took possession of a one-mile stretch of part of the road by erecting a temporary fence. 
Thereupon the roads authority (Strathclyde) and the planning authority (Dumbarton) 
gave various notices under statutes to stop the work. The Lord Advocate sought judicial 
review of the councils’ conduct, alleging that the statutes in question did not bind the 
Crown. Although the Crown’s immunity was restricted by the Inner House of the Court 
of Session, the wider immunity was restored by the House of Lords. In the view of Lord 
Keith, ‘the Crown is not bound by any statutory provision unless there can somehow be 
gathered from the terms of the relevant Act an intention to that effect. The Crown can be 
bound only by express words or necessary implication’. At the same time, Lord Keith 
rejected as no longer tenable the view that ‘the Crown is in terms bound by general 
words in a statute but that the prerogative enables it to override the statute’.^ 

Tax is not payable on income received by the Sovereign as such, nor in 
respect of Crown property, nor on income received on behalf of the Crown by a 
servant of the Crown in the course of official duties. The Queen has, however, 
undertaken to pay tax on her private income from 1993, Many of the privileges 
and immunities of the Crown in civil litigation were removed by the Crown 
Proceedings Act 1947, but the Crown and central departments still have certain 
privileges. The 1947 Act did, however, preserve the personal immunity of the 
Sovereign from being sued.^ ^ The question has arisen whether the Crown enjoys 
any immunity from criminal liability. During the Spycatcher affair, a retired 
MI5 officer, Mr Peter Wright, alleged that members of the Security Service had 
been engaged in surveillance operations which included burgling premises in 
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London. The Home Secretary announced that the government had never 
asserted that actions ‘could lawfully be done under the prerogative when they 
would otherwise be criminal offences’. 

7 The prerogative in time of emergency. The extent of the prerogative in 
times of grave emergency cannot be precisely stated. That prerogative powers 
were wide was admitted by Hampden’s counsel in the Case of Ship Money, Save 
in regard to taxation, they were not abridged by the Bill of Rights. In 1964, 
Lord Reid said: ‘The prerogative certainly covers doing all those things in an 
emergency which are necessary for the conduct of war’; but he added that there 
was difficulty in relating the prerogative to modern conditions since no modern 
war had been waged without statutory powers. 

The mobilisation of the industrial and financial resources of the country could not be 
done without statutory emergency powers. The prerogative is really a relic of a past age, 
not lost by disuse but only available for a case not covered by statute. 

According to the old law, in time of sudden invasion or insurrection, the King 
might demand personal service within the realm. Either the Crown or a 
subject might invade the land of another to erect fortifications for the defence of 
the realm. But it is not certain whether this should be regarded as an aspect of 
the prerogative since it was a duty shared by the Grown with all its subjects. 

The difficulty of applying the old common law in modern circumstances was 
evident in Bumah Oil Company v Lord Advocate. 

In 1942 extensive oil installations were destroyed by British troops in Rangoon, not 
accidentally as a result of fighting but deliberately so as to prevent the installations 
falling into enemy hands. One day later, the Japanese army entered Rangoon. After 
receiving some £4 million from the British government as an ex gratia payment, the 
company sued the Lord Advocate representing the Crown in Scotland for over £31 
million. It was agreed that the destruction had not been ordered under statutory auth- 
ority and the company claimed compensation for the lawful exercise of prerogative 
power. The House of Lords held (a) that, as a general rule, compensation was payable by 
the Grown to the subject who was deprived of his property for the benefit of the state, by 
prerogative act in relation to war and [b) that the destruction of the refineries did not fall 
within the ‘battle damage’ exception to the general rule. But the House left open the 
basis on which compensation should be assessed. 

This decision established that where private property was taken under the 
prerogative, the owner was entitled at common law to compensation from the 
Crown; but the War Damage Act 1965 retrospectively provided that no person 
should be entitled at common law to receive compensation in respect of damage 
to or destruction of property caused by lawful acts of the Crown ‘during, or in 
contemplation of the outbreak of, a war in which the Sovereign is or was 
engaged’. This Act prevented the Burmah Oil Company’s claim from succeed- 
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ing but its cfTect was limited to acts of the Crown which destroyed property 
during or in contemplation of a war; the principle that the Crown is obliged to 
pay compensation for property taken under the prerogative for use of the armed 
fores still seems to apply. 

The principle that compensation may be payable for lawful acts of the 
prerogative was already known before the Burmah Oil case. Thus the Crown 
may under prerogative requisition British ships in time of urgent national 
necessity, but compensation is payable, as it was in 1982 when British ships 
were requisitioned for use in the recapture of the Falkland Islands By the 
right of angary, the Crown may in time of w'ar appropriate the property of a 
neutral which is within the realm where necessity requires, but compensation 
must be paid.^^ In both World Wars, statutory powers of requisitioning 
property have been conferred on the Crown, and compensation has been paid. 
But if, for example, an emergency arose in which it was necessary for the armed 
forces to take immediate action against terrorist action within the United King- 
dom, it is possible both that private property needed for this purpose could be 
occupied under prerogative and that compensation would at common law be 
payable to the owners. 


8 Miscellaneous prerogatives. Other historic prerogative powers, concern- 
ing matters which are today largely regulated by statute, relate to: the creation 
of corporations by royal charter; the guardianship of infants (a prerogative 
jurisdiction exercised through the High Court and not excluded by the statutory 
powers of local authorities);'^^ the right to mine precious metals; coinage; the 
grant of franchises, for example markets,^ ferries and fisheries; the right to 
treasure trove;^ the sole right of printing or licensing others to print the Author- 
ised Version of the Bible, ^ the Book of Common Prayer and state papers."*^ 


E. The prerogative and the courts 

Some prerogative acts are unlikely to give rise to the possibility of challenge in 
the courts, for example the conferment of an honour or the dissolution of 
Parliament. But where an act purporting to be done under the prerogative 
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directly affects the rights of an individual, the courts may be asked to determine 
a number of issues: 

1 The existence and extent of a prerogative power. In principle the 
courts will not recognise the existence of new prerogative powers. In Entick v 
Carrington, in which the court held that the mere plea of state necessity would 
not protect anyone accused of an unlawful act, Lord Camden CJ said, ‘If it is 
law , it wall be found in our books. If it is not to be found there, it is not law.’^ 
And in 1964 Diplock LJ said, 

it is 350 years and a civil war too late for the Queen’s courts to broaden the prerogative. 
The limits within which the executive government may impose obligations or restraints 
on citizens of the United Kingdom without any statutory authority are now well settled 
and incapable of extension.^ 

But some prerogative powers are very wide and difficulties arise when the 
courts are asked to decide whether an ancient power applies in a new situation; 
for example, whether the Crown’s power to act in situations of grave national 
emergency justifies action to deal with a wholly new form of terrorist activity 
which threatens the nation, or whether the prerogative right to intercept postal 
communications justifies the tapping of telephones.^ In these situations, it may 
be difficult to distinguish between creating a new prerogative and applying an 
old prerogative to new circumstances. 

In R V Home Secretary, ex parte Northumbria Police Authority^ the Home Secretary made 
available to police CS gas and baton rounds to deal with situations of serious public 
disorder, notwithstanding the objections of the local police authority. The police auth- 
ority sought a declaration that the Home Secretary had no power to provide the equip- 
ment without their consent, save in a situation of grave emergency. The Court of Appeal 
held that the provision of the equipment was authorised by the Police Act 1964, but also 
by the royal prerogative. In so concluding, the court had first to determine that there did 
in fact exist a ‘prerogative to enforce the keeping of what is popularly called the Queen’s 
peace within the realm’. Although the court had difficulty in finding authority for such a 
power, Croom-Johnson LJ nevertheless concluded that such a general power is bound up 
with the Crown’s ‘undoubted right to see that crime is prevented and justice adminis- 
tered’. The supply of baton rounds and CS gas was held to fall within the scope of the 
prerogative, since it is open to the Home Secretary ‘to supply equipment reasonably 
required by police forces to discharge their functions’. 

A related question is whether the courts have power to rule that an ancient 
prerogative has become so unsuited to modern conditions that it can no longer 
be relied on by the Crown. In general, rules of common law do not lapse 
through desuetude.^ But it is difficult to see why a court should be required to 
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give new life to an archaic power which offends modern constitutional prin- 
ciples, merely because its existence had been recognised several centuries ago. 

2 The effect of statutes upon prerogative powers. Parliament may 
expressly abolish or restrict prerogative powers, whether or not coupling this 
with the grant of statutory powers in the same area of government. But often 
Parliament has not expressly abolished prerogative powers and has merely 
created a statutory*^ scheme dealing with the same subject. Where this is the 
case, must the Crowm proceed under the statutory powers or may it rely instead 
upon the prerogative? 

In Attorney-General v De Keyser^s Royal Hotel^^^ an hotel was required for housing the 
administrative staff of the Royal Flying Corps during the First World War. The Army 
Council offered to hire the hotel at a rent but, negotiations having broken dowm, a letter 
was sent on the instruction of the Army Council stating that possession was being taken 
under the Defence of the Realm Acts and Regulations. A petition of right was later 
brought against the Grown claiming compensation as of right for the use of the hotel by 
the authorities. 

It was argued for the Crown that there w’as a prerogative power to take the land of the 
subject in case of emergency in time of war; that no compensation was payable as of right 
for land so taken; and that this power could be exercised, notwithstanding provisions of 
the Defence Act 1842 which had been incorporated into the Defence of the Realm Acts 
and provided for statutory compensation as of right to the owners. The argument for the 
owners of the hotel was that the Crown had taken possession under the statutes and so 
could not fall back on the prerogative. 

The House of Lords rejected the argument of the Crown, holding that on the facts the 
Crown had taken possession under statutory' powers. The House also held that the 
prerogative had been superseded for the time being by the statute. The Crown could not 
revert to prerogative powers when the legislature had given to the Crown statutory 
powers which covered all that could be necessary for the defence of the nation, and which 
were accompanied by important safeguards to the individual. Thus for the duration of 
the statutory powers, the prerogative was in abeyance. The House therefore did not have 
to decide whether the Crown had a prerogative power to requisition land in time of war 
without paying compensation, but serious doubts were expressed about this claim. 

The principle in this case, namely that the conferment of statutory powers 
upon the Crown may prevent the Crown from using prerogative powers which 
otherwise would have been available to it, is subject to a number of refinements. 
First, it applies only when Parliament has not given an express indication of its 
intention. Thus the Immigration Act 1971 provided that the powers which it 
conferred should be additional to any prerogative powers (s33(5)), as did the 
Emergency Powers (Defence) Act 1939.*^ Secondly, there are suggestions that it 
may only apply where the statute confers rights or benefits on the citizen which 
would be undermined were the Crown to retain the right to use the prerogative 
power. In the Northumbria Police case, the Court of Appeal held that the supply of 
baton rounds and CS gas was authorised by the Police Act 1964, s 41, but also 
by the prerogative power to maintain the peace. Was the prerogative power 


10 

It 

v* 


[1920] AG 508 

See the Burmah Oil case, p 268 above. 

And possibly even upon other public authorities: Re Af [1961] Ch 328. 
Ch 25 D. 


13 



272 Part 11: The institutions of government 

displaced by the statute, or could both exist and operate contemporaneously? In 
opting for the latter position, Purchas LJ said: 

It is well established that the courts will intervene to prevent executive action under 
prerogative powers in violation of property or other rights of the individual where this is 
inconsistent with statutory provisions providing for the same executive action. Where the 
executive action is directed towards the benefit or protection of the individual, it is 
unlikely that its use will attract the intervention of the courts . . . [BJefore the courts will 
hold that such executive action is contrary to legislation, express and unequivocal terms 
must be found in the statute which deprive the individual from receiving the benefit or 
protection intended by the exercise of prerogative power. 

In the Northumbria Police case, even if the statute had not provided the necessary 
authority, the court was unable to find ‘an express and unequivocal inhibition 
sufficient to abridge the prerogative powers, otherwise available to the Sec- 
retary of State, to do all that is reasonably necessary to preserve the peace of the 
realm’. Thirdly, where the statute restricting the prerogative is repealed, ‘the 
prerogative power would apparently re-emerge as it existed before the stat- 
ute’. ^^This is subject to ‘words in the repealing statute which make it clear that 
the prerogative power is not intended by Parliament to be revived or again 
brought into use’.^® 

5 The manner of exercise of a prerogative power. Although the courts 
have long had the power to determine the existence and extent of a prerogative 
power, traditionally they have had no power to regulate the manner of its 
exercise. This contrasts with statutory powers of the executive, which the courts 
have held must generally be exercised in accordance with the rules of natural 
justice and in accordance with the so-called Wedneshury principles. Thus, the 
courts have held that the courts cannot question whether the Crown has wisely 
exercised its discretionary power regarding the disposition of the armed 
forces;^® nor could the courts say whether the government should enter into a 
particular treaty; or whether the Home Secretary has properly advised the 
Sovereip regarding the prerogative of mercy.^® In Gouriet v Union of Post Office 
Workers^ the House of Lords held that the exercise of the Attorney-General’s 
discretion in giving consent to the bringing of relator actions could not be 
reviewed by the courts. But even as this decision was being given, there were 
already some indications of a more flexible approach by the courts. In Chandler v 
DPP Lord Devlin said in the context of a discussion of the prerogative that 
‘The courts will not review the proper exercise of discretionary power but they 
will intervene to correct excess or abuse’. ‘Excess’ means action which exceeds 
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the limits of the prerogative and although the point was never developed 'abuse’ 
suggests the unreasonable use of an established power. Although it may not 
have been fully appreciated at the time,^ R v Criminal Injuries Compensation Board, 
ex parte Lain^ was to prove an important breakthrough, where it was held that 
the High Court had the power to review the activities of the board, a body set 
up under the royal prerogative to administer benefits for the victims of criminal 
injury. Lord Parker CJ could see no reason why a body set up by prerogative 
rather than by statute should be any less amenable to judicial review for that 
reason alone. In Laker Airways Ltd v Department of Trade and Industry,^ Lord 
Denning MR went further, saying that the use of prerogative power could be 
examined by the courts just as any other power that is vested in the executive. 
The position is now governed by the landmark decision of the House of Lords in 
Council of Civil Service Unions v Minister of State for Civil Service.^ 

In January 1984 the Foreign Secretary announced the government’s decision to exclude 
trade unions from Government Communications’ Headquarters (GCHQ). This would 
be done under an Order in Council of 1982 authorising the Minister for the Civil Service 
to give instructions regulating the terms and conditions of civil service employment. The 
instructions given directed that staft' at GCHQ would no longer be permitted to be 
members of the civil service unions, but only to join an officially approved staff associ- 
ation. These steps had been taken because of earlier industrial action at GCHQ. 

In deciding whether the government’s decision was reviewable by the courts, a 
majority in the House of Lords held that the courts could review the manner of exercise 
of discretionary powers conferred by the prerogative just as they could review the 
manner of exercise of discretionary' powers conferred by statute. Lord Diplock could 'see 
no reason why simply because a decision-making power is derived from a common law 
and not a statutory source, it should for that reason only be immune from judicial 
review’. It does not follow, however, that all prerogative powers would be subject to 
review in this way. According to the House of Lords, it depends on the nature of the 
power, and in particular whether the power in question is justiciable, ie whether it gives 
rise to questions which are capable of adjudication in a court of law. It is not clear which 
powers are justiciable, though Lord Roskill gave many examples of those which are not, 
including the making of treaties, the disposition of the armed forces, the granting of 
honours and the dissolution of Parliament. 

It may be presumed that the prerogative pow^r to regulate terms of employ- 
ment in the civil service is subject to review. Where a prerogative power is 
justiciable and subject to review^ it may be challenged on the same grounds as 
statutory powers.^ There are suggestions in Lord Diplock’s speech that so far as 
the prerogative is concerned, the scope for judicial review' is limited to matters 
of illegality and procedural impropriety. However, the matter is not yet settled, 
despite a number of post GCHQ decisions. In this case there appeared to have 
been a procedural impropriety (the unions should have been consulted in 
advance) but nevertheless the unions failed on the ground that the government 
had acted in the interests of national security (the evidence of which was in an 
affidavit from the Cabinet Secretary). The scope of the CCSU decision remains 
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very unclear,^ particularly regarding the distinction between justiciable and 
non-justiciable powers. However, a number of challenges (albeit largely unsuc- 
cessful) have been made to the exercise of powers conferred by the royal pre- 
rogative regarding the employment of civil servants, and the power to issue a 
passport is now subject to judicial review.^ 
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Chapter 13 

The Cabinet, government departments and the 
civil service 


As organs of government, the Cabinet and the office of Prime Minister have 
evolved together since the 18th century. Their existence is recognised in oc- 
casional statutes (for example, the Ministerial and other Salaries Act 1975) but 
their powers of government derive neither from statute nor from common law 
administered in the courts. Parliament could confer powers directly upon the 
Prime Minister or upon the Cabinet. In practice this rarely happens, statutory 
powers being conferred either upon named ministers or upon the Queen in 
Council. Yet the Prime Minister and the Cabinet occupy key places at the heart 
of the political and governmental system. ^ As the Prime Minister provides the 
individual leadership of the majority party in the House of Commons, so the 
Cabinet provides the collective leadership of that party. ^ If national affairs are 
to be directed in any systematic way, if deliberate choices in government be- 
tween competing political priorities are to be made, these decisions can be made 
only by the Prime Minister and the Cabinet. In the past, descriptions of the 
British system of government often labelled it Cabinet government. As LS 
Amery wrote: 

The central directing instrument of government, in legislation as well as in adminis- 
tration, is the Cabinet. It is in Cabinet that administrative action is co-ordinated and 
that legislative proposals are sanctioned. It is the Cabinet which controls Parliament and 
governs the country.^ 

Recently more emphasis has been placed on the role of the Prime Minister 
and less on the Cabinet itself. In 1963, when he had not yet served as a Cabinet 
minister, Richard Crossman wrote: ‘The post-war epoch has seen the final 
transformation of Cabinet government into Prime Ministerial government’, 
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arguing that the Cabinet had joined the Grown and the House of Lords as one 
of the 'dignified’ elements in the constitution.^ This judgment appears to have 
been reinforced in the 1980s when it is claimed that ‘members of Mrs 
Thatcher’s Cabinets had allowed the usual forms of Cabinet government to be 
displaced by imperious prime ministerial rule’.^ There is no doubt that the 
Prime Minister commands a formidable range of political and governmental 
powers, but it would be wrong to suppose that he or she can therefore govern 
without recourse to the Cabinet. Even in the earlier accounts of Cabinet govern- 
ment, the leader’s role was stressed: thus Amery cited Morley’s description of 
the Prime Minister as the ‘keystone of the Cabinet Arch’, and added: 

It is his Cabinet and he has in large measure created it; he can at any time change its 
composition; his is the decisive voice in bringing it to an end by dissolution or resig- 
nation.® 

Having served in the Cabinets of Eden and Macmillan, Lord Home said, ‘if the 
Cabinet discusses anything it is the Prime Minister who decides what the 
collective view of the Cabinet is’.^ Different styles of political leadership exist, 
but Cabinet and Prime Minister depend upon each other. Indeed any prema- 
ture judgment about imperious prime ministerial rule in the 1980s may need to 
be revised in the light of Mrs Thatcher’s removal from office by her party in 
1990. As Brazier points out, this event demonstrated that ‘there is clearly a 
point beyond which a Cabinet will not go in tolerating a Prime Minister who 
persists in clinging to electorally damaging policies and who sets the whole 
government’s attitude on crucial questions in a fashion which is unsupported by 
the Cabinet and administration as a whole’.® 


A. The Prime Minister 

The nature of the office 

Like the Cabinet, the office of Prime Minister has evolved as a matter of 
political expediency and constitutional practice rather than of law. Though he 
did not recognise the title, Robert Walpole is now regarded as having been the 
first Prime Minister when he was First Lord of the Treasury, from 1721 to 1742. 
William Pitt the younger did much to create the modern office of Prime Minis- 
ter in the years after 1784. In fact the post acquired its present form only with 
the advent of the modern party system and the creation of the present machin- 
ery of government. For most of its history, the office of Prime Minister has been 
held together with a recognised post, usually that of First Lord of the Treasury. 
Between 1895 and 1900 Lord Salisbury was both Prime Minister and Foreign 
Secretary^ and between 1900 and 1902 he was Prime Minister and Lord Privy 
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Seal; during these years AJ Balfour was First Lord of the Treasury and Leader 
of the Commons. Since 1902, the offices of Prime Minister and First Lord of the 
Treasury have always been held together by a member of the Commons. 

In 1905, by act of the prerogative, the Prime Minister was given precedence 
next after the Archbishop of York^ and his existence is recognised by occasional 
statutes. Since 1937, statutory provision of a salary and a pension has 
assumed that the Prime Minister is also First Lord of the Treasury. In the latter 
capacity, the Prime Minister is one of the Treasury ministers, although the 
financial and economic duties of the Treasury are borne primarily by the 
Chancellor of the Exchequer. Exceptionally, the Prime Minister may decide 
also to hold another office: Ramsay MacDonald was both Prime Minister and 
Foreign Secretary in the first Labour government in 1924. During the Second 
World War, Churchill assumed the title of Minister of Defence, although with- 
out a separate ministry and without his duties being defined. When the Civil 
Service Department was established in 1968,*^ the Prime Minister became the 
minister for the department, although another Cabinet minister undertook the 
regular administration of the department on the Prime Minister's behalf. 

The Prime Minister is responsible for the appointment of a Commissioner to 
oversee the work of the Security Service, and advises on the appointment of the 
Security Service Tribunal. The approval of the Prime Minister is also 
required for appointment of the most senior civil servants ie the permanent 
heads and deputy heads of departments and principal finance and establish- 
ment officers. The most important Crown appointments are filled on his nomi- 
nation, for example, the senior judges, the bishops, the chairman of the BBC 
and the Parliamentary Commissioner for Administration. He also advises the 
Sovereign on new peerages, on appointments to the Privy Council and the grant 
of honours, ^ and the filling of those chairs in English universities which are in 
the gift of the Crown. In these appointments, the Prime Minister’s freedom of 
action may to a greater or lesser extent be restricted by conventions requiring 
prior consultation with the interests affected. Nonetheless, the Prime Minister’s 
extensive patronage can be used for political purposes, particularly in appoint- 
ing to the boards of national industries and other public corporations. 


Powers of Prime Minister in relation to the Cabinet 

Although each Prime Minister must adopt his (or her) own style of leadership, 
the Prime Minister is in a position to exercise a dominant influence over the 
Cabinet since he has powers which other ministers do not have, however senior 
and experienced they may be. A sense of perspective is, however, needed for the 
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point should not be exaggerated. As one commentator wrote following the 
removal of Mrs Thatcher, ‘a Prime Minister’s main political strength comes 
from the Cabinet and . . . from the parliamentary party’. A Prime Minister 
who loses the confidence of both will find himself in a very vulnerable position, 
even though he or she may be the choice of the electorate. On the other hand, 
however, we should not underestimate the political power of the Prime Minister 
where such confidence does exist. 

1 He effectively makes all appointments to ministerial office, whether within 
or outside the Cabinet. He may ask ministers to resign, recommend the Sover- 
eign to dismiss them or, with their consent, move them to other offices. In June 
1962, in an attempt to regain popularity for his administration, Harold Macmil- 
lan removed from office seven ministers out of a Cabinet of 20 members. The 
Prime Minister settles the order of precedence in the Cabinet. He may if he 
wishes name one of the Cabinet to be Deputy Prime Minister^® or First Sec- 
retary of State. These powers are exercised in a political context. In forming his 
first Cabinet, a new Prime Minister will be expected to appoint from the senior 
members of his party; and a leading politician may be able to stipulate the 
Cabinet post which he is prepared to accept. In the case of the Labour party the 
standing orders of the parliamentary party provide that on taking office as 
Prime Minister, the leader must appoint as members of his Cabinet those who 
were elected members of the Shadow Cabinet before the general election, 
provided that they have retained their seats in the new Parliament. Although 
there are no similar constraints on Conservative leaders, they too will normally 
rely on an established team when assuming the responsibilities of office. 

2 The Prime Minister controls the machinery of central government in that he 
decides how the tasks of government should be allocated to the different depart- 
ments and whether departments should be created, amalgamated or abolished. 
Thus in 1981 Mrs Thatcher abolished the Civil Service Department and 
divided its duties between the Treasury and a new Management and Personnel 
Office,^ The Prime Minister may take interest in different areas of government 
from time to time and may indeed carry out his policy through the agency of a 
minister whom he has appointed. Most Prime Ministers must take a special 
interest in foreign affairs, the economy and defence. The Prime Minister may 
intervene personally in major industrial disputes and other pressing issues. In 
consultation with individual ministers, he may take decisions or authorise them 
to be taken without waiting for a Cabinet meeting. When a Cabinet committee 
is dealing with a problem, the Prime Minister may take the chair and report on 
action taken to a later Cabinet meeting. 

3 By presiding at Cabinet meetings, the Prime Minister is able to control 
Cabinet discussions and the process of decision-making by settling the order of 
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business, deciding which items are to be discussed and by taking the sense of 
the meeting rather than by counting the votes of Cabinet members. While the 
Cabinet Secretariat provides services for the whole Cabinet, it owes a special 
responsibility to the Prime Minister; disputes over minutes arc if necessary 
settled by him. Lord Wilson has said, 'the writing of the Conclusions is a unique 
responsibility of the Secretary of the Cabinet . . . The Conclusions are circulated 
very promptly after Cabinet, and up to that time, no minister, certainly not the 
Prime Minister, asks to see them or conditions them in any way’.*^^ On the other 
hand, Mr Michael Heseltine was concerned about the minutes of a Cabinet 
meeting before his resignation in 1986, in particular the failure to record his 
protest about the Prime Minister’s refusal to allow discussion on competing 
plans to rescue Westland, a helicopter manufacturing company. 

4 The doctrine of collective responsibility helps to reinforce the powers of the 
Prime Minister. The effect of the doctrine is that ministers must not criticise 
government policy in public and if necessary must be prepared to defend it. 
This means that if the firm hand of the Prime Minister is guiding that policy, 
there will be no public criticism from the most influential and informed people 
in the government. The importance of the doctrine for silencing potential criti- 
cism is underlined by the fact that many decisions of government (particularly 
in the 1980s) are not taken by the Cabinet as a whole, but by the Prime Minister 
in consultation with a few key colleagues. This was true, for example, of such 
controversial decisions as the banning of trade unions at Government Com- 
munications’ Headquarters (GCHQ) and the selection of the American rather 
than the European rescue package for the Westland helicopter company. On 
one interpretation of the events, it was this attempt to control Cabinet col- 
leagues by the doctrine of collective responsibility for decisions which had not 
been taken by the Cabinet which led to Mr Heseltine’s resignation as Secretary 
of State for Defence in January 1986. 

5 Compared to other ministers, the Prime Minister has a more regular oppor- 
tunity to present and defend the government’s policies in Parliament and else- 
where. He is available for questioning in the Commons on Tuesdays and 
Thursdays at 3.15 pm and he may choose when to intervene in debates. He is 
also in a position to control the government’s communications to the press and 
to disclose information about government decisions and Cabinet business.^ 
Alone among Cabinet ministers, he has regular meetings with the Sovereign 
and is responsible for keeping the Sovereign informed of the Cabinet’s handling 
of affairs. In particular, he may recommend to the Sovereign that a general 
election be held, and he is not required to discuss this first with the Cabinet.-^ It 
is sometimes argued that the threat of a dissolution is a device whereby a Prime 
Minister may exercise authority over colleagues in government and Parliament. 
But this does not seem very credible. Why would a Prime Minister wish to 
recommend that a general election is called if his party was weakened by 
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internal dissension, particularly when the dissidents may not be amongst those 
most likely to lose their seats? 

B. The Cabinet 

Composition of the Cabinet 

A modern Cabinet usually consists of between 18 members (Mr Heath’s Cabi- 
net in 1970) and 24 members (Mr Callaghan’s in 1979). Mrs Thatcher’s Cabi- 
net usually consisted of 22 members, which was the number in Mr Major’s first 
Cabinet. No statute regulates the composition of the Cabinet, but there are both 
administrative and political constraints on the Prime Minister’s freedom of 
choice. Thus in peacetime it is impossible to exclude certain offices, such as the 
Home Secretary, the Foreign Secretary, the Lord Chancellor and the Secretary 
of State for Scotland. In addition to the Secretaries of State and ministers in 
charge of the major departments, every Cabinet includes two or three members 
with few if any departmental responsibilities, for example, the Lord President of 
the Council, who is often also Leader of the House of Commons; the Lord Privy 
Seal, often also Leader of the House of Lords; and the Chancellor of the Duchy 
of Lancaster. These ministers may assist the Prime Minister on special issues or 
coordinate different aspects of a single problem, and they often serve as chair- 
men of Cabinet committees. Since 1951, the government chief whip in the 
Commons, whose formal title is Parliamentary Secretary to the Treasury, has 
regularly attended Cabinet^ but only rarely, as in 1975, has he been a member 
of it. The Law Officers of the Crown^ are not appointed to the Cabinet but, like 
other ministers outside the Cabinet, the Attorney-General and his Scottish 
counterpart, the Lord Advocate, may attend Cabinet meetings for particular 
matters. 

The size of the Cabinet is primarily determined by practical and political 
considerations. But the number of salaried Cabinet posts is limited by statute: 
apart from the Prime Minister and the Lord Chancellor, not more than 20 
salaries may be paid to Cabinet ministers at one time.^ Political necessity 
requires that all members of the Cabinet are members of the Commons or the 
Lords, unless a minister is actively seeking election to the Commons at a by- 
election or is to be created a life peer.^In practice at least two Cabinet officers 
(Lord Chancellor and Leader of the House of Lords) will be held by peers but 
more may be appointed. In all modern governments there have been some 
ministers with departmental responsibilities who are outside the Cabinet. They 
may serve on Cabinet committees, will see Cabinet papers relating to their 
departments and may be asked to attend Cabinet meetings. The amalgamation 
of departments to form larger departments which took place during the 1960s^ 
meant that all major departments were placed under the supervision of a 
Cabinet minister. In wartime the normal Cabinet may be superseded by a small 
War Cabinet to take charge of the conduct of the war. In 1916 the War Cabinet 
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consisted of five, later six, senior ministers, of whom only the Chancellor of the 
Exchequer had departmental duties. The War Cabinet of 1939-45 was larger, 
varying between seven and ten, including several senior departmental minis- 
ters.^ 

Cabinet committees^ 

The increase in the scale of government since 1900 has not been accompanied 
by a corresponding increase in the size of the Cabinet. Few problems of govern- 
ment can be solved by a single department acting on its own, if only because 
most policy decisions have expenditure and manpower implications (hence the 
interest of the Treasury in all new policies). The Cabinet could not have kept 
abreast of its work had there not developed under its umbrella a complicated 
structure of committees. In the 19th century, Cabinet committees were 
appointed for particular purposes (for example, to keep under review the con- 
duct of the Crimean War). They were used much more frequently after 1918. 
Two main factors led to the appointment of a system of permanent committees. 
The first was the creation of the Committee of Imperial Defence in 1903, which 
showed the value of a permanent committee charged with a major policy area;^^ 
the second was the experience in two world wars of a system of specialised 
committees to deal with defined policy areas which operated under the auth- 
ority of a small War Cabinet. In 1945, the Labour government decided to adapt 
the wartime system to the problems of peace. Since then, a structure of standing 
committees has remained an important feature of the Cabinet system. 

One function of Cabinet committees is to secure coordination between differ- 
ent departments concerned with the same problem. The duty of a committee 
is often to prepare a subject for discussion by the Cabinet, defining the common 
ground between departments and the issues still in dispute. Indeed, according 
to Questions of Procedure for Ministers — ‘the Cabinet’s own book of rules’ — 
Cabinet committee meetings ‘provide a useful forum for the discussion of policy 
and for enabling Ministers to ensure that their points of view are understood 
and to make a contribution to the formulation of policy’, but ‘their prime object 
is the despatch of business and the making of decisions’. The same document - 
which was officially published in 1992^“^ - draws attention to the practice that 
the doctrine of collective responsibility applies to decisions of Cabinet com- 
mittees; that is to say, all members of the Cabinet are bound by a committee 
decision. Cabinet committees may be either standing committees - ‘permanent 
for the duration of the Prime Minister’s term of office’ - or ad hoc committees - 
‘appointed to handle a single issue’. In terms of their personnel, Cabinet com- 
mittees are said to be of three types: ministerial committees, in which only 
ministers participate; official committees, in which only officials participate; 
and mixed committees, in which both ministers and officials participate. 


® For the War Cabinet, see 8th ed of this book, 1970, pp 201, 203-7; Jennings, Cabinet 
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Successive governments have sought to keep secret the functions, compo- 
sition and even the existence of most Cabinet committees. Various reasons have 
been advanced for this: that the existence of the committees is not intended to 
affect the collective responsibility of the whole Cabinet; that public knowledge 
of the existence and composition of committees would give rise to inconvenient 
public criticism and lobbying; and so on.^^ The existence of some committees 
was, however, made known from time to time, and a great deal of information 
was provided by unofficial sources. Hennessy has claimed that in 1985-86 
there were at least 160 committees, including four acknowledged to exist by 
the Prime Minister. This is said to compare with 461 while Attlee was Prime 
Minister and 246 under Churchill. In 1992, in a move to demystify Whitehall 
decision-making the government published details of 26 Cabinet committees 
and sub-committees. The information revealed the name, composition and 
terms of reference of the committees, but not when the committees met. Some of 
the committees are chaired by the Prime Minister, including those dealing with 
economic and domestic policy, overseas and defence policy, nuclear defence 
policy, the intelligence services, European security, science and technology, and 
Northern Ireland. In addition to the 26 named committees, another 140 ad hoc 
ministerial committees operated between 1987 and 1992, dealing with matters 
which included the poll tax and the miners’ strike. The government has not 
disclosed the list of inter-departmental committees of officials. 

The Cabinet Office^^ 

Before 1917, there was no regular machinery for preparing the agenda for 
Cabinet meetings, circulating documents or recording decisions. Each Prime 
Minister sent his own accounts of Cabinet meetings to the Sovereign and 
members of the Cabinet took note of matters requiring action by their depart- 
ments. On a major constitutional issue, for example, the creation of peers to 
coerce the House of Lords into approving the Parliament Bill in 1911, the 
Sovereign could require the Cabinet’s advice to be recorded in writing. But in 
general there was often uncertainty about the actual decisions. 

In 1917, to enable the War Cabinet and its system of committees to function 
efficiently, a Secretary to the Cabinet was appointed to be present at meetings of 
the Cabinet and its committees, to circulate minutes of the conclusions reached, 
to communicate decisions rapidly to those who had to act on them and also to 
circulate papers before meetings. The first Secretary was Sir Maurice Hankey, 
who applied to the Cabinet methods which he had developed as Secretary of the 
Committee of Imperial Defence. The secretariat has been maintained ever 


For a personal minute by Mr Callaghan, when Prime Minister, see New Statesman, 10 
November 1978, Cf The Times, 3 May 1973. 

Cmnd 2097, 1963 (Committee on Defence and Overseas Policy). See also Gordon Walker, 
pp 174-5; Crossman, The Diaries of a Cabinet Minister, vol 1, pp 198, 280. 

Hennessy, p 100. 

See HC Deb, 24 May 1979, col 179 (WA). See also HC Deb 29 November 1979, col 540 
(WA). 

The Guardian, 20 May 1992. 

Jennings, Cabinet Government, pp 242-5; Gordon Walker, pp 47-55; Mosley, The Story of the 
Cabinet Office; Wilson, The Cabinet Office to 1945; The Times, 8 March 1976; Wilson, The 
Governance of Britain, ch 4. 
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since, sometimes in an uneasy relationship with the Treasury. It is headed by 
the Secretar>^ of the Cabinet, who is also Head of the Home Civil Service. 

The conclusions prepared by the Secretary to the Cabinet and circulated to 
the Sovereign and Cabinet ministers are the only official record of Cabinet 
meetings. This account is designed to record agreement and not controversy. 
Differences of opinion in discussion are not attributed to individuals, although 
the arguments for and against a decision may be summarised: ‘behind many of 
the decisions lay tensions and influences which are not reflected in the official 
records’.’^ However, if a minister expressly wishes his or her dissent to be 
recorded, then this will be done. It was the alleged failure to follow this conven- 
tion which added to the drama surrounding the resignation of Mr Michael 
Heseltine in the so-called Westland affair in 1986. 

The Cabinet Office has no executive functions like those of a department. It 
seeks to secure inter-departmental coordination by circulating documents 
before meetings and providing a formal record of decisions. While the Cabinet 
Office is responsible to the Prime Minister, it does not seek to operate as a 
‘Prime Minister’s Department’, although on one recent view, everything that a 
Prime Minister could create ‘is already there to hand in the Cabinet Office’.^® 
There are several different secretariats within the Cabinet Office, each with 
different areas of responsibility. These include the Economic Secretariat; the 
Overseas and Defence Secretariat; the European Secretariat; and the Home and 
Social Affairs Secretariat.^ Within the Cabinet Office there are also the chief 
scientific adviser to the government and the Office of Public Service and Science 
which has responsibility for the Citizen’s Charter, the ‘Next Steps’ Initiative 
(see below), the policy on open government, public appointments and civil 
serv'ice recruitment. 

In 1970 there was established within the Cabinet Office a small multi- 
disciplinary unit, known as the Central Policy Review Staff (or ‘think-tank’). Its 
task was to enable ministers collectively to work out the implications of their 
basic strategy' in terms of policy in specific areas, to identify areas of policy in 
which new choices might be exercised and to ensure that the implications of 
alternative policies were fully analysed.^ As well as advising ministers on more 
immediate issues, the CPRS produced studies in depth of issues requiring major 
policy decisions. Subjects included the organisation of government sponsored 
research, the Concorde project, government support for a British-owned com- 
puter industry and the future of the British car industry; not all the reports were 
published. In 1983, Mrs Thatcher abolished the CPRS, though many of its 
functions were transferred to the Downing Street Policy Unit which had been 
created by Harold Wilson in 1974 but which had been retained by successive 
Prime Ministers and indeed expanded by Mrs Thatcher. Unlike the CPRS, the 
function of the Policy Unit is not to serve the Cabinet as a whole and it now 
operates as part of the Prime Minister’s Office.^ 


Wilson, The Cabinet Office to 1945, p 4. At p 142 are printed instructions on minute-taking 
current in 1936. Crossman’s comment 30 years later was that the minutes ‘do not pretend to 
be an account of what actually takes place in the Cabinet’ (op cit, p 198). 

20 Wilson, The Governance of Britain, p 82. Cf Clarke, New Trends in Government, ch 2. 

* Civil Service Yearbook 1992. See also Hennessy, Whitehall, pp 390“ 1 . 

* Cmnd 4506, 1970, paras 44-8. 

^ See D Willetts (1987) 65 Public Administration 443. 
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Cabinet secrecy 

The operation of the Cabinet system is surrounded by considerable secrecy.^ 
Most Cabinet papers are made available for public inspection in the Public 
Record Office after 30 years or such other period as the Lord Chancellor may 
direct.^ Many Cabinet decisions are notified to Parliament or otherwise made 
public, but the doctrine of collective responsibility throws a heavy veil over 
decision-making in Cabinet. It is inevitable that ministers often disagree as to 
the right course of action before a decision is made. One justification for Cabi- 
net secrecy commonly supported by those with experience of the system is the 
view that anything which damages the collective unity and integrity of the 
Cabinet damages the good government of the country.® Certainly the public 
interest in national security requires that some information about defence and 
external relations must be kept secret by those in government. But the ‘good 
government’ argument goes very much further than national security since it 
seeks to preserve the process of decision-making within government from 
scrutiny by those outside. Some critics argue, to the contrary, that ‘good 
government’ in a democracy requires that more light should be thrown on 
political decision-making, and that government should be more open.^ In fact 
new'spapers frequently contain speculation about the Cabinet’s deliberations, 
some of which may be based on unauthorised disclosures of Cabinet proceed- 
ings by ministers who wish to make their points of view known. 

In law, Cabinet documents are protected to some extent from production as 
evidence in litigation by a rule which authorises non-disclosure of documents 
which it would be injurious to the public interest to disclose® and from examin- 
ation by the Parliamentary Commissioner for Administration;^ they may also 
be protected by the Official Secrets Acts.^® Political sanctions also operate: a 
serving Cabinet minister would be liable to lose his office if he could be shown to 
have revealed the details of Cabinet discussions to the press. But is a former 
Cabinet minister, who may be subject to no political sanction, under a legal 
obligation not to reveal such secrets? The question arose for decision in Attorney- 
General V Jonathan Cape Ltd, ^ ^ 

Richard Crossman kept a political diary between 1964 and 1970 while a Labour Cabinet 
minister. After his death in 1974, his diary for 1964-66 was edited for publication and, as 
was customary, submitted to the Secretary to the Cabinet. He refused to consent to 
publication, since the diary contained detailed accounts of Cabinet discussions, reports 
of the advice given to ministers by civil servants and comments about the suitability of 
senior civil servants for promotion. When Crossman’s literary executors decided to 


^ Williams, Not in the Public Interest^ ch 2; Gordon Walker, pp 26-33, 164-8; Report on Section 2 
of Official Secrets Act 1911, Gmnd 5104, 1972, ch 11; Report on Ministerial Memoirs, Cmnd 
6386, 1976. 

^ Public Records Act 1958, s 5, amended by Public Records Act 1967. 

^ Cmnd 5104, 1972, p 68. 

^ The evidence given to the Franks Committee on s 2 of the Official Secrets Act 1911 contained 
a wide range of opinions on the proper extent of Cabinet secrecy from senior civil servants, 
former ministers, academics and journalists. 

® Ch 31 C, On the relationship between the Cabinet and the courts, see M C Harris [1989] PL 
251. 

^ Parliamentary Commissioner Act 1967, s 8(4); ch 28 D. 

Ch24. 

[1976] QB 752; Young, The Crossman Affair, 
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publish the diar\', the Attorney-General sought an injunction to stop them. Lord Wid- 
gery CJ held that the court had power to restrain the improper publication of infor- 
mation which had been received by a Cabinet minister in confidence, and that the 
doctrine of collective responsibility justified the court in restraining the disclosures of 
Cabinet discussions; but that the court should act only where continuing confidentiality 
of the material could clearly be shown. On the facts, he held that publication in 1975 of 
Cabinet discussions during the period 1964-66 should not be restrained. In this decision, 
no reliance was placed either upon the Privy Councillor’s oath of secrecy or upon the 
Official Secrets Acts. 

This decision established the power of the court to restrain publication of 
Cabinet secrets but gave no clear guidance as to when the power should be 
exercised. The problems of memoirs of ex-Cabinet ministers w^ere subsequently 
considered by a committee of Privy Councillors.*'^ The committee distinguished 
between secret information relating to national security and international re- 
lations, on which an ex-minister must accept the decision of the Cabinet Sec- 
retary, and other confidential material about relationships between ministers or 
between ministers and civil servants. In the latter case there should be no 
publication within 15 years, except with clearance from the Cabinet Secretary, 
but in the event of a dispute it must in the last resort be for the ex-minister 
himself to decide wffiat to publish. Advice given by a civil servant to a minister 
should not be revealed while the adviser was still a civil serv'ant. The committee 
recommended against legislation, preferring to suggest a clear working pro- 
cedure which would be brought to the attention of every minister on assuming 
office. The committee’s recommendations were accepted by the government in 
1976 and have been maintained by subsequent gov^ernments. 

One important convention is that the ministers in one government do not 
have access to the papers of an earlier government of a different political party. 
The convention applies to papers of the Cabinet and ministerial committees, as 
well as departmental papers that contain the private views of ministers and 
advice given by officials. The main reason for the convention is to prevent a 
minister from one party having access to ‘matters that the previous Adminis- 
tration had been most anxious to keep quiet’. Former ministers retain the 
right of access to documents which they saw in office. Before access to Cabinet 
papers or other ministerial documents of a former government can be given to 
third parties, the present Prime Minister must seek the agreement of the former 
Prime Minister concerned, or the current leader of his party. Thus, when a 
committee of privy councillors was appointed to review British policy towards 
the Falkland Islands before the Argentine invasion, five former Prime Ministers 
agreed to the relevant documents being seen by the committee.*'^ 

C. Ministers and departments 

Ministerial offices: the background 

Some ministerial offices have a much longer history than the office of Prime 
Minister, others have been created more recently. The office of Lord Chancellor 


Gmnd 63B6, 1976. 

HC Deb, 8 July 1982, col 474 (Mr M Foot). 

HC Deb, I July 1982, col 1039; 8 July 1982, col 469. See Lord Hunt [1982] PL 514. 
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goes back to the reign of Edward the Confessor and was of great political and 
judicial significance for several centuries after the Norman conquest. The office 
of Lord Privy Seal dates from the 14th century and in a later period was often 
held by leading statesmen; but the historic duties in respect of the Privy Seal 
were abolished in 1884 and the office now carries no departmental responsi- 
bilities. The office of Lord President of the Council was created in 1497 and 
became important during the period of government through the Council under 
the Stuarts. 

The office of Secretary of State has almost as long a history, acquiring its 
political significance in the Tudor period, particularly during the tenure of the 
Cecils under Elizabeth 1. It came to be recognised as the means by which 
communications could take place between citizens and the Sovereign. From 
the 17th century, two and sometimes three Secretaries of State were appointed, 
who divided national and foreign affairs between them. In 1782, a different 
division of functions vested in one Secretary of State responsibility for domestic 
affairs and the colonies, and in the other Secretary responsibility for foreign 
affairs. Thus were created the offices of Home Secretary and Foreign Secretary. 
In 1794 a Secretary of State for War was appointed, and thereafter from time to 
time additional Secretaryships (for example, for the colonies, for India, for 
Scotland) were created and abolished as need arose. In 1993 there were 14 
Secretaries of State who between them headed nearly all the major depart- 
ments. When statutory powers are conferred on a Secretary of State, it is usual 
for the statute to designate him as ‘the Secretary of State’ but it will be obvious 
from the context which Secretary of State is intended to exercise the new 
functions.^® In law the duties of Secretaries of State are interchangable, but in 
practice each Secretary limits his functions to those related to his own depart- 
ment, One Secretary of State may be named by the Prime Minister as First 
Secretary; while this makes no legal difference to the office, it determines prece- 
dence in the Cabinet and the First Secretary may deputise for the Prime 
Minister in the latter’s absence. 


Ministers of the Crown 

According to one statutory definition, minister of the Crown means ‘the holder 
of any office in Her Majesty’s Government in the United Kingdom, and 
includes the Treasury, . . . and the Defence Council’. In a less technical sense, 
ministers are those members or supporters of the party in power who hold 
political office in the government. They are all appointed by the Grown on the 
advice of the Prime Minister and their offices are at the disposal of an incoming 
Prime Minister. They do not include members of the civil service or the armed 
forces, who continue in office despite a change of government; nor personal 
advisers of ministers, who may be paid salaries and are temporarily attached to 


For the history of the Secretaries of State, see Anson, The Law and Custom of the Constitution, vol 
II, i, pp 172-84. 

By the Interpretation Act 1978, unless the contrary intention appears, ‘Secretary of State’ 
means ‘one of Her Majesty’s Principal Secretaries of State’. See Agee v Lord Advocate 1977 SLT 
(Notes) 54. 

Ministers of the Crown Act 1975, s 8(1). 
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departments but who lose their position when a minister leaves office; nor 
members of public boards, regulatory bodies and so on. Unlike many of these 
other office holders, ministers are not disqualified from membership of the 
House of Commons. 

There are various grades of ministerial appointment today, but they may be 
grouped into three broad categories: {a) Cabinet ministers, who may or may not 
have departmental responsibilities; (^) departmental ministers and ministers of 
state who are outside the Cabinet, the duty of a minister of state being to share 
in the administration of a department headed by a Cabinet minister; and (r) 
parliamentary secretaries, whose duty it is to assist in the parliamentary work of 
a department and who may also have some administrative responsibility. The 
four Law Officers of the Crown are within category {b) but the government 
whips, who have no departmental responsibilities, may be allotted amongst the 
categories according to their status and seniority. By exercise of the prerogative, 
new posts in the Crown’s service can be created, for example, extra Secretaries 
of State. But when a new ministry is formed, there is often legislation to create 
the minister a corporation sole, thus giving him legal capacity, and providing in 
broad terms for his functions.*^ There are no legal limits on the number of 
ministers which the Crown may appoint, assuming that they are not to receive a 
salary and do not sit in the House of Commons, but there are statutory limits on 
the number of ministers who may be members of the Commons and on the 
number of salaries payable to holders of ministerial office.^*^ 

Ministerial salaries 

The maximum salaries payable to the Prime Minister, other Cabinet ministers, 
ministers of state, parliamentary secretaries and the Law Officers of the Crown 
are prescribed by the Ministerial and other Salaries Act 1975, as varied by 
subsequent Orders in Council.* The making of such an Order in Council is 
subject to the prior approval of the Commons being given to the draft Order. 
Ministerial salaries are in practice increased only after their level has been 
considered by the Review Body on Top Salaries, at the same time as the salaries 
of MPs are reviewed.^ In January 1992, the statutory salary of the Prime 
Minister was £53,007, of a Cabinet minister in the Commons £50,558 and of a 
parliamentary secretary in the Commons £37,689.^ All ministerial salaries are 
maximum salaries and less may be paid;**^ thus the House of Commons may 
exercise its traditional right to move the reduction of a minister’s salary in order 
to call attention to a grievance or censure the conduct of a department.^ 

Cf House of Commons Disqualification Act 1975, s 9(1). 

Eg Secretary of State (New Departments) Order 1974, SI 1974 No 692. See also SI 1976 No 
1775. 

Pages 1 79-80 above. 

* The salary of the Lord Chancellor is governed by the Ministerial and other Pensions and 
Salaries Act 1991, by which his salary is ‘£2,000 a year more than the salary for the time 
being payable to the Lord Chief Justice’ (s 3). 

Eg Cmnd 8881, 1983; and p 238 above. 

^ See SI 1991 No 2886 for maximum ministerial salaries payable in 1992. 

Ministerial and other Salaries Act 1975, s 4. 

^ In 1976, helped by a mix-up in voting, the Opposition carried a resolution calling for a 
reduction of £1,000 in the salary of the Secretary' of State for Industry; this was overridden a 
week later (HC Deb, 11 and 17 February 1976)'. 
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While these are not ministerial salaries, the Act of 1975 also provides for the 
Speaker’s salary and salary to the leader of the Opposition in the Commons, 
who is defined as being the leader of the party in opposition to the government 
having the greatest numerical strength in the House; the Speaker has power to 
resolve doubts as to who this is. Salaries are also paid under the Act to the chief 
opposition whip in the Commons and in the Lords to the leader of the Oppo- 
sition and the chief opposition whip. The salaries of the Speaker and opposition 
officers are charged on the Consolidated Fund and are thus not subject to 
reduction by vote of the Commons. Under the Ministerial and other Pensions 
and Salaries Act 1991, severance payments are payable to ministers who are 
removed from office before reaching the age of 65 without being moved to 
another position in the government. 


Ministers in Parliament 

It is a convention that ministerial office-holders should be members of one or 
other House of Parliament. Such membership is essential to the maintenance of 
ministerial responsibility. There is, however, no law that a minister must be in 
Parliament. The statutory limit on the number of ministers receiving salaries 
who may sit at one time in the Commons ensures indirectly that there should be 
ministerial representation in the Lords. When a Prime Minister appoints to 
ministerial office someone who is not already in Parliament, a life peerage is 
usually conferred. 


Financial interests of ministers 

Because of their office, many ministers take decisions which have a direct 
financial effect on particular businesses, sections of industry and land values. 
They also have access to confidential information about future decisions which 
could be put to financial profit. The Marconi affair of 1912 involved three 
leading members of the Liberal government who were alleged to have made use 
of secret information about an impending government contract to make an 
investment in Marconi shares: an inquiry by a parliamentary committee estab- 
lished that they had bought shares not in the company to which the contract 
was about to be awarded, but in a sister company.^ In 1948 the Lynskey 
Tribunal of Inquiry reported on allegations that ministers and other public 
servants had been bribed in connection with the grant of licences by the Board 
of Trade; a junior minister, who later resigned from Parliament, was found to 
have received presents of wine and spirits and other gifts, knowing that they had 
been made to secure favourable treatment by the department of applications for 
licences.^ While such conduct could give rise to criminal proceedings, ad- 
ditional safeguards are required if ministers are to avoid suspicion. 

In 1952 the rules then in force were published in a parliamentary written 


^ See Donaldson, The Marconi Scandal. 
’ Cmd 7616, 1949. 
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answer. They still remain in operation, though they have been amended from 
time to tirne.^ The overriding principle is that ministers must ensure that no 
conflict arises, or appears to arise, between their private interests and their 
public duties. This conflict could arise if a minister took any active part or had a 
financial interest in any undertaking which had contractual or other relations 
(for example, receiving a licence or a subsidy) with his department. Under the 
1952 rules, ministers should on assuming office resign any directorships which 
they hold and should dispose of controlling interests in any company which 
could give rise to conflict of interest. In cases of doubt, for example as to the 
propriety of retaining certain shares in a company, the Prime Minister must be 
informed and is the final judge. In 1962, a junior minister in the Ministry of 
Aviation, Mr B de Ferranti, resigned a few' months after accepting office as he 
had found it impossible to divest himself of his interests in a family business 
having extensive contractual relations with the Ministry.^ 

In 1982, the Secretary of State for Trade, Lord Cockfield, declined to take a 
decision on whether to approve a majority report of the Monopolies and 
Mergers Commission about a controversial takeover bid, since he had a small 
shareholding in the bidding company. The decision was instead taken by the 
minister of state in the same department. On becoming a minister, Lord Cock- 
field had in accordance with the rules on financial interests deposited the 
relevant share certificates with his bank, instructing the bank not to deal in 
them so long as he held ministerial office.^® Ministers who are members of the 
Commons are expected to disclose all relevant interests in the register which 
that House maintains;^ ^ but the House of Lords does not keep a similar register. 
There are no restrictions on ministers taking up employment when they leave 
office, unlike senior civil serv'ants who need government permission before 
taking up employment with companies which have a close relationship with the 
government. 

There are also rules which govern the conditions on which ministers may 
while in office contribute to the press or undertake other literary work. A 
minister may not become a regular columnist for a newspaper nor, as Dr 
Jeremy Bray discovered in 1969, may he publish a book on matters related to 
his ministerial work.^^ 

Departments 

While the term 'government department’ has no precise meaning in law, it 
usually refers to those branches of the central administration which are staffed 
by civil servants, paid for out of Exchequer funds and headed by a minister 
responsible to Parliament. A single minister may be responsible for more than 
one department: thus the Chancellor of the Exchequer is responsible for the 
Treasury and the two revenue departments (Inland Revenue; Customs and 


® HG Deb, 25 February 1952, col 701; and 20 March 1980, col 293 (WA). 

^ The Times, 31 October 1962. 

HC Deb, 21 December 1982, col 821 and 22 December 1982, col 955; and R v Secretaiy of State 
for Trade, ex parte Anderson StraMyde pic [1983] 2 All ER 233. 
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Excise), as well as for a group of executive departments closely associated with 
the Treasury, for example the Public Works Loan Board. Exceptionally, there 
arc departments which for constitutional reasons do not have a ministerial 
head: thus the National Audit Office is headed by the Comptroller and Auditor 
General. For the purposes of legal proceedings against the Crown, a list of 
departments is maintained under the Crown Proceedings Act 1947.^^ For the 
purposes of investigation by the Parliamentary Commissioner for Adminis- 
tration, a statutory list of departments is maintained and this is revised as new 
departments are established.*^ There are many public bodies with governmen- 
tal functions which are not regarded as government departments. They include 
local authorities; boards of national industries and other public corporations; 
regulatory bodies such as the Commission for Racial Equality and the Equal 
Opportunities Commission; grant-giving bodies such as the Arts Council and 
the research councils established under the Science and Technology Act 1965; 
advisory councils and committees, such as the Council on Tribunals, and other 
bodies which may report to ministers but are not directly controlled by them 
(for example, the English and Scottish Law Commissions).*^ Often such bodies 
are financed from central Exchequer funds. 

Government departments are much affected by the principle of ministerial 
responsibility. In the 19th century, administrative tasks were often entrusted to 
boards which did not include a minister responsible to Parliament.*^ But strong 
emphasis was later laid on the principle of ministerial responsibility for govern- 
ment departments. In 1968, the report of the Fulton Committee on the Civil 
Service considered the effect of ministerial responsibility in relation to the 
variety of departments and other agencies which then existed, and said: ‘we see 
no reason to believe that the dividing line between activities for which ministers 
are directly responsible and those for which they are not, is necessarily drawn in 
the right place today’. *^ The committee recommended that further consider- 
ation be given to the scope for ‘hiving-off’ areas of governmental work to 
autonomous or relatively autonomous agencies. One form of hiving-off was 
applied in 1969 when the Post Office Corporation was established; this took 
postal and telephone services away from a government department and 
entrusted them to a public corporation similar to those which ran the national- 
ised industries.^*^ Other lesser forms of hiving-off have involved establishing 
agencies within government departments charged with specific managerial 
tasks: for example, the Property Services Agency within the Department of the 
Environment, which provides government departments with the accommo- 
dation which they need, and the Procurement Executive within the Ministry of 
Defence, which obtains the weapons and equipment needed by the armed 
forces. Many tasks formerly performed by the Department of Employment are 
now entrusted to the Advisory Conciliation and Arbitration Service and to the 
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Health and Safety Commission.^ Further developments in this direction were 
implemented under the ‘Next Steps’ Initiative in the 1990s, which is discussed 
in Section D below. 


The organisation of central government 

In 1918 was published the report of the Machinery of Government Committee 
presided over by Lord Haldane. This committee had been appointed to inquire 
into the responsibilities of central government departments and 'to advise in 
what manner the exercise and distribution by the Government of its functions 
should be improved’.*^ It recommended that the business of government should 
be distributed into ten main divisions by reference to their functions: finance; 
national defence; external affairs; production; transport and commerce; 
employment; supplies; education; health; and justice. The report also favoured 
a small Cabinet of up to twelve members and the retention of a permanent 
Cabinet secretariat. Except for the last recommendation, the structure of 
central government after 1918 was not reorganised on the Haldane lines, 
although today the scope of some departments (for example, Ministry of 
Defence, Foreign Office, Department of Employment) closely resembles the 
division of functions recommended in 1918. The Haldane report is notable for 
having been the only occasion in the 20th century on which the structure of 
government has been reviewed by an independent committee. 

To enable changes in the structure of government to be carried out quickly, 
there have since 1946 been statutory powers by which new needs can be met 
without recourse to Acts of Parliament. The Ministers of the Crown Act 1975 
now authorises the Crown, by Order in Council, to transfer to any minister 
functions previously exercised by another minister; to provide for the dissol- 
ution of a government department and for the transfer to other departments of 
the functions previously exercised by that department; and to direct that func- 
tions shall be exercised concurrently by two ministers. Consequential steps may 
also be authorised, such as the transfer of property from one department to 
another and changes in the title of ministers. Orders in Council under the 1975 
Act are subject to parliamentary scrutiny. The powers conferred by the 1975 
Act are in addition to the Crown’s prerogative powers, which may still be 
exercised to make some governmental changes.^ A significant use of the statu- 
tory powers occurred in 1988 when the Department of Health and Social 
Security was divided in two to form a Department of Health and a Department 
of Social Security.*^ 

One constant problem of government is to secure adequate coordination 
between different departments while maintaining ministerial responsibility to 
Parliament and departmental representation in the Cabinet- Apart from time of 
war, there is strong pressure for representation in the Cabinet of the major 


* Trade Union and Labour Relations (Consolidation) Act 1992, ss 247-53; Health and Safety 
at Work etc Act 1974, s 10. 
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^ 1975 Act, s 5. And see SI 1981 No 1670; and SI 1988 No 1843. 

^ Transfer of Functions (Health and Social Security) Order 1988, SI 1988 No 1843. 
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spending departments. In 1951, when Churchill became Prime Minister, he 
appointed two ministers out of a Cabinet of 16 as coordinating ministers, and he 
excluded departments such as education and agriculture from the Cabinet. The 
coordinating ministers were both peers (they promptly became ‘the Overlords’) 
and the idea proved unpopular. There was confusion as to the responsibility to 
the Commons of the ministers whose departments had been placed under a 
coordinating minister,^ and the experiment did not last long. 

While the organisation of government often depends on short-term political 
factors, steps were taken during the 1960s for grouping related functions of 
government in larger departments. These steps led by 1970 to the emergence of 
five ‘giant’ departments, namely the Foreign and Commonwealth Office, 
Defence, Trade and Industry, Health and Social Security, and Environment,^ 
each having been formed from an amalgamation of ministries. These large 
departments had certain advantages (for example, all departments could be 
represented in the Cabinet; and greater coordination between related activities 
could take place within the larger department) but also disadvantages: thus it 
became necessary for the larger departments to have two or more permanent 
secretaries, and for a team of ministers to be formed to lead each department. 
Nonetheless in 1992 the Foreign and Commonwealth Office and the Ministry of 
Defence still survived intact; but, without mentioning intervening changes, 
Transport was in 1992 separate from the Environment, and Social Security 
separate from Health. No final scheme for the allocation of tasks between 
departments will ever emerge. The relevant political and administrative factors 
are often in conflict with each other. As RGS Brown remarked, ‘there is no 
simple relationship between administrative functions and the focal points of 
ministerial responsibility’.^ 


D. The civil service 

What is a civil servant? 

The departments of central government are staffed by administrative, pro- 
fessional, technical and other officials who constitute the civil service. For the 
purposes of inquiry by royal commissions, civil servants have been defined as: 
‘Servants of the Crown, other than holders of political or judicial offices, who 
are employed in a civil capacity and whose remuneration is paid wholly and 
directly out of moneys voted by Parliament’.^ This definition excludes ministers 
of the Crown, members of the armed forces (who are Crown servants but are 
not employed in a civil capacity), the police, and those employed in local 
government, the National Health Service, and the nationalised industries, even 
though they are all engaged in public services. A somewhat similar definition is 
contained in s2(6) of the Crown Proceedings Act 1947, which limits proceed- 
ings against the Crown in tort (or in Scots law, delict) to the act, neglect or 
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default of an officer who 'has been directly or indirectly appointed by the Crown 
and was at the material time paid in respect of his duties as an officer of the 
Crown’ wholly out of the national exchequer.^ Whatever the precise legal 
nature of the civil servant’s relationship with the Crown, it is an important 
constitutional principle that those concerned with the administration of govern- 
ment departments should in fact enjoy a tenure of office by which they may 
serve successive ministers of different political parties. Particularly since 1979, 
the size and expense of the civil ser\'ice have become a matter of political 
controversy. But without the service, the achievements of modern government 
would have been impossible. 


Structure of the civil service 

‘The Home Civil Service today is still fundamentally the product of the 19th 
century philosophy of the Northcote-Trevelyan Report’.*^ This was the view in 
1968 of the Fulton committee, who considered that that philosophy had encour- 
aged the cult of the amateur in the processes of administration. In 1854, the 
Northcote-Trevelyan report had condemned the incompetence of a system 
based on nepotism and patronage, pointing out that government could not be 
carried on ‘without the aid of an efficient body of permanent officers, occupying 
a position duly subordinate to that of the ministers who are directly responsible 
to the Crown and to Parliament, yet possessing sufficient independence, charac- 
ter, ability and experience to be able to advise, assist and, to some extent, 
influence those who are from time to time set over them’.^^ 

The 1854 report gave rise to the system of competitive entry' into the civil 
service based on intellectual merit. To promote this, the Civil Service Com- 
mission was established in 1855, and in 1870 open competition became the 
normal method of recruitment for all classes of the service. While the selection 
of candidates was entrusted to the impartial discretion of the Civil Service 
Commission, free of political interference, Treasury ministers were responsible 
to Parliament for the regulations prescribed by the commission. Because of the 
cost of salaries, the Treasury was already concerned with the size of staff in the 
departments. After 1870 the Treasury increasingly issued general instructions 
to the departments on staffing matters. In 1919, the Treasury' was reorganised 
to make better provision for establishment and staffing matters and the Perma- 
nent Secretary to the Treasury was recognised as Head of the Civil Service. In 
1956, two Permanent Secretaries to the Treasury were appointed, one to deal 
with finance and the economy, the other to deal with staffing and management 
questions. In 1968, as recommended by the Fulton committee, civil service 
matters were separated from the financial and economic work of the Treasury 
and the Civil Service Department was created. 

The department’s immediate task was to carry through many of the reforms 
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recommended in the Fulton report (for example, to substitute a broader system 
of grading posts for the former system of classes within which civil servants were 
confined). But the department’s prestige and vigour waned thereafter. When 
government control of public expenditure became a foremost political priority, 
the department’s responsibility for the control of civil service manpower 
(including the costs of salaries) was seen to be divorced from control by the 
Treasury of the rest of government expenditure. In 1981, the Civil Service 
Department was abolished and its functions divided between the Treasury and 
a new Management and Personnel Office. The functions transferred to the 
Treasury included control of civil service manpower and costs, the pay and 
superannuation of civil servants, and similar powers in respect of the armed 
forces. The functions vested in the Management and Personnel Office included 
management systems, cost-cutting and the review of effectiveness and 
efficiency, personnel management (including senior civil service appoint- 
ments) , recruitment policy and training, public appointments and the machin- 
ery of government. In 1987, however, the Management and Personnel Office 
was also abolished, with the Treasury assuming an even greater responsibility 
for the civil service, ‘thus bringing management of the civil service full circle 
back to the pre-Fulton position’.^® The Prime Minister continues to be Minister 
for the Civil Service, and indeed not all civil service matters have been trans- 
ferred to the Treasury, those retained relating mainly to matters of person- 
nel management such as promotion and discipline. A minister of state in the 
Treasury also has responsibility for civil service matters. 

The increasing role of the Treasury reflects the growing concern in the 1980s 
about the cost and efficiency of the civil service. These concerns culminated 
with the publication in 1988 of a report to the Prime Minister drawn up by Sir 
Robin Ibbs, entitled Improving Management in Government: The Next Steps, This is 
the most far-reaching and fundamental review of the civil service since Fulton. 
The report expressed concern that the civil service (with over 600,000 staff) was 
too big and too diverse to be managed as a single organisation and that 
attempts should be made to establish a different way of conducting the business 
of government. It was suggested that the central civil service should consist of a 
relatively small core engaged in the function of servicing ministers and manag- 
ing departments which would be the main sponsors of particular government 
policies and services. Responding to these departments would be a range of 
agencies employing their own staff, concentrating on the delivery of their par- 
ticular service with responsibilities clearly defined between the Secretary of 
State and the Permanent Secretary on the one hand, and the chairman and 
chief executive of the agencies on the other. These proposals reflected a per- 
ceived need to give greater priority to organising government so that its service 
delivery operations function effectively. The report proposed that departments 
should be given two years in which to identify areas where agencies would be 
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the most efficient method of management. These proposals were largely 
accepted by the government, with the result that by the summer of 1992 some 
70 agencies had been set up, employing just under 200,000 people. The agencies 
varied in size from the National Weights and Measures Laboratory (50 staff) to 
the Employment Service (35,600 staff). It was expected that as much as one 
half of the civil service would be in agencies or units on the model of the ‘Next 
Steps’ report. The staff engaged in these agencies continue to be Crown 
servants, though it was indicated in the "Next Steps’ report that such staff need 
not have the status of Crown servants."^ Questions arose as to whether minis- 
ters would be responsible to Parliament for the work of the agencies, and it 
appeared that they are to be, * although the existence of the agencies is bound to 
alter the nature of their responsibility. 


Tenure of appointment 

Traditionally civil servants have been appointed under the royal prerogative, 
and as such had no contract of employment enforceable by the courts. The 
traditional rule has, however, been the subject of scrutiny by the courts. The 
view has been expressed that there would be ‘nothing unconstitutional about 
civil servants being employed by the Crown pursuant to contracts of service’*^ 
and this position was established by the courts in 1991.^ As it is, civil servants 
are deemed by statute for some limited but important purposes to be employed 
under contracts of employment;*^ the courts have already suggested that they 
have an action in respect of salary due in respect of a period of service before 
dismissal;^ and it has been said that the Crown has no power to alter the terms 
of service of any civil servants at will.® The Court of Appeal has recognised that 
a Crown serv^ant may have terms of service ‘which are contractually enforceable 
and in respect of which he can have a private law remedy However, the courts 
still seem unwilling to challenge the other traditional rule that civil servants are 
employed at the pleasure of the Crown, which means that they may be dis- 
missed at pleasure with no common law remedy for wrongful dismissal.® So if 
civil servants are to be regarded as being employed under a contract, its terms 
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will be limited by the prerogative power of the Crown to dismiss without notice 
for any reason; a power which, it seems, cannot at common law be limited by an 
express term to the contrary in the terms of appointment. 

The formal legal position at common law - one of great insecurity - is 
tempered by departmental rules laying down procedures which must be fol- 
lowed before adverse action is taken against a civil servant. They provide for 
notice to be given to him of what is alleged against him and grant him the right 
to present his case and also to appeal, in cases of dismissal or premature 
retirement, to a Civil Service Appeals Board independent of the department 
concerned.^ The Board consists of three persons: a permanent chairman, and 
two members, one drawn from a panel nominated by the government and 
another from a panel nominated by representatives of the staff. The purpose of 
the Board is to determine whether the decision to dismiss or prematurely retire 
is fair. If it does not, the Board may recommend that the decision be resolved or 
that compensation be paid to the civil servant. Its decisions are recommen- 
dations only, and the final authority whether to implement the recommendation 
rests with the appellant’s head of department. Decisions of the Board - ‘set up 
by an administrative act of the Minister for the Civil Service acting pursuant to 
[prerogative] power’ - are subject to judicial review, as it is ‘a board or 
tribunal exercising functions of a judicial character and as such is a public or 
similar authority whose actions under its powers may call for the court’s inter- 
vention’.^^ It must give reasons for its decisions.^^ Presumably a departmental 
head’s refusal to implement a Board decision would be subject to judicial 
review, if it was exercised irrationally or without due regard to procedural 
fairness. Civil servants are protected against unfair dismissal by the employ- 
ment protection legislation. But both this and other statutory employment 
rights may be withdrawn on the grounds of national security, as happened to 
the staff at Government Communications Headquarters in 1984. Personnel 
matters within the civil service may not be investigated by the Parliamentary 
Commissioner for Administration, a restriction which has been maintained 
contrary to the view of the House of Commons committee on the Parliamentary 
Commissioner. 


Regulation of the civil service 

While certain statutes affect the position of the civil servant, management of the 
civil service is conducted by reliance on the Crown’s common law powers as 
employer, and where necessary on the royal prerogative, exercised through 
Orders in Council and supporting regulations. The Civil Service Order in 
Council 1982, which is a prerogative act, authorises the Minister for the Civil 
Service ‘to make regulations or give instructions for controlling the conduct of 
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the Home Civil Sen'ice, and providing for the classification, remuneration and 
other conditions of service’ of its members. The civil service is also governed by 
circulars, minutes and instructions which come to departments from the Trea- 
sury and the Minister for the Civil Service. Although these instruments are 
binding on those whom they affect, they are not generally enforceable in the 
courts and it is therefore sometimes said that they cannot be law. Indeed, the 
customary approach of British government has been that the courts should be 
excluded from interfering in the internal management of the service. But there 
are certain prerogative Orders in Council, such as the Servants of the Crown 
(Parliamentary Candidature) Order 1960 which, w'hile seeking primarily to 
regulate the conduct of Crown servants, have a wider constitutional effect; they 
also have a strong claim to be regarded as law. 

The texts of these Orders in Council, the principal civil ser\*ice regulations 
and the pensions schemes arc public documents, but many of the subordinate 
instruments and circulars are not published. Nor does the government publish 
the official collection of these rules, known as the Civil Service Pay and Con- 
ditions of Ser\dce Code, although its contents are not secret or confidential. In 
the management of the civil service, governments have made wide use of both 
formal and informal means of collective bargaining. Negotiations as to con- 
ditions of service have been conducted through a complex scheme of Whitley 
Councils and arbitration procedures. The Civil Service National Whitley 
Council, which dates from 1919, is composed equally of senior departmental 
officers (the official side) representing the Crown as employer, and representa- 
tives of civil servants appointed by the recognised staff associations and unions 
(the staff side). The Council is based on the system of joint councils of workers 
and employers for settling employment disputes which was recommended in 
1918 by a commission presided over by JH Whitley. The government encoun- 
tered difficulties with the staff trade unions in the 1980s when it departed from 
the historical arrangement that 'the primary principle for determining the pay 
of civil servants should be fair comparison with the current remuneration of 
outside staffs employed on broadly comparable work, taking account of other 
conditions of work’ (the so-called Priestley principles). 

The new principle is that the government ‘pays civil servants enough, taking 
one year with another, to recruit, retain and motivate them to perform effi- 
ciently the duties required of them at an appropriate level of competence’. The 
civil service unions were opposed to this change with the result that it was not 
possible to conclude agreements on pay through the National Whitley Council, 
which met only very rarely in the 1980s. Pay agreements have, however, been 
negotiated with individual trade unions. The break-up of national bargaining 
arrangements is likely to continue with the implementation of Sir Robin Ibbs’ 
‘Next Steps’ report. The delegation to departments and agencies of matters 
relating to employment conditions has been facilitated by the Civil Service 
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(Management of Functions) Act 1992. Collective agreements are generally not 
legally cnibrceable between the parties who make them (trade unions and 
employers), though their contents may be incorporated into the contracts of 
employment or terms of employment of the staff in question.* However, the 
government retains final control over the implementation of agreements which 
are usually embodied in official circulars or minutes.^ 

The civil servant within his department 

The senior civil servant within a department is the Permanent Secretary. 
According to the Fulton committee, he has four functions: 

He is the Minister’s most immediate adviser on policy; he is the managing director of the 
day-to-day operations of the department; he has the ultimate responsibility for questions 
of staff and organisation; as the Accounting Officer (in nearly every department), he also 
has the ultimate responsibility for all departmental expenditure.^ 

In the larger departments, a second Permanent Secretary may be 
appointed.'^ Beneath the Permanent Secretary, the affairs of the department will 
be handled by a number of divisions or branches, controlled (in descending 
order of seniority) by deputy secretaries, under-secretaries, and assistant sec- 
retaries. The work of these senior civil servants often brings them into close 
contact with ministers and Parliament. When the Fulton committee was estab- 
lished in 1966, the Prime Minister stated that the government was not intending 
to alter the basic relationship between ministers and civil servants. ‘Civil ser- 
vants, however eminent, remain the confidential advisers of Ministers, who 
alone are answerable to Parliament for policy’.^ In fact the Fulton committee 
found that the constitutional framework of government had a strong influence 
over the way in which the work was transacted, and that much of the parlia- 
mentary work done by civil servants, for example, in preparing legislation and 
drafting answers to parliamentary questions, had no counterpart outside the 
government service. 

Operating policies embodied in existing legislation and implementing policy decisions 
take up most of the time of most civil servants. There are taxes to be collected, employ- 
ment and social security offices to be run. There is a mass of individual case-work both in 
local offices and in the central departments of state. There are major programmes to be 
arranged and controlled, such as the planning and engineering of motorways from their 
initial location and design to the finished construction.® 

The Fulton committee found that, while the position of a civil servant within 
his hierarchy was usually clear, departments did not find it easy to allocate to 
individual officers or units the authority to take decisions. The principles of 
ministerial responsibility meant that decisions often had to be referred to a 


Trade Union and Labour Relations (Consolidation) Act 1992, s 179. 

] Cf McUren v Home Office [1990] IRLR 338. 

See Dudfield v Ministry of Works (1964) The Times, 24 January. 

Cmnd 3638, p 58. 

* For a study of permanent secretaries, see K Theakston and G K Fry (1989) 67 Public 
Administration 129. 

^ Cmnd 3638, app A. 

^ Cmnd 3638, p 15. 



Chapter 13: The Cabinet, government departments and the civil service 299 


higher level than their difficulty or impowiance merited; and many decisions 
involved other departments. “For these reasons clear delegation of authority is 
particularly difficult in the Civil Ser\nce\^ Since the Fulton committee reported 
in 1968, some measures designed to improve this position have been adopted. 
For example, in areas of mainly executive work where there is less need for 
detailed supervision by ministers, agencies have been set up within depart- 
ments, managed by an executive head to whom authority is delegated and who 
has a degree of managerial independence from the department.^ The creation of 
the ‘Next Steps’ programme already described is an important development of 
this form of management. 

Where schemes of delegation exist within a department, they do not gener- 
ally affect the legal position of the department or of outsiders dealing with it. 
Where the power to make a discretionary decision affecting an individual is 
vested in a minister, an official within the department may in general take that 
decision on behalf of the minister. In a criminal case in which it was claimed 
that the Home Secretary had never approved a breathalyser device as required 
by the Road Safety Act 1973, Widgery LJ said: ‘The minister is not expected 
personally to take every decision entrusted to him by Parliament. If a decision is 
made on his behalf by one of his officials, then that constitutionally is the 
minister’s decision’.^ Except where the express delegation of authority is 
required by a particular statute, the civil servant's authority flows from the 
general nature of his administrative work and not from a formal delegation 
scheme, Although a letter sent from a department may be signed by a particu- 
lar civil servant, it cannot be assumed that he personally made the decision 
expressed in the letter, since the matter may have been referred to a more senior 
official or to a minister for decision or approval. In regard to the Secretary of 
State’s powers under the Immigration Act 1971, it was held that immigration 
officers (in whom certain functions are expressly vested by the Act) were also 
entitled by virtue of the Carltona principle to exercise decision-making powers in 
regard to deportation on behalf of the Secretary of State. ^ ^ 

Since no citizen can be expected to know the limits of a civil servant’s 
authority, difficulties may arise when a civil servant exceeds his actual authority 
within the department but does not exceed the legal authority of the depart- 
ment, or when he exceeds the authority of his department but does not exceed 
the legal authority of the Crown. Such conduct is likely to be an act of malad- 
ministration and where it causes injustice to the citizen may be investigated by 
the Parliamentary' Commissioner for Administration.^'^ But is the department 
or the Crown legally bound by the civil servant’s action? 

In Robertson v Minister of Pensions, an army officer had written to the War Office inquiring 
whether a physical disability of his would be considered as attributable to military 
serv'ice and thus qualify him for a war pension. A reply came from the War Office stating 
that the case had been duly considered and the disability had been accepted as attribu- 
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table to military service. The officer relied on this letter, not knowing that administration 
of such claims had been transferred from the War Office to the Ministry of Pensions. 
Later the Ministry of Pensions denied that the Crown was bound by the War Office 
letter. Denning J held that the Grown was estopped by the letter, ie barred, from seeking 
to show that the officer’s disability was not attributable to military service; the officer 
was entitled to assume that other departments that might be concerned had been 
consulted by the War Office.^^ 

While the House of Lords in a later case disapproved the principle that a citizen 
is entitled to rely on an official having the authority which he assumes, at least 
for the purposes of the criminal law,^^ the law should not be powerless to 
provide an appropriate remedy to the individual who has suffered loss through 
relying on an official’s assurance. 


Ministers and civil servants 

In 1987 the Head of the Home Civil Service, Sir Robert Armstrong, issued a 
revised note of guidance restating the general duties and responsibilities of civil 
servants in relation to ministers. This drew attention to the fact that civil 
servants, as servants of the Crown (which here means the government of the 
day), have no constitutional personality or responsibility separate from the 
government. Their duties are ‘to provide the Government of the day with advice 
on the formulation of the policies of the Government, and to manage and deliver 
the services for which the Government is responsible’. The minister is account- 
able to Parliament for the conduct of his department, and civil servants are 
responsible to the minister for their actions and conduct. In performing their 
duties, civil servants must make available to the minister all the information 
and experience at their disposal ‘which may have a bearing on the policy 
decisions to which the Minister is committed or which he is preparing to make, 
and to give to the Minister honest and impartial advice, without fear or favour, 
and whether the advice accords with the Minister’s view or not’. Where a civil 
servant gives evidence before a select committee, he or she does so as a represen- 
tative of the minister and is subject to instructions from the minister, to whom 
he or she is accountable for the evidence given. Ultimate responsibility lies with 
ministers as to what evidence should be made available, and how and when it 
should be released. 

A major problem arose during the so-called Westland affair in 1985-86, 
relating to the circumstances in which civil servants can be required to attend 
before select committees to be examined by MPs. The committee in question 
wished to examine five named officials, three from the Department of Trade and 
Industry and two from the Prime Minister’s Office. The government took the 
view, however, that because these officials had participated in an internal 
departmental inquiry, it would be neither fair nor reasonable to expect them to 
submit to a second round of detailed questioning. The Defence Select Com- 
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mittee nevertheless asserted that ‘its power to secure the attendance of an 
individual named civil servant is unqualified’ and that it was unacceptable for 
the government to prevent these officials from attending because they had given 
an account of their actions to an internal inquiry. The Treasury and Civil 
Ser\dce Committee had earlier expressed concern about the government’s con- 
duct in this matter. In reply, the government stated that ‘it is not appropriate 
for the inquiries of Select Committees to be extended to cover the conduct of 
individual civil servants’ and that it proposed to ‘make it clear to civil servants 
giving evidence to Select Committees that they should not answer questions 
which are or appear to be directed to the conduct of themselves or of other 
named individual civil servants’. In October 1986, a government minister 
suggested that ministerial accountability for departments would be weakened 
‘by seeking a new and separate accountability from officials’. He also asserted 
the existence of a convention - moderating the wide formal powers of the 
Committees - whereby ‘it is for Ministers to decide who should represent them 
before Select Committees’.*^^ Subsequently, the House of Commons Treasury 
and Civil Service Committee asserted that there may be a need for Select 
Committees ‘on very rare occasions ... in carrying out the duty laid upon them 
by the House to monitor the work of Government departments and report on 
them, to investigate the conduct of individual civil servants’.* 

Sir Robert Armstrong’s note also addressed the situation where a civil ser- 
vant is placed in a position where he or she is asked to act unlawfully or 
unethically. It states expressly that civil servants should not be required to do 
anything unlawful. In ‘the very unlikely event’ of a civil servant being asked to 
do something which he or she believes may be ‘in clear breach of the law’, the 
matter should be referred to a senior officer, and if necessary^ to the depart- 
ment’s legal adviser. If the advice confirms that the action would be likely to be 
held unlawful, the matter should be reported to the Permanent Head of the 
Department, Procedures also exist to deal with the situation where the civil 
servant is asked to behave in a way which would raise for him or her a 
fundamental issue of conscience. In these circumstances, the civil servant 
should consult a senior official and, if the matter remains unresolved, it should 
be referred to the Permanent Head of the civil servant’s department. 

These procedures were exposed by the Ponting affair, in which a senior civil 
servant leaked confidential information to an MP about conduct in the Ministry 
of Defence which led to allegations that ministers were seeking deliberately to 
mislead Parliament.^ Following the Ponting affair, the procedures were exam- 
ined by the Commons Treasury and Civil Service Committee which thought the 
arrangements inadequate since the Permanent Secretary might not always be 
readily accessible and there was no appeal procedure.^ In its response, the 
government accepted the need for some kind of appeal, though it expressly 
ruled out any supervision by an officer such as the Parliamentary Commissioner 
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for Administration.'^ The new arrangements permit individuals to refer a matter 
through their Permanent Head to the Head of the Home Civil Service (the 
Gabin^et Secretary). If after the intervention of the Cabinet Secretary the matter 
remains unresolved, the civil servant must perform the duties required or 
resign. For various reasons, this is not a wholly satisfactory scheme. If the civil 
serv'ant resigns, then he or she may not be free to publicise the reasons for the 
resignation. To do so might constitute an offence under the Official Secrets Acts 
1911-89, though this is likely to be a less serious problem now that s 2 of the 
1911 Act has been repealed.^ The civil servant, however, is likely to be bound by 
the duty of confidentiality, which can be enforced by injunction unless there is a 
clear public interest in disclosure and publicity.® 

Anonymity of civil servants 

Civil servants take part in a process of institutional decision-making in which, 
while their names may be known to the citizens primarily affected, they may not 
be identified with the policies or decisions which emerge. Indeed, the civil 
servant’s anonymity is typically the corollary of ministerial responsibility. The 
Fulton committee found that the administrative process was surrounded by too 
much secrecy, criticising the convention that only ministers should explain 
departmental policies in public; the committee predicted that the traditional 
anonymity of civil servants would increasingly be eroded by the pressures of 
press and broadcasting.^ In fact, while most departments employ press and 
public relations off cers with responsibilities for the presentation of government 
policy, the major burden of defending publicly departmental policies and 
decisions is still borne by ministers. At public inquiries, for example into motor- 
way proposals, civil servants may be required to give evidence about depart- 
mental policy but they may not be asked questions directly relating to the 
merits of government policy.^ Senior civil servants frequently attend before 
parliamentary committees to give evidence about the work of their depart- 
ments, but they may not be asked for their individual views on governmental 
policies.^ Indeed, as we have seen from the revised note of guidance issued by 
the Cabinet Secretary as Head of the Civil Service in 1987, the first duty of civil 
servants giving evidence before Select Committees or elsewhere is to the minis- 
ter. 

The published reports of the Parliamentary Commissioner on his investi- 
gations into alleged maladministration customarily respect the anonymity of 
the civil servants concerned; the select committee of the Commons which 
cohsiders these reports has claimed the right to ask for individual civil servants 
to give evidence before it, but the right was not conceded by the government.^® 
Nor, as we have seen, has the government conceded the right of the select 
committees established since 1979 to call named civil servants to account for 
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their conduct, despite the very wide formal powers of these committees. How- 
ever, the veil of official anonymity is liable to be pierced wffien a major inquiry is 
held into a piece of administration which has run into political criticism, as in 
the inquiries relating to Crichel Down and the Vehicle and General Insurance 
Company. In these exceptional situations, it is right that the individual re- 
sponsibility of officials should be made known but this should not be done 
without adequate procedural safeguards for the officials in question. The veil of 
official anonymity is likely also to be pierced when a civil sen’ant is involved in 
ministerial conduct which may not be constitutionally proper. When in early 
1986 parts of a confidential letter from the Solicitor-General to the Secretary^ of 
State for Defence (Mr Michael Heseltine) were leaked by an official of the 
Department of Trade and Industry (acting under ministerial authority), her 
identity was soon revealed. The official in question had doubts about the 
propriety of her instructions but was unable to speak to the Permanent Head of 
her department. In the Crossman Diaries case, one important issue was the 
extent to which former ministers could make known the advice given to them by 
civil servants in their department. In that case this question was overshadowed 
by the issue of Cabinet secrecy, and the extent to which the courts will protect 
the confidentiality of such advice is uncertain.^" Yet the desirability of main- 
taining confidential relationships between ministers and civil servants has often 
been stressed, not least by the representatives of the officials themselves who are 
sometimes placed in the invidious position of being identified by government or 
others without having a real opportunity to give a robust account of themselves 
and rebutting criticism. Former civil servants who wish to publish books 
about their work in the public service are subject to restraints which may be 
greater than those which bind former ministers. 


Financial interests of civil servants 

We have seen that ministers are subject to rules enforced by the Prime Minister 
that are intended inter alia to ensure that they do not profit improperly from 
their public position.*^ Civil serv’ants are fully subject to the criminal law, 
including the Prevention of Corruption Acts 1906 and 1916. Internal rules of 
the service provide that no civil servant may engage in any occupation which 
might conflict with the interests of his department or with his position as a 
public servant; nor must he put himself in a position (for example, by dealing in 
shares or land) where his duty to the public service might conflict with his 
private interests. Moreover, there are strict rules about the acceptance of gifts or 
hospitality from those with whom civil servants have official dealings.*^ The 
integrity of the civil service is also protected by established procedures for the 
awarding of contracts and the disposal of surplus property, breaches of which 
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are subject to investigation by the Comptroller and Auditor General. Com- 
plaints of bias in the use of discretionary powers may be investigated by the 
Parliamentary Commissioner for Administration.^® 

The public interest in integrity is not confined to what civil servants do while 
in post, but may extend to their actions after leaving the service. The rules that 
govern the taking up of private business appointments by former civil servants 
recognise the desirability of experienced administrators entering the private 
sector; but an official of the rank of under-secretary or above (or who has held 
certain technical posts) must obtain government approval if within two years of 
leaving the service he wishes to accept employment with certain companies (for 
example, those which have government contracts, or receive official subsidies or 
loans). These rules are not statutory and may not be legally enforceable, having 
regard to the common law doctrine regarding contracts in restraint of trade. A 
House of Commons committee in 1984 recommended that the rules should be 
tightened up, in response to senior personnel moving to the private sector from 
the Ministry of Defence, Among the recommendations of the Treasury and 
Civil Service Committee were an extension of the delay period from two to five 
years, and a ban on officials discussing jobs with prospective employers within 
the last 12 months of their service.^^ The recommendations were not accepted 
by the government. Further proposals for reform were made by the Defence 
Committee in 1988 which reported that the evidence before it relating to the 
Ministry of Defence did not demonstrate that the movement of Crown servants 
to industry was in the public interest, or that the rules ensured its propriety.^ 

Political activities of civil servants 

Servants of the Grown are prohibited from parliamentary candidature and 
disqualified from membership of the Commons. But should civil servants be 
subject to additional limitations, to secure the political impartiality of the civil 
service as a whole? The Civil Service Pay and Conditions Code ‘points out that 
from the nature of the work which a civil servant is required to do and the 
context in which he has to do it, there must be certain restrictions on the type of 
political activities in which a civil servant is allowed to participate and the 
extent to which he may do so will of course depend on his position and senior- 
ity’.^ The present scheme, first brought into force in 1954,^ recognises that the 
political neutrality of the civil service is fundamental, but that the rules need not 
be the same for all members of the service. 

Three categories exist. Participation in national political activities (for 
example, holding office in a political party; expressing public views on matters 
of national political controversy) is barred to the senior administrative grades 
and to those in executive or clerical grades whose work is associated with those 
giving advice to ministers or who administer services directly to the public (for 
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example, staff in social security offices); this ‘restricted’ category may with 
permission take part in local political activities (for example, candidature for 
local authorities) but must act with moderation and discretion, particularly in 
matters affecting their own departments. A second ‘intermediate’ category may 
with leave of their departments take part in all political activities, both local and 
national, except parliamentary candidature, subject to observing a code of 
discretion (for example, they may discuss national policies but should avoid 
personal attacks on ministers and should avoid causing embarrassment to their 
departments). The third ‘politically free’ category combines industrial staff and 
the non-industrial staff in minor and manipulative grades: they are free to 
engage in all political activities, national and local, except when on duty or on 
official premises or while wearing uniform. But like all civil servants they are 
subject to the rules of the Official Secrets Acts on unauthorised disclosure of 
information gained from official sources.'^ The restrictions on political activity, 
especially in the first category, are severe. 

The scheme was fully reviewed by the Armitage committee in 1978, in 
response to requests from the civil service unions for greater political freedom 
for civil servants. The committee re-asserted the constitutional importance of 
the political neutrality of the civil service. It recommended that the existing 
scheme should continue subject to substantial changes in its operation, the 
effect of which would be to reduce the number of civil servants in the ‘restricted’ 
category.^ In 1984, these recommendations were adopted after extensive dis- 
cussion between government and the civil service unions.^ However, it has been 
argued that the restrictions on the intermediate category are still too wide. 
Apart from staff who (for instance) provide policy assistance to ministers or who 
regularly speak for the government, permission to participate in political activi- 
ties may also be denied to people in this intermediate group where their ‘official 
duties involve a significant amount of face-to-face contact with members of the 
public, and who make decisions affecting them, and whose political activities 
are likely to be known to those members of the public’.^ However, there is a 
right of appeal to the Civil Service Appeal Board against a refusal to permit an 
official to participate in political activities. The procedure for such appeals ‘is 
very much the same as the procedure adopted by the board on an appeal by a 
civil servant subject to a notice of dismissal’.® About 20% of staff are in the 
politically restricted group, 50% are in the intermediate group, and 30% are in 
the politically free group.^ Apart from personal involvement in political activi- 
ties, civil servants may wish to participate in political action through their trade 
unions. Several civil service unions have established political funds under what 
is now the Trade Union and Labour Relations (Consolidation) Act 1992 to 
enable them more effectively to represent their members. None is affiliated to 
any political party (though there are no legal restrictions on such affiliation), 
but several are affiliated to the TUC. 
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Chapter 14 

Public corporations, non-governmental agencies 
and advisory bodies 


We have already considered the constitutional position of government depart- 
ments, and have seen that they are staffed by civil servants and headed by 
ministers who are responsible to Parliament for their activities. When functions 
are entrusted to local authorities, the administrative structure is very different 
from that in central government, and political responsibility for the policies and 
decisions of local councils is borne by the elected councillors. Today many 
public tasks are entrusted not to central or local government, but to a wide 
variety of official boards, commissions and other agencies. Some are well 
known, such as the BBC, the British Railways Board and the Legal Aid Board. 
Many of them operate in obscurity, known only to a few civil servants and 
specialists in the area concerned. It is difficult to generalise about such diver- 
sity, but these bodies have one feature in common, namely that the members of 
the boards and agencies are not publicly elected. Instead, these members have 
all been appointed to their posts, in the vast majority of cases by central 
government (that is, by the minister of the department concerned with the 
activity in question). Thus, while ministers do not directly administer the affairs 
of these bodies, ministers have an underlying but indirect responsibility to 
Parliament for their efficiency and effectiveness. Many of these bodies were 
created by legislation and many are wholly or mainly supported by public 
funds. If one of these bodies antagonises public opinion, overspends the funds 
available to it, is badly administered or has outlived its usefulness, then the 
minister can be asked in Parliament to introduce legislation abolishing the body 
or reforming its powers, to appoint a new governing body, or to take other steps 
for improving the position.^ Moreover, because of the economic, financial and 
social significance of some agencies, strategic decisions concerning their activi- 
ties are inevitably affected by government policies. 

During the 1970s, the increasing scale and costs of government helped to 
bring these appointed bodies into public debate and controversy. Some critics 
objected to the fact that their functions were being undertaken by the state at 
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all; others to their undemocratic nature and to the amount of patronage that 
ministers exercised in making appointments to them; and others to the lack of 
adequate accountability for their activities. One problem was to find a generic 
name for such diverse bodies. Within government they were described by such 
terms as ‘fringe bodies’ and ‘non-departmental public bodies’. One unofficial 
term applied to them was ‘quangos’, that originally stood for ‘quasi non-govern- 
mental organisations’.*^ However imprecise, this term entered the language of 
politics.^ After its election in 1979, the Conservative government’s programme 
of cutting back the size and activities of the state included the pruning of 
quangos. A detailed survey by Sir Leo Pliatzky did much to clarify the various 
purposes served by many non-departmental public bodies and laid down prin- 
ciples to be observed in their creation and supervision. Mainly because there is 
no single agreed definition of the bodies concerned, it is not possible to state 
accurately how many exist. According to one official but incomplete list,^ there 
were in 1991 1,444 non-departmental public bodies. These were of three kinds; 
executive bodies, which normally employ staff and have their own budgets; 
advisory bodies, set up by the minister to advise on a particular area or issue; 
and tribunals, including licensing and appeal bodies. The figure of 1,444 (which 
compares with 2,167 in 1979) does not include other important public bodies 
such as the national industries, national health service bodies or agencies set up 
under the ‘Next Steps’ Initiative. 


History 

The creation of specialised public agencies which are not government depart- 
ments is not new. In the 18th century, there were innumerable bodies of 
commissioners created by private Acts, which exercised limited powers for such 
purposes as police, paving, lighting, turnpikes and local improvements. 
Through the curtailment of the powers of the Privy Council in the previous 
century, they were free from administrative control by central government, but 
in England they were subject to legal control by means of the prerogative writs 
issued by the Court of King’s Bench. These bodies were essentially local in 
character. 

In the period of social and administrative reform which followed the reform 
of Parliament in 1832, experiments were made in setting up national agencies 
with powers covering the whole country. One of the most notable experiments 
occurred in 1834 when the English poor law was reformed. The Poor Law 
Commissioners enforced strict central control on the local administration of 
poor relief, by means of rules, orders and inspection. Yet no minister answered 
for the commissioners in Parliament, to defend them against political attack or 
to control their decisions. In 1847 the experiment gave way to a system based on 
a minister responsible to Parliament but similar experiments occurred, such as 
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the General Board of Health in 1848. Administration by the board system was 
much used in Scotland and in Ireland. By the late 19th century, it was accepted 
that the vesting of public powers in departments of central government had the 
great constitutional advantage of securing political control through ministerial 
responsibility.^ As Chester has remarked, the House of Commons has never 
found a way of making anybody other than ministers accountable to it.’ 

In the 20th century, the state acquired vast new social and economic powers. 
Particularly as a result of the nationalisation programme followed by the 
Labour government from 1945 to 1951, the United Kingdom became a mixed 
economy, in which privately owned and publicly owned industrial enterprises 
co-existed. Moreover, extensive schemes of social regulation and welfare have 
been and continue to be accepted by all political parties, though there is now 
perhaps sharper disagreement about the nature and scope of these schemes. 
These developments not only meant an increase in the tasks entrusted to 
government departments. There was also a widespread creation of public 
boards and other agencies that are classifiable neither as government depart- 
ments, nor as local authorities. Reacting against these trends, the Conservative 
government after 1979 sought both to abolish unnecessary public agencies and 
through ‘privatisation’ to return profitable public undertakings to private 
ownership, either wholly or in part. By 1993, major changes in the boundary 
between the public and private sectors had occurred. It has been suggested that 
because of the policy of privatisation pursued by Conservative governments 
since 1979 (on which see below) Britain is no longer a mixed economy.^ But 
there is still a considerable amount of regulation of social and economic affairs 
by the state, and indeed new agencies continue to be created. 


Reasons for the creation of public corporations and non-govemmental 
bodies^ 

In theory, the tasks entrusted to public boards and agencies could be under- 
taken directly by civil servants working in government departments, although 
this would mean a vast increase in the civil service and the adoption by it of new 
methods. Indeed, before the Post Office was established in 1969 as a public 
corporation, postal and telephone services had been for very many years 
provided by the Post Office as a government department. But the existence of 
public corporations affords strong evidence for the view that departmental 
administration of major industries is likely to be less efficient and less flexible 
than management by a public board. The post-war nationalisation legislation 
sought to apply the concept of the public corporation associated with the late 
Herbert Morrison.*^ This aimed at a combination of vigorous and efficient 
business management with an appropriate measure of public control and ac- 
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countability. Civil service methods. Treasury control, and complete account- 
ability to Parliament were considered unsuited to the successful running of a 
large industry. In the 1945-51 period, when major public utilities, transport 
and energ>^ undertakings were acquired by the state, they were entrusted not to 
departments but to new statutory boards. The relevant ministers were given 
important powers relating to the boards but were not expected to become 
concerned with day-to-day management of the industries. Similar reasoning led 
to the creation of public corporations to take over certain activities formerly 
performed by departments, for example the Atomic Energy Authority (1954) 
and the British Airports Authority (1965). 

Another reason for establishing public corporations is to entrust an activity 
to an autonomous body and thereby reduce the scope for direct political control. 
The existence of the BBC and the Independent Television Commission separate 
from the government is necessary if ministers arc not to be responsible for every 
programme broadcast. The same reason explains why many grant-giving 
bodies have been established to distribute funds provided by Parliament. The 
government is responsible for the total grants made to such bodies as the 
research councils, the arts councils and the Higher Education Funding 
Councils, but not for the detailed allocation of these funds. The aim of enabling 
discretionary decisions to be made by an agency without regard to short-term 
political considerations explains also the existence of the Commission for Racial 
Equality and the Equal Opportunities Commission, which enforce social legis- 
lation designed to reduce discrimination. However, ministers may not absolve 
themselves of broad responsibility for the existence, activities, funding and 
composition of such agencies. Nor have all attempts to take a sensitive area of 
administration ‘out of politics’ by entrusting it to an appointed board been 
successful. 


Privatisation^^ 

Since 1979 successive Conservative governments have operated a policy of 
privatisation of public corporations, whereby the ownership of many state- 
controlled enterprises has been returned to the private sector. There are a 
number of aims of this new policy, not all of which are mutually consistent. 
They include a desire to reduce government involvement in industry, improve 
efficiency and competition in the supply of goods and services, reduce the Public 
Sector Borrowing Requirement by the revenue raised from asset sales, curb the 
power and influence of public sector trade unions, and widen share ownership, 
particularly amongst employees. But whatever the reasons, it has been said not 
only that the scale of privatisation is ‘immense’ but also that the ‘balance 
between the public sector and the private sector has been significantly changed 
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and this appears to be a lasting legacy of the Thatcherite era’.^^ By early 1991, 
over 50% of the public sector had been transferred to the private sector, this 
accounting for 650,000 employees. The programme has taken several forms, 
including the denationalisation of state corporations such as British Gas, British 
Telecom, and British Airways; the disposal of shares in companies previously 
owned by the government (such as Jaguar, Rolls Royce, Amersham Inter- 
national, British Nuclear Fuels Ltd, and Cable and Wireless);^^ and the sale of 
government holdings in companies such as British Petroleum.^® In some cases 
there has been partial rather than full privatisation of the industry in question. 
For example, the Oil and Gas (Enterprise) Act 1982 and the Transport Act 
1981 authorised subsidiaries of the British National Oil Corporation and British 
Rail respectively to be set up and sold off. In the case of British Rail, this led to 
the sale of the hotel business as well as Sealink. It is clear that the programme is 
not yet complete with the government committed to the privatisation of British 
Coal and (at least in part) British Rail.^^ Two controversial privatisations, for 
different reasons, were of the water supply industry in England and Wales and 
the Trustee Savings Bank.^^ 

But although public ownership has retreated in the 1980s, it would be 
premature to see this as the end of the public body, as that term is used 
generically in this chapter. New public bodies have been created to regulate the 
privatised utilities. Under the Gas Act 1986, for example, the Secretary of State 
must appoint a Director General of Gas Supply and a Gas Consumers Council, 
both of which are under a duty to supervise the performance by gas suppliers of 
their obligations under the Act.^^ Similar bodies have been created by the 
legislation privatising telecommunications, electricity and water.^° Regulatory 
agencies have also been established in a number of other fields, sometimes to 
administer newly created statutory rights and sometimes to replace an existing 
agency. Examples include in broadcasting the Independent Television Com- 
mission, the Broadcasting Complaints Commission, and the Broadcasting Stan- 
dards Authority; in respect of the police and the security service, the Police 
Complaints Authority, the Interception Commissioner, and the Security Ser- 
vice Commissioner; and in legal services and the administration of justice, the 
Lord Chancellor’s Advisory Committee on Legal Education and Conduct, the 
Legal Services Ombudsman, and the Authorised Conveyancing Practitioners’ 
Board. ^ Other important public bodies created in the 1980s include the Audit 
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Commission, the Commissioner for the Rights of Trade Union Members, the 
Higher Education Funding Councils, the University Commissioners (charged 
with the duty of removing academic tenure), and the Human Fertilisation and 
Embryology Authority.’ The Financial Services Act 1986 authorises the Sec- 
retary of State to transfer his regulatory' functions (with parliamentary auth- 
ority) to the Securities and Investments Board, ‘a private company rather than 
a government agency'.^ A number of self- regulatory bodies have also been 
created under government pressure or with government encouragement. These 
include the Press Complaints Commission and the City Panel on Take-Overs 
and Mergers, the latter being used by the government as the 'centrepiece’ of its 
policy of regulation in the field. 


Classification of public bodies 

The wide range of activities exercised by public bodies and the fact that they 
have nearly all been created under different Acts of Parliament make it difficult 
to classify them. But by reference to the main tasks entrusted to them, a number 
of broad groups may be seen.^ 

1 The major nationalised boards, for example, British Coal and the British 
Railways Board, which administer industries that were formerly in private 
ownership. This group also includes bodies such as the Post Office which 
exercise functions previously vested in government departments. 

2 A closely related group includes various corporations which provide import- 
ant national services, for example, the Bank of England, which was taken 
wholly into public ownership in 1946,^ and the BBC, incorporated under royal 
charter and operating under licence from the government.^ 

3 Agencies which provide certain social services, for example regional and 
district health authorities, and National Health Service Trusts under the 
National Health Service and Community Care Act 1990. Also, the Social Fund 
Commissioner appointed to monitor the quality of decisions by social fund 
officers under the Social Security Act 1986. 

4 Agencies whose functions are essentially regulatory, for example, the Civil 
Aviation Authority, which licenses domestic air services and maintains safety 
standards; the Independent Television Commission, which licenses the inde- 
pendent television companies and local radio stations; and the Commission for 
Racial Equality and the Equal Opportunities Commission, each enforcing legis- 
lative policies against discrimination.^ 

5 Agencies established to regulate the privatised utilities previously in public 
ownership. These include the Director General of Telecommunications 
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(OFTEL), the Director General of Gas Supply (OFGAS), the Director General 
of Water Supply (OFWAT), and the Director General of Electricity Supply,® 
the last having been described as ‘a non-ministerial government department’.^® 
Taking gas as an example, the Director General, vv^hose pay is determined by 
the Secretary of State with Treasury approval, is under a duty to protect the 
interests of consumers, promote efficiency and economy on the part of suppliers, 
and protect the public from danger. 

6 Agencies which distribute funds provided by Parliament for cultural, edu- 
cational, and scientific purposes, for example the arts councils and the research 
councils at home, and the British Council abroad. 

7 Agencies which have a very close relationship with a particular government 
department and which may directly administer a part of that department’s 
work, for example, the Health and Safety Commission and the Forestry Com- 
mission. 

This classification is neither perfect nor complete. The inclusion of two 
corporations within the same group does not mean that they are the same in all 
respects: thus the Bank of England’s relationship with the government is differ- 
ent from the BBC’s. Moreover, these groups do not include the many statutory 
bodies which regulate professions and occupations by means of licensing, regis- 
tration and disciplinary means. Nor do they include agencies set up under the 
‘Next Steps’ Initiative, or the Government Trading Act 1990, which are dealt 
with in Chapters 13 D and 17 respectively. 

Legal structure 

There is and was no uniform legislative framework for the national industries. 
The structure of the British Railways Board is however typical. The board was 
established by the Transport Act 1962 under a reorganisation of nationalised 
transport. The chairman and between nine and 15 other members of the board 
are appointed by the Secretary of State for Transport from among persons 
appearing to him to have wide experience of transport, industry, finance and 
other relevant matters. They are paid such salaries or allowances as the 
Secretary of State may with Treasury approval determine. They are disquali- 
fied from membership of the House of Commons. It is the duty of the board to 
provide railway services in Great Britain and the board may provide other 
services and facilities in connection with the railway services. The board has 
power to develop its land, to construct and operate pipe-lines and to manufac- 
ture anything required for the purposes of its business or its subsidiaries. The 
board may acquire other undertakings and with the consent of the Secretary of 
State may acquire securities in any body corporate. Certain broad financial 
duties are laid on the board, but many of the board’s financial powers (for 
example, to borrow or to incur capital expenditure) require the consent of the 
Secretary of State, given with the approval of the Treasury. The board must 
keep proper accounts and when audited they are to be sent to the Secretary of 


Sec Telecommunications Act 1984, Gas Act 1986, Water Act 1989, and Electricity Act 1989. 
HL Deb, 5 July 1989, col 1201 (Baroness Hooper). 

" Gas Act 1986, s 2. 

Transport Act 1962, Part I and Sched I, as amended. 
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State for laying before Parliament. After consultation with the board, the Sec- 
retary of State may give ‘directions of a general character as to the exercise and 
performance by the Board of their functions ... in relation to matters which 
appear to him to affect the national interest’;*^ w'hen given, these directions 
must be observed by the board. The Secretar}' of State may also give directions 
to the board in the interests of national defence. The board must give such 
information to the Secretary of State about its activities as he may require and 
the board must make an annual report to him for laying before Parliament. The 
1962 Act also provided for the appointment of a Central Transport Consultative 
Committee, intended to express the views of those who make use of transport 
services, and of area consultative committees; these latter committees must be 
consulted, and must consider objections from the public, regarding the closure 
of passenger services on any railway line. 

The difficulty in privatising nationalised industries with this structure is that 
the corporations had no share capital which could be sold to private investors.**^ 
The difficulty was overcome, however, by providing that on a day appointed by 
the Secretary of State all the property, rights and liabilities of the corporation 
would be transferred to a company nominated by the minister, the company in 
question being limited by shares wholly owned by the Crown. The government 
is empowered to retain a holding in this successor company, with the proceeds 
of the sale of the rest being paid into the Consolidated Fund. The Secretary of 
State may by order dissolve the old corporation as soon as he is satisfied that its 
affairs have been wound up and nothing remains to be done. This technique has 
been used in the case of British Aerospace, the British Transport Docks Board, 
British Airways, British Telecom, British Gas, and the water and electricity 
companies.*^ Each statute is ‘very much a skeleton’ with little provision being 
made with regard to the design of the privatised company.^® These are matters 
dealt with in the articles of association of the companies, which are now 
governed by the Companies Act 1985 in terms of their legal structure, though 
the public utilities in particular are subject to specific regulation in terms of 
matters such as performance standards and customer complaints. It is not to 
be assumed from this transfer to private ownership that the government has 
relinquished any interest in the way these businesses are conducted. ‘Indeed, in 
an economy as complex and interdependent as that of modern Britain, it should 
not surprise us that no government can stand aloof from strategic industrial 
decisions’.*® The removal of the companies from the public sector has thus been 


Transport Act 1962, s 27(1). See now British Goal and British Rail (Transfer Proposals) Act 
1993 conferring additional powers on the rail and coal boards in preparation for privatisation. 
For a full account of the issues raised in this paragraph, see C Graham and T Prosser ( 1987) 
50 MLR 16. 

See British Aerospace Act 1980, Transport Act 1984, Civil Aviation Act 1980, 
Telecommunications Act 1984, Gas Act 1986, Water Act 1989, and Electricity Act 1989 For 
an earlier approach, see Iron and Steel Act 1953. 

C Graham and T Prosser, The Privatisation of State Enterprises’ in Graham and Prosser, 
Waiving the Rules, p 22. 

Competition and Service (Utilities) Act 1992 The aim is to extend competition, strengthen 
the powers of the regulators where monopoly remains and provide for compensation where 
standards arc not met (HC Deb 18 November 1991, col 37). And see A McHarg [1992] PL 
385. 

** Graham and Prosser, op cit, p 73, at 88. See pp 367-8 below. 
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accompanied by a degree of statutory regulation in which the Secretary of State 
plays an important part. Moreover, the legislation often authorises direct minis- 
terial intervention, in the case of the Telecommunications Act 1984, for 
example, to issue directives appearing to him to be requisite or expedient in the 
interests of national security or relations with a foreign government (s 94). 


Legal status 

Except where statutes provide otherwise, departments of central government 
share in the legal status of the Crown and may benefit from certain privileges 
and immunities which are peculiar to the Crown. But local authorities, statu- 
tory bodies set up for local commercial purposes and privately owned com- 
panies do not benefit from Crown status. Into which category do the national- 
ised industries fall? 

In Tamlin v Hannaforf it had to be decided whether, after nationalisation of the railways, 
a dwelling-house owned by the British Transport Commission was subject to the Rent 
Restriction Acts or was exempted from them by virtue of being Crown property. After 
examining the Transport Act 1947, the Court of Appeal rejected the view that the 
Commission was the servant or agent of the Crown, even though the Ministry of 
Transport had wide statutory powers of control over the Commission. ‘In the eye of the 
law, the corporation is its own master and is answerable as fully as any other person or 
corporation. It is not the Crown and has none of the immunities or privileges of the 
Crown. Its servants are not civil servants and its property is not Crown property ... It is, 
of course, a public authority and its purposes, no doubt, are public purposes, but it is not 
a government department nor do its powers fall within the province of government.’^ 

It would seem that this decision governs the status of other public corpor- 
ations, unless they are expressly made to act by and on behalf of the Crown or 
are directly placed under a minister of the Crown. In Pfizer Corpn v Ministry of 
Healthy it was held that, since a hospital board was acting on behalf of the then 
Minister of Health, the treatment of patients in NHS hospitals was a govern- 
ment function and thus the use of drugs was use Tor the services of the Crown’; 
the Crown could therefore make use of its special rights under patent law for 
importing drugs.^ By contrast, in BBC v Johns, the BBC were held not to be 
entitled to benefit from the Crown’s immunity from taxation since broadcasting 
had not become a function of the central government.^ It was strange that 
financial considerations led the BBC in this case to argue its close dependence 
upon the Crown and central government, whereas usually the BBC is anxious 
to stress its independence. The immunities of many NHS bodies were later 
removed by the National Health Service and Community Care Act 1990. 

It is today common for the statute which creates a new public corporation to 
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make express provision for its status. Thus the Health and Safety Commission 
and the Health and Safety Executive, created in 1974 to exercise functions 
previously exercised by departments, arc stated to perform their functions on 
behalf of the Crown.^^ The National Audit Act 1983 provides that the staff of the 
National Audit Office are not to be regarded as holding office under Her 
Majesty or as discharging any functions on behalf of the Crown. The Gas Act 
1986 provides that the Gas Consumers’ Council shall not be regarded as a 
serv'ant or agent of the Crown or as enjoying any status, immunity or privilege 
of the Crown. A similar form of words is used, for example, in the case of the 
Commissioner for the Rights of Trade Union Members, the Higher Education 
Funding Councils and the National Rivers Authority.^ Where a public corpor- 
ation does not benefit from Crown immunities, it is subject to the criminal law.^ 
For the purposes of the law relating to corruption, the boards of nationalised 
industries are ‘public bodies’, since they have public duties to perform which 
they carry out for the benefit of the public and not for private profit.^ 


Judicial control of public corporations 

As public corporations do not generally benefit from immunities of the Crown, 
in carrying out their operations they are fully subject to the law as are industrial 
enterprises in private ownership. In fact many corporations provide public 
utility services which were subject to statutory control long before the era of 
nationalisation. So far as the principal powers and duties of the nationalised 
corporations are concerned, these are usually expressed in such general terms in 
the parent Acts that it is doubtful whether they could be enforced by legal 
process. 

In Charles Roberts and Co Ltd i’ British Railways Board^ a company which manufactured 
railw'ay tank wagons sought a declaration that the board were not authorised to manu- 
facture such wagons for sale to an oil company for use on railways in Britain. Held that 
the court should not interfere with the board’s bona fide decision that such manufacture 
w'as an efficient way of carrying out the board’s business within its statutory powers and 
duties; the judge declined to consider the economic effect which the board’s policies 
might have on private manufacturers. 

It would similarly be difficult by action in the courts to enforce the general 
duties of a board, as this seems to be left by the statutes to the minister 
concerned.^ But public corporations are subject to the jurisdiction of the courts 
if they commit a tort or a breach of contract, if they exceed their powers, or if 
they fail to observe statutory procedures or to perform specific statutory 


** Health and Safety at Work etc Act 1974, s 10(7). 

^ See Trade Union and Labour Relations (Consolidation) Act 1992, Further and Higher 
Education Act 1992 and Water Act 1989. 

^ For the Scarcroft case, in which the Yorkshire Electricity Board was prosecuted, see Hanson, 
Parliament and Public Ownership, p 69. The Post Office was convicted for breach of the Weights 
and Measures Act 1963: The Times, 10 July 1971. 

^ Rv Manners [1978] AC 43. 

[1964] 3 AUER 651. 

G( British Oxygen Co v South of Scotland Eleitricity Board 1956 SC (HL) 113, 1959 SC (HL) 17, 
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duties*^^ Questions have arisen as to the extent to which the BBC is subject to 
judicial review. Although it has been held that the Corporation’s duty of politi- 
cal impartiality is not enforceable in the courts/^ it is not now possible to argue 
that judicial review does not apply at all on the ground that the BBC is a 
creature of prerogative.*^ So far as the privatised corporations are concerned, it 
is unlikely that the companies themselves would be subject to judicial review, 
though this would not be true of the regulators (such as the Director General of 
Gas Supply) or the respective ministers in the exercise of their statutory 
duties.*^ Even regulatory bodies that do not exercise statutory functions may be 
subject to judicial review.*^ 


Ministerial control of public corporations 

Public ownership of an industry usually came about because of the need for 
greater public control than could be obtained by means of legal restrictions 
imposed on privately owned undertakings. If there is to be public control of a 
corporation, this must be achieved primarily through the relevant minister, who 
appoints the chairman and members of the board, who has power to call for 
information and give directions to the board, who approves the board’s external 
financing limits, and who receives the board’s accounts and annual report. This 
does not mean that ministers should be responsible for every act of day-to-day 
administration, but they must at least have power to intervene on strategic 
matters which by the legislation are subject to their approval. In turn, minister- 
ial responsibility to Parliament requires that ministers should account to Parlia- 
ment for the use that they make of their statutory powers. 

Whatever the framers of the nationalisation Acts in 1945-50 may have 
intended, ministers in fact exercised very considerable control over the indus- 
tries and often intervened in their affairs. One reason for this was that while for 
some periods some nationalised industries were financially profitable, many 
went through periods when they made heavy losses and needed financial sup- 
port from the government. Another reason was that the industries played a 
substantial part in the national economy, as employers, as providers of basic 
means of communication and energy, and in their investment programmes: 
management of the industries became an aspect of the management of the 
economy. Many of the industries’ decisions had widespread social and econ- 
omic repercussions, for example the level of prices charged to the consumer, 
wage rates for their employees, purchasing decisions (for example, whether 
British Airways should buy British aeroplanes) and the closure of unprofitable 
activities (for example, railway lines and coal-mines). It was impossible to 
insulate such decisions from the political process, but it was extremely difficult 


Warwickshire CC v British Railways Board [1969] 3 All ER 631; Booth & Co (International Ltd v 
National Enterprise Board [1978] 3 All ER 624; Grunwick Processing Laboratories Ltd v AC AS [1978] 
AC 655; Home Office v Commission for Racial Equality [1982] QB 385. 

* ‘ Lynch u BBC [1983] NILR 193. 

Rn BBC^ ex parte Lavelle [1983] All ER 241. See also CCSU v Minister of State for the Civil 
Smke [1985] AC 374. 

See C Graham [1991] PL 15. Cf J F Gamer [1990] PL 329. 

* * Rv Panel on Take-Overs and Mergers, ex parU Datajin pic [1987] QB 815. 
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to strike the right balance. As was said by a committee of the House of 
Commons: 

If control IS incorrectly exercised - too much or too little or in the wrong directions or by 
the wrong . . . methods - then the wrong effects are liable to be created in the industries 
themselves. Ministers may fail to achieve what the public interest requires and the 
industries may be frustrated in providing economically the goods and the services their 
consumers desire.* ’ 

The report of this committee, published in 1968, stressed that control was not 
confined to the exercise of ministers’ statutory powers - very few formal direc- 
tions whether general or particular had ever been issued by ministers - and that 
ministerial control included extra-statutory pow’ers and influence. The defect of 
informal control and influence was not that it existed, but that the extent of its 
exercise was generally not known. While different ministers and departments 
had different approaches to the industries, the general tendency had been for 
government intervention to increase. The 1968 report advocated an 'arm’s 
length’ relationship between boards and ministers, with political interv^ention 
being confined to a few key points. 

Privatisation has not completely eliminated the scope for ministerial inter- 
vention in the activities of the previously nationalised industries. Some of the 
privatisation statutes reserve powers for direct ministerial intervention, albeit in 
exceptional cases. Apart from the Telecommunications Act 1984 to which we 
have already referred, the Civil Aviation Act 1980 (privatising British Airways) 
empowers the Secretary of State in time of war, whether actual or imminent, or 
other great national emergency to require by order (made by statutory instru- 
ment) that the whole or any part of the relevant undertaking of any British air 
transport business should be placed at his disposal (s 11). Powers of interven- 
tion are also found in the Water Act 1989 (s 170) and the Electricity Act 1989 
(s 96), both of which authorise the respective Secretaries of State to issue direc- 
tions appearing to be requisite or expedient to mitigate the effects of any 
disaster or emergency which disrupts or is likely to disrupt supplies. It has been 
suggested that governments are liable to intervene in cases of industrial action 
affecting the national economy and that no government is likely to be indifferent 
to the possible bankruptcy of a major utility or the abandonment by such a 
company of British suppliers.*^ The government otherwise has powers to inter- 
vene through whatever influence it may have in the newly privatised com- 
panies, the most important source of which is likely to be found in the articles oi 
association of the companies. Some of these restrict the shareholding of any 
individual to 15% of the total issued share capital, with the government retain- 
ing a special share giving it the right to veto any proposed change to this 
article.*® The purpose is to prevent the accumulation of an undesired substan- 
tial shareholding, by what has been described as a ‘novel restriction’ in light of 
the ‘fundamental principle of company law that shares are freely transferable, 
subject to restrictions in the articles [of association]’.*^ There remains the 


HC 371-1 (1967-68), p 3. 
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possibility of informal pressure by ministers as during the Westland affair, when 
the Secretary of State for Trade and Industry was said to have exerted ‘con- 
siderable pressure, both explicit and implicit’ on British Aerospace after it had 
become involved in a bid to save the ailing helicopter company which was in 
direct competition with the department’s own rescue plan.^^ 


Parliamentary control 

Parliamentary control of the nationalised industries must take account both of 
the role of the departments concerned and of the boards themselves. If an 
adequate measure of parliamentary control is to be achieved, a variety of 
procedures must be used.^ In the first place, it is through Parliament’s legislat- 
ive powers that most corporations were established; amending legislation is 
needed if any industry is to be reorganised. So too legislation may be needed if 
borrowing limits are to be raised or if other major policies are to be imple- 
mented. Such legislation provides an occasion for the state of the industries to 
be debated. More recently, however, legislation has been introduced to priva- 
tise the corporations. This has provided an opportunity for consideration by 
Parliament of the principles of privatisation, as well as their application to 
particular industries and issues relating to the regulation and accountability of 
the new companies. There are other opportunities in the Commons for debates 
(for example, on opposition days and in adjournment debates) when govern- 
ment policy towards the industries may be discussed. 

MPs have wished to use question-time as a means of securing information 
about the industries. There is no doubt that ministers may be questioned about 
the use which they have made or are proposing to make of their own powers, for 
example, the appointment of members to a board. But inevitable difficulties 
have been encountered by MPs in seeking information from ministers about 
matters within the competence of the corporations, since one reason for entrust- 
ing the industries to appointed boards was to eliminate the detailed scrutiny 
which may be exercised by parliamentary questioning. Ministers have often 
refused to answer questions about matters within the day-to-day administrative 
tasks of the boards. A minister’s refusal to answer questions on a topic normally 
leads to the clerks in the House refusing to accept similar questions, but in 
relation to the nationalised industries the Speaker is prepared to accept 
questions on matters about which information has been previously refused if in 
his opinion they raise matters of urgent public importance.^ In 1960 it was 
stated that, while ministers could not encroach upon the managerial functions 
of the boards, they would be prepared to answer questions which related to 
ministerial responsibilities for matters of general policy.^ An MP who is in 
doubt about ministerial responsibility for a certain matter can ask whether the 
minister intends to issue a direction to the board on the subject. The privatis- 
ation of the companies has not eliminated the scope for the questioning of 
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ministers in Parliament. Where the legislation gives the minister power to issue 
directives in respect of an industry, the minister will be responsible to Parlia- 
ment in the normal way for the exercise or failure to exercise the power.^ 


Select committees and accountability 

The difficulties encountered by MPs in obtaining information about the 
nationalised industries, together with the lack of adequate procedures for deal- 
ing with the reports and accounts laid annually before Parliament, led in the 
early 1950s to various attempts to use select committees of the Commons to 
establish greater parliamentary control. In 1954-55, the House appointed a 
committee to inform Parliament about the current policy and practice of the 
industries, but excluded from its remit matters which involved a minister's 
responsibility to Parliament or were matters of day-to-day administration. In 
1956 there was set up a select committee with the duty of examining the reports 
and accounts of the nationalised industries.^ The committee w'as regularly re- 
appointed until 1979. By then its terms of reference had been widened to 
include powers in respect of other public undertakings, such as the Independent 
Broadcasting Authority and the Bank of England, except for certain of the 
Bank's activities which were reserved from inquiry-. Between 1956 and 1979 this 
all-party committee made a series of searching and sometimes highly critical 
inquiries into the industries and their relationships with the government. The 
inquiries started from the published reports and accounts of the industry under 
review but evidence was taken from the industry, the department concerned 
and other interested parties. 

The committee sought to discover how^ far the industries w^ere subject to 
informal ministerial control and to ensure that ministers were responsible to 
Parliament for the influence which they in fact exercised, especially when minis- 
terial pressure had prevailed against the commercial judgment of the boards. 
The committee’s reports on topics of more general concern, for example, minis- 
terial control of the industries (in 1968), contributed much to the development 
of policies relating to the nationalised industries. The success of the committee 
on a non-partisan basis also contributed to the spread of specialised parliamen- 
tary committees into other areas of governmental activity,^ When in 1979 the 
present scheme of select committees was set up, each committee was em- 
powered to examine the expenditure, administration and policy of the principal 
departments and their ‘associated public bodies'.® This was considered to leave 
no place for the nationalised industries committee. Certain industries have been 
reviewed by the resulting committees such as the Treasury and Civil Service 
Committee, the Industry and Trade Committee and the Transport Com- 
mittee.® Some aspects of the industries’ finances have been considered by the 
Public Accounts Committee, but although the accounts of the industries were 
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laid annually in Parliament, the Comptroller and Auditor General had no 
power to inspect the books of the industries themselves. Although the 
National Audit Act 1983 extended the Auditor General’s power to examine the 
economy, efficiency and effectiveness of government departments and related 
bodies, the nationalised industries and other public authorities, such as the 
BBC, were expressly excluded from the scope of the Act.^^ The select com- 
mittees have examined a number of issues in connection with privatisation. The 
Energy Committee examined the proposed privatisation of gas and electricity^^ 
and has taken evidence from the Director General of Gas Supply about his 
work.*^ Committees have also examined the question of the government’s 
special share in some of the new companies, as well as the consequences of 
electricity privatisation.^'^ 


Consumer consultation 

In Parliament are represented both the taxpayers, who underwrite the national- 
ised industries, and the consumers of the services which they provide. But the 
legislation has often provided formal machinery for consultation between the 
industries themselves and the consumers and users of their services. Consumer 
councils and consultative committees were created at different times for electri- 
city, gas, coal, rail and air transport, and the Post Office. Thus the Post Office 
Act 1969 made provision for a Post Office Users’ National Council (and also 
similar councils for Scotland, Wales and Northern Ireland) appointed by the 
minister. The National Council must consider any matters relating to Post 
Office services which are the subject of representation by any users of the 
services, or which are referred to it by the minister or by the Post Office, or 
which the Council itself thinks it ought to consider; and the Council must be 
consulted before the Post Office put into effect any major proposals relating to 
its main services, for example, a general increase in postal charges. Such 
consultative committees provide a means for the expression of the views of the 
more articulate consumers, including opinions on the quality of services. They 
also provide a channel by which dissatisfied consumers may seek redress for 
grievances regarding the services they have received. But the existence of these 
consultative bodies is not widely known, and in 1976 it was suggested that an 
ombudsman be established for the industries to be an impartial investigator of 
consumer complaints. Privatisation has seen the abolition of the existing 
consultative committees and consumer councils, though somewhat similar 
bodies have been established in the newly privatised utilities. Under the Electri- 
city Act 1989, consumer committees appointed by the Secretary of State are 
under a duty to make representations to and consult with each public electricity 
supplier allocated to the committee about all matters as appear to the com- 
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mittee to affect the interests of customers or potential customers. The com- 
mittees report to the Director General of Electricity Supply on a range of 
matters.^’ 

Advisory bodies 

While public boards may provide serv'ices or manage undertakings themselves, 
subject to a degree of control by ministers and departments, where a depart- 
ment wishes to retain all decision making and management in its own hands, it 
may seek through advisory bodies to receive expert advice and assistance from 
persons outside government. Such advisory bodies can take many different 
forms. Some are primarily concerned with considering the need for fresh legis- 
lation; others are concerned with the choice of policies under existing laws. 
Some are appointed because an Act of Parliament says that they must be; others 
are appointed simply because the government wishes to seek information and 
advice from wherever it can find it. Some are appointed for a particular purpose 
and have a temporary’ existence. We now consider briefly some of the main 
kinds of advisory body. 

Royal commissions and departmental committees 

The appointment of a royal commission or a departmental committee is an act 
of the executive which requires no specific parliamentary approval, although 
often it may be a response to political demands. When an issue of public policy 
or a possible change in the law requires thorough examination, and the govern- 
ment is not already politically committed to a definite policy, the task may be 
entrusted to an invited group of persons from outside the relevant departments. 
A departmental committee is appointed by one minister or by several ministers 
acting jointly. For substantial matters where greater formality is considered 
appropriate and where time is not of the essence, a royal commission may be 
appointed instead. This requires a royal warrant to be issued to the commis- 
sioners by the Sovereign on the advice of a Secretary of State. Apart from the 
formality and greater prestige of a royal commission, both commissions and 
departmental committees carry out their inquiries in a similar manner. The 
commission or committee will usually call for evidence, from individuals and 
organisations outside government as well as from public authorities, and it may 
undertake its own programme of research. Usually a royal commission hears 
the main evidence in public and copies of the oral and written evidence received 
are published; the commission’s report is invariably published and laid before 
Parliament. A departmental committee is more likely to receive evidence in 
private and it is less common for its evidence to be published. But both the 
Committee on Ministers’ Powers (1929-32) and the Committee on Adminis- 
trative Tribunals and Inquiries (1955-57) took evidence in public and this was 
later published.^® The reports of departmental committees are usually but not 
always published. 


‘ ' See also Gas Act 1986, s 2; Water Act 1989, s 6. 
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Neither royal commissions nor departmental committees have power to 
compel the attendance of witnesses, unlike tribunals of inquiry appointed under 
the Tribunals of Inquiry (Evidence) Act 1921 by authority of Parliament.^^The 
choice of the chairperson to a commission or committee is important since he or 
she must ensure that the commission or committee carries through its work 
efficiently and will seek to achieve a unanimous report where possible.^ Usually 
the commission or committee disbands when it has reported but committees or 
commissions may be appointed on a more permanent basis and will produce a 
series of reports (for example, the Royal Commission on Environmental Pollu- 
tion, first appointed in 1970), When the investigating body has delivered its 
report, it is for the minister or the government to decide how far its recommen- 
dations are acceptable and if so in what form they should be carried out, for 
example by the preparation of a Bill to amend the law. In the 1980s royal 
commissions and departmental committees were much less conspicuous than 
they had been in the 1970s when a number of important reports were published 
(on matters such as official secrecy, obscenity and film censorship, and financial 
aid to political parties).^ However, these forms of advisory body are far from 
dead. A royal commission under the chairmanship of Lord Runciman was 
appointed in 1991 to investigate the criminal justice process in the wake of a 
number of highly publicised miscarriages of justice, while departmental com- 
mittees have examined matters such as the ethics of gene therapy, and privacy 
and related matters.^ A departmental committee should not be confused with a 
statutory public inquiry such as those held in connection with town planning 
appeals, where the department concerned is required to make a decision under 
existing law on the specific matters considered at the inquiry.^ Nor should it be 
confused with the innumerable committees and working parties which exist 
within government and are usually staffed exclusively by ministers or civil 
servants. 


Consultative committees 

The practice of consultation between government departments and organis- 
ations outside government is a widespread phenomenon of British government 
even today. Consultation serves to meet the needs of the administrator for 
expert information and advice on scientific, technical or industrial matters. It 
also is an important means by which those in government seek to maintain the 
continuing consent of the governed, and it thus serves important political 
purposes. Where consultative committees and advisory councils exist, they 
enable the practice of consultation to be placed on a regular and structured 
footing. Consultative committees are used over the whole range of government. 
They have proved particularly useful in the process by which new delegated 
legislation is prepared, but their use is not confined to projected legislation. In 
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some cases there is a statutory obligation on a minister to consult a standing 
committee or named association, though the advisory body may be unable to 
take the initiative in discussing a subject without the matter being referred to it 
by the minister. Many advisory bodies are appointed and consulted at the 
discretion of the minister or department concerned, and their discussions are 
often regarded as confidential, even where a more open approach to govern- 
ment would promote administrative fairness.'^ 

An illustration of a statutory body which ministers must consult is the Police 
Negotiating Board for the United Kingdom. Regulations relating to the govern- 
ment, administration and conditions of service in police forces can be made 
under the Police Act 1964, and the equivalent Acts for Scotland and Northern 
Ireland, only after the Secretar)^ of State has consulted the Board, on which sit 
representatives of local police authorities and of all ranks of the police.^ The 
Social Security Advisory' Committee gives advice and reports to the Secretary' of 
State for Social Security on his functions under the Social Security Acts. In 
particular, where the Secretary of State proposes to make regulations about 
social security benefits the proposal must be referred to the committee; when 
the regulations are laid before Parliament, the Secretary of State must inform 
Parliament of the committee’s views and, if he has not given effect to the 
committee’s recommendations, of the reasons for this.^ Another example of an 
advisory body appointed under statute is the Lord Chancellor’s Advisory Com- 
mittee on Legal Aid to which is referred the annual report of the Legal Aid 
Board on the civil legal aid scheme.® The Council on Tribunals, appointed to 
oversee the operation of tribunals and inquiries, is essentially a body which 
advises and is consulted by government departments; like most advisory' bodies 
it has no executive functions, but its watchdog role includes consideration of 
complaints about particular tribunals and inquiries.^ 


^ Rv Secretary of State for Health, ex parte US Tobacco Inc [ 1992] QB 353. 
” Police Negotiating Board Act 1980. 

^ Sec now Social Security Administration Act 1992, Part XIII. 
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Chapter 1 5 

Foreign affairs and the Commonwealth 


This chapter outlines the law relating to the conduct of the United Kingdom’s 
foreign relations. International law has the primary function of regulating the 
relations of independent, sovereign states with one another.^ For this purpose 
the United Kingdom of Great Britain and Northern Ireland is the state, with 
authority to act also for dependent possessions, such as the Channel Islands, the 
Isle of Man, and the surviving colonies, such as Gibraltar and (until 1997) 
Hong Kong, none of whom are states at international law. But political group- 
ings and national boundaries seldom last for all time. Thus the British Empire 
gave way to the Commonwealth, whose members are now all independent 
states. Within Europe, the European Community has acquired capacity on 
behalf of the member states to conduct relations on economic matters between 
the Community and non-member states.^ 

This chapter considers (a) the executive’s power to conduct foreign affairs; 
(b) aspects of the making of treaties; and (c) in outline, the development and 
nature of the Commonwealth. But it does not outline the whole of what can be 
called foreign relations law.^ 


A. The foreign affairs prerogative, international law and the 
courts 

In 1820, Chitty believed it to be essential for the conduct of foreign affairs that 
'the exclusive power of managing and executing state measures’ should be 
vested in one individual, as it was not practical for an assembly of people to 
decide what action should be taken by the state. The constitution, said Chitty, 
had vested in the King the supreme and exclusive power of managing the 
country’s foreign affairs. At common law, this power, like control of the armed 


Page 10 above. And see generally Brownlie, Principles of Public International Law. 
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forces,^ is still vested in the Crown, although aspects of foreign relations law are 
now the subject of legislation (for example, the Diplomatic Privileges Act 1964 
and the State Immunity Act 1978).^ As a prerogative power, the foreign affairs 
power is exercised on the authority of the Cabinet or of ministers, in particular 
the Prime Minister and the Secretary' of Stale for Foreign and Commonwealth 
Affairs. While parliamentary approval is not generally needed before action is 
taken, ministers are responsible to Parliament for their policies and decisions.^ 

The Foreign Secretary is responsible for the Foreign and Commonw^ealth 
Office, which includes the diplomatic service that represents British interests 
abroad. Other ministers and departments deal as required with international 
aspects of their work. These include the Ministry of Defence, the Treasury, the 
Home Office (especially immigration control), the Department of Trade and 
Industry (international trade), and the departments of Inland Revenue and 
Social Security, concerned with British citizens who work abroad and foreigners 
who work in the United Kingdom. 

The prerogative extends to the ‘whole catalogue of relations with foreign 
nations’,® such as the making of treaties, declaring war and making peace, 
instituting hostilities that fall short of war (as with the Falkland Islands and the 
Gulf campaigns), the recognition of foreign states, sending and receiving am- 
bassadors, issuing passports^ and granting diplomatic protection to British 
citizens abroad. 

But Crown prerogative does not include everything that is needed to carry 
out the government’s foreign policies. It has long been established that, except 
in wartime, the prerogative does not extend to controlling trade between the 
United Kingdom and foreign countries. Thus import and export controls are 
authorised by statute. Although some prerogative power exists to control the 
movement of aliens to and from the United Kingdom, immigration control is 
now essentially derived from statute. The prerogative does not include power 
to impose taxes for regulating foreign trade, and the power to make treaties 
does not include power to change the law of the United Kingdom.*"* 

The fact that the government may take action in foreign affairs without the 
prior consent of Parliament does not allow it to dispense with parliamentary 
support. Foreign affairs are often the subject of debate and questions in Parlia- 
ment; and the Foreign Affairs Committee of the House of Commons examines 
‘the expenditure, administration and policy of the Foreign and Commonwealth 
Office and of associated public bodies’.*^ Since 1979, the committee has 
reviewed many areas of foreign policy, sometimes in very critical terms. 
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The relationship between national and international law^^ 

The relationship between national and international law raises difficult 
questions in both theory and practice. By art 25 of the German Constitution, 
the general rules of public international law are declared to be an integral part 
of German law; they take precedence over other German laws and create rights 
and duties for the people. By contrast with this instance of ‘monism’, English 
law in general favours ‘dualism’, that is, a position in which the two systems of 
law (national and international) co-exist, but function separately: each has 
distinct purposes and the subjects of international law are typically sovereign 
states, not individual persons. This co-existence does not guarantee harmony 
between the two systems. Thus an executive act in foreign affairs which is lawful 
in national law - under the prerogative or by statute - may be a breach of 
international law for which the United Kingdom is responsible.^^ Conversely, 
an executive act which seeks to perform an international obligation may be 
unlawful in national law.^^ This dualism is best seen in respect of treaties: 

It is axiomatic that municipal courts have not . . . the competence to adjudicate upon or 
to enforce the rights arising out of transactions entered into by independent sovereign 
states between themselves on the plane of international law.^° 

When new obligations are created by treaty, legislation is needed for them to 
become rules of national law. ^ 

In respect of customary international law (the ‘common law’ of interstate 
relations), English courts have sometimes stated that international law is 
part of the common law of England.^ Blackstone declared: ‘the law of nations 
(wherever any question arises which is properly the object of its jurisdiction) is 
here adopted to its full extent by the common law, and is held to be a part of the 
law of the land’.^ On this approach, there is no need for any ‘transformation’: a 
national court may directly apply the customary international rule, provided 
that this would not be contrary to statute or a prior decision binding on the 
court."^ For the courts to apply such a rule of international law, it must have 
‘attained the position of general acceptance by civilised nations as a rule of 
international conduct, evidenced by international treaties and conventions, 
authoritative textbooks, practice and judicial decision’.^ Two decisions illus- 
trate the potential difficulties. 

In J? y Home SecretaTy, ex parte Thakrar,^ arising from the expulsion of Asians from Uganda 
in 1972, the applicant, Thakrar (born in Uganda), claimed to be entitled to enter the 
United Kingdom on the basis of a rule of customary international law to the effect that a 
British protected person expelled from the country in which he was resident (here, 
Uganda) was entitled to enter British territory. The Court of Appeal held that no such 
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rule of international law existed, nor (if it did) could it prevail against the Immigration 
Act 1971; in any event such a rule could not be enforced against the United Kingdom by 
a private individual, only by other states. 

By contrast, in Trendtex Trading Corpn v Central Bank oj Nigeria' a majority in the Court 
of Appeal held that because of changing practice in international law restricting .sover- 
eign immunity, the Central Bank of Xigeria was not immune from the jurisdiction of 
British courts. Since the rules of international law were changing to a narrower view of 
sovereign immunity, the court did not follow an earlier decision on the basis of which the 
Central Bank of Nigeria would have been immune from being sued in British courts. 

In fact, the adoption of customary international law by national courts in this 
manner is limited, many matters relating to state and diplomatic immunity now 
being regulated by statute.^ The State Immunity Act 1978, enacted in part to 
give effect to the European Convention on State Immunity,^ takes a narrower 
view of sovereign immunity than did the common lav\\ Immunity from the 
jurisdiction of UK courts is enjoyed only by foreign states, governments, and 
certain other entities exercising sovereign authority. Exceptions from immunity 
arise, for example, in relation to commercial transactions, contracts to be per- 
formed in the United Kingdom, and the ownership and possession of land in the 
United Kingdom (ss 3 and 4). So too the Diplomatic Privileges Act 1964 gave 
effect within the United Kingdom to provisions of the Vienna Convention on 
Diplomatic Relations. As well as categorising the diplomats and others en- 
titled to claim immunity from legal process and the relevant immunities in each 
category, the Act authorises such immunities to be restricted by Order in 
Council for persons from a particular state if the privileges of the UK mission in 
that state are curtailed. 


Executive evidence and Tacts of state’ 

One problem for the courts in dealing with disputes relating to international 
events is that these are often the subject of conflicting opinions and are particu- 
larly within the experience and knowledge of the executive; and it has been 
considered expedient that the judiciary and the executive should speak with one 
voice on these matters. Rather than calling for proof of the relevant issues by 
evidence, the courts have evolved a practice by which certain matters are 
proved by a certificate from the Foreign Secretary or by a statement of the 
Attorney-General. These matters include such questions as whether the United 
Kingdom is still at war with another state/*^ the extent of British territorial 
jurisdiction,*^ whether the status of a person gives rise to immunity from juris- 
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diction/® and whether the existence of a state has been recognised, An 
example of the last kind arose in Carl Zeiss Stiftung v Rayner & Keeler Ltd,^^ where 
the Foreign Office certificate stated that what was then East Germany was not 
an independent state but was subordinate to, and governed by, the Soviet 
Union. The court had therefore to decide the dispute before it (over the legal 
effect of decrees in East Germany) upon this basis. Such certificates state what 
the Foreign Office recognises, not necessarily what other states or persons 
would accept. 

Before 1980, these certificates often determined whether the United King- 
dom had recognised a particular body of persons as the government of a state 
(after a coup or other such change of government). In 1980, however, the 
Foreign Office abandoned its practice of recognising governments where a new 
regime came to power unconstitutionally; instead, the Foreign Office now 
leaves it to be inferred from the actual dealings (if any) which the United 
Kingdom has with the country in question whether these are on a normal 
‘government to government’ basis.^® Even under this practice, there may be a 
need for a Foreign Office certificate as to the actual dealings that are taking 
place with a state whose status is in doubt. 

By judicial practice, the statement of facts contained in such a certificate is 
conclusive: as Lord Reid said, ‘no evidence is admissible to contradict that 
information’.^ Several statutes now provide for certificates to be given on par- 
ticular matters within the knowledge of the executive.^ The effect of these 
statutory certificates depends on the statute. Thus a certificate issued under the 
State Immunity Act 1978 provides conclusive evidence of the facts that it 
states.^ Despite the conclusive effect of such a certificate in national law, a 
litigant may be able to show that the certificate is in breach of an overriding rule 
of Community law.^ 

Moreover, a certificate stating the facts (as perceived by the Foreign Office) 
is not conclusive as to the legal inferences that may be drawn. Thus it is for the 
court to decide the legal consequences of a certificate declaring that a state has 
been recognised.^ The court should not seek an executive certificate as a means 
of obtaining guidance as to the principles of international law that should be 
applied.® 
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Judicial review of decisions under the prerogative 

As we have seen/ the House of Lords in CCSU v Minister for the Civil Service 
opened up the possibility that decisions taken under the prerogative are subject 
to judicial review. As Lord Scarman said, 'the controlling factor in deciding 
whether the exercise of prerogative power is subject to judicial review’ is not its 
source but its subject matter'.^ However, in the CCSU case it was envisaged that 
many prerogative powers would not be justiciable; and among these were 
mentioned powers relating to the making of treaties.'^ More generally, it has 
been stated that 'the conduct of foreign affairs cannot attract judicial review".*^ 
Now, whether the government should make a treaty with country’ A/* or take 
proceedings in an international court against country B*’ are plainly not 
matters for the judiciary’ to decide. But not all powers relating to foreign affairs 
are of the same kind. Even before CCSU, the Court of Appeal reviewed the 
legality of action taken by the government under a treaty with the United States 
concerning airline routes. Since CCSU, a Foreign Office decision as to the 
issue of a passport has been held subject to review, on the basis that it 'is a 
matter of administrative decision, affecting the rights of individuals and their 
freedom of travel. It raises issues which arc just as justiciable as . . . the issues 
arising in immigration cases’,*"^ Implementing the government’s policies may 
involve taking decisions that affect individuals, and these decisions are within 
the scope of judicial review. 


Acts of state^^ 

The Crown’s prerogative in foreign affairs does not include power to change the 
law. But the Crown’s actions may nonetheless have legal effects for individuals; 
for example, if war is declared against a state, companies trading with that state 
w'ill be hit, and citizens of that state resident in the United Kingdom become 
enemy aliens, liable to detention or deportation. Those directly affected by the 
Crown’s decisions may wish to seek a remedy in the courts, for example com- 
pensation in respect of any loss caused to them. For two reasons, the courts have 
been hesitant to afford such relief. First, the acts of the Crown are likely to be 
within the prerogative; lawful acts in general do not give rise to a duty to 
compensate. (In exceptional cases there may be a duty to compensate if the 
prerogative act amounts to a taking of private property for public use.)'® 
Secondly, the international element in a dispute may lead the court to conclude 
that, whether or not a claim is well founded in international law, it is outside the 
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jurisdiction of national courts: if so, the court turns the plaintiff away without 
deciding the legal merits of the claim. 

Although it is often applied confusingly to different situations, ‘act of state’ 
is often used in this context. One definition of act of state is that it is ‘an act of 
the Executive as a matter of policy performed in the course of its relations with 
another state, including its relations with subjects of that state, unless they are 
temporarily within the allegiance of the Crown’. This is not a wholly satisfac- 
tory definition, and different legal inferences may be drawn from it. But some 
propositions may be stated briefly: 

1 In general a plea of state necessity is not a justification for acts of the 
executive that are otherwise unlawful.^^ 

2 The fact that the Crown has acquired territory or concluded a treaty does 
not in itself give rise to new rights enforceable against the Crown. ^ 

3 In narrowly defined circumstances, a plea of act of state may be a reason 
why a claim for damages in tort or for compensation brought in the British 
courts may be held to be outside their jurisdiction. Such a plea is available to 
the Crown or an agent of the Crown when an alien who is resident abroad sues 
in respect of acts committed abroad.^ In these circumstances, ‘act of state’ is a 
plea to the jurisdiction of the courts and is not to be confused with a defence that 
the Crown was acting lawfully in the exercise of the prerogative. Whether such 
a defence is valid needs to be decided by the courts only if the claim is within 
their jurisdiction. It is, however, for a court to decide whether the executive acts 
in question are ‘acts of state’ for this purpose. 

In Nissan v Attorney-General, a United Kingdom citizen who owned a hotel in Cyprus sued 
the Crown for compensation in respect of the occupation of the hotel by British troops; 
they had first entered Cyprus by agreement with the Cyprus government, and later 
remained there as part of a United Nations peace-keeping force. The House of Lords 
held that the Crown could not rely on the plea of ‘act of state’ as a bar to a claim based on 
these acts of the Crown. The House took the view that, while the agreement between the 
British and Cyprus governments might well have been an ‘act of state’, acts of the British 
forces in occupying the hotel did not constitute such an act of state: the plaintiff’s claim 
was accordingly justiciable in the British courts.^ 

Amongst the difficult points of law left open by the House of Lords in Nissan was 
whether the plea of act of state can ever be raised to bar a claim brought against 
the Crown by a British citizen. Nor did the House resolve the question of 
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whether prerogative power is being exercised by the Grown when its agents are 
carrying out its policy abroad.*^ 

4 If war has been declared against a foreign state, citizens of that state who are 
within the United Kingdom arc liable to be detained as enemy aliens and an 
attempt to secure their release in the British courts may be met by a plea of act 
of state (or, as seems more satisfactory’, by the defence of lawful action under the 
prerogative).^ Where war has not been declared by the United Kingdom 
against a foreign state, even if diplomatic relations are suspended, as was the 
case during the Gulf hostilities involving Iraq in 1990, nationals of that state 
resident in the United Kingdom are entitled to the protection of the courts 
against unlawful detention,*^ just as other friendly aliens within the jurisdiction 
are entitled to be protected against unlawful action, whether by public authori- 
ties or others.^ 

5 The plea of a ‘foreign act of state’ may arise where an action is brought in a 
British court in respect of the executive acts of foreign states, for example the 
making of a treaty; here too the court declines jurisdiction, giving as a reason 
that such an act between states cannot be adjudicated upon in municipal 
courts, or relying on the sovereign immunity of the defendant government.^ 
British courts have no jurisdiction to rule on the validity of the constitution of a 
foreign state.^ 

The term ‘act of state’ is evidently not a far-reaching bar to legal claims 
arising from government action with a foreign element. The term came into use 
in a period when the doctrine of national sovereignty was at its most absolute. 
Today, its use is diminishing since, at least in Europe, the barriers between 
international and national law are being eroded. The claim that acts of ‘foreign 
policy’ affecting individuals should be beyond judicial scrutiny is unlikely to be 
welcomed today, whether in administrative law, Community law,^^ or in Euro- 
pean human rights law. 

B. Treaties* ' 

By the Vienna Convention on the Law of Treaties, a treaty is defined as an 
international agreement concluded between states in written form and governed 
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by international law, whether embodied in a single instrument or in two or 
more related instruments and whatever its particular designation.^^ Whatever 
name may be given to it (convention, covenant, protocol, charter, exchange of 
notes etc), a treaty is an agreement between two or more sovereign states which 
creates rights and obligations for the parties. A country’s constitutional law 
determines who can exercise the treaty-making power. By the US Constitution, 
this power is vested in the President, ‘by and with the advice of the Senate’, 
provided that two-thirds of the Senate concur; treaties so approved have a 
status equal to that of legislation by Congress. By contrast, in the United 
Kingdom there is no direct parliamentary involvement in the making of treat- 
ies, which is a wholly executive act. To this, two qualifications must be made. 
First, under the so-called Ponsonby rule, which applies to treaties that have 
been negotiated and signed but have not come into effect because they have not 
(in international law) been ratified by the parties, the government notifies 
Parliament of the treaty and must not ratify it (save in cases of urgency) until 21 
parliamentary days have elapsed. This both informs Parliament of the treaty 
and enables it to be debated. 

Secondly, a treaty which is entered into by the government does not alter the 
law in the United Kingdom: ‘the making of a treaty is an executive act, while 
the performance of its obligations, if they entail alteration of the existing 
domestic law, requires legislative action’. ‘Except to the extent that a treaty 
becomes incorporated into the laws of the United Kingdom by statute, the 
courts . . . have no power to enforce treaty rights and obligations at the behest of 
a sovereign government or at the behest of a private individual.’ If the objects 
of a treaty require national law to be changed, this must be done by legislation. 
Often an Act of Parliament is necessary, but a minister may be able to make the 
required changes in national law by exercising existing powers of delegated 
legislation.^^ To avoid a situation in which a treaty has become binding but the 
necessary changes in national law have not been made, the implementing 
legislation may need to be enacted before the government ratifies the treaty. In 
general a state cannot rely on defects in its own law as a defence to a claim in 
international law.^® 

Where a treaty has not been incorporated in national law by legislation, the 
courts may not directly enforce the treaty. The European Convention on 
Human Rights is one such treaty. In 1991, the House of Lords held that the 
Convention, not having been incorporated in English law, could not be a source 
of rights and obligations.^^ 

Even where a treaty seeks to benefit a definite class of persons (for example, 
where a foreign government provides funds to compensate British citizens who 
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have suffered at that government’s hands), such persons do not acquire rights oi 
enforcing the treaty against the British government.^ Generally, the money 
received under such treaties is distributed in accordance with a statutory 
scheme by the Foreign Compensation Commission, whose decisions are now 
subject to an appeal to the courts.^ In the Sachsenhausen case, this procedure 
was not followed: a short cut taken by the Foreign Office proved unsatisfactory, 
mainly because of an erroneous view that the Office had formed of the so-called 
Butler rules. ^ Were such a situation to occur today, someone who claimed that 
the Foreign Office was not correctly applying the rules of distribution could seek 
judicial review.'^ Such an application might be strengthened if the treaty in 
question declared that the UK government was acting as agent or trustee for its 
subjects.^ But this would not necessarily be decisive, since not all governmental 
obligations in the nature of a trust are justiciable.^^ 


Interpretation of legislation giving effect to treaties 

The methods by which Parliament may give effect in national law to obligations 
arising under a treaty include the following.^ First, the statute may enact the 
substance of the treaty in its own words without referring to the treaty.^ 
Secondly, the statute may name the treaty (for example, in the title of the Act) 
and then either enact all or part of the substance of the treaty in its own words.^ 
Thirdly, the statute may set out the text of the treaty in a schedule, while giving 
legal effect either to part of the treaty*^ or to the whole text.^ ^ 

The choice between these various methods might be thought to affect the 
manner in which the courts should seek to resolve problems of interpretation 
that arise, for example from a discrepancy between the statutory words and the 
treaty. However, the courts’ approach does not turn on the precise method of 
incorporation, provided it appears, if necessary from extrinsic evidence, that a 
statute was enacted in pursuance of an international obligation. If Parliament 
uses express and unambiguous language, this must be given effect by the courts 
even if the result of so doing departs from what was intended by the treaty. 
However, 

It is a principle of construction of United Kingdom statutes, now too well established to 
call for citation of authority, that the words of a statute passed after the treaty has been 
signed and dealing with the subject matter of the international obligation of the United 
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Kingdom, are to be construed, if they are reasonably capable of bearing such a meaning, 
as intended to carry out the obligation and not to be inconsistent with it.^^ 

The law may be developing even beyond this so that, whether the court is 
construing statutory words or resolving a disputed question of common law in 
an area where the United Kingdom has international obligations, the court may 
have regard to the treaty ‘as part of the full content or background of the law’.^*^ 
The application of this doctrine to the European Convention on Human Rights 
is especially significant.^^ 

When a court does look at the text of a treaty, further questions may arise as 
to how that text should be interpreted. According to Lord Wilberforce, the 
approach ‘must be appropriate for the interpretation of an international con- 
vention, unconstrained by technical rules of English law, or by English legal 
precedent, but on broad principles of general acceptance’.^® 

The European Communities and the law on treaties 

The European Communities were created and have been enlarged by successive 
treaties. The new, supra-national legal order brought about by those treaties, 
as interpreted by the European Court of Justice, has consequences that go far 
beyond the general law of treaties. First, in giving effect within the United 
Kingdom to Community law, the European Communities Act 1972 provides a 
further variant to the methods of treaty implementation described above. The 
existing European Treaties which the 1972 Act implemented were listed in a 
schedule to the Act but their texts were not set out. Those rights, obligations 
and other matters arising from the treaties that were to have legal effect without 
further enactment within the United Kingdom were declared to have that effect 
(s2(l)).^® Future European Treaties may be designated by Order in Council 
and thus brought within the scope of the Act (s 1(3)). Such an Order in Council 
has the status of delegated legislation and is subject to judicial review on 
grounds of ultra vires. 

The 1972 Act also provided for the implementation of Community obli- 
gations by creating new powers of delegated legislation (s 2(2), (4)).^® Through 
the doctrines of direct applicability and direct effect, no form of transformation 
or re-enactment is needed before many Community measures are enforceable in 
national courts.^ 

Under the EEC Treaty, the Community’s powers extend to the making of 
international agreements with states outside the Community and with other 
international organisations. Treaty-making power is conferred by arts 113 
(trade and commercial agreements) and 238 (association agreements with a 
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third state, a union of states or an international organisation). Other such 
powers arise from the Community’s function of maintaining relations with 
international organisations (arts 229-231). New treaties are negotiated by the 
Commission and finally adopted by the Council of Ministers (art 228(1)), They 
are binding upon all the member states and may contain provisions that arc 
directly effective.^ One consequence is that 'each time the Community, with a 
view to implementing a common policy envisaged by the Treaty, adopts pro- 
visions laying down common rules, . . . the Member States no longer have the 
right, acting individually or even collectively, to undertake obligations with 
third countries which affect those rules’.^ Thus in these situations there is a 
transfer of treaty-making power from member states to the Community. Unlike 
treaties made by the British government, treaties concluded by the Communi- 
ties may have direct domestic effect without legislative implementation.*^ 


C. The United Kingdom and the Commonwealth^ 

In the heyday of empire, the imperial Crown, government and Parliament were 
at the apex of an impressive network of power that extended to many countries. 
Legal power was exercised through legislation and executive decision in 
London; and the Judicial Committee of the Privy Council heard appeals from 
national courts across the world. ^ Imperial rule was often indirect rule, since 
many territories within the sovereignty or protection of the Crown had their 
own forms of government, possibly involving elected assemblies; other territor- 
ies kept in place rulers already in power when they came within British influ- 
ence.' Within a territory, the form of government might be laid down in a 
constitutional instrument, enacted by the imperial Parliament or issued by the 
Crown, whether under prerogative powers or under powers delegated by statute 
(for example, the Foreign Jurisdiction Acts 1890 and 1913), For some countries 
that had been settled from Britain, democratic forms developed in the 1 9th 
century: the need for responsible government in Canada was recognised in 
1838.® While government within a territory might be subject to a constitution, 
the imperial authorities could always override this, if not by executive action 
then by recourse to the sovereignty of the Westminster Parliament; no written 
constitution restricted the imperial powers.® 

Today, the former constitutional law of the colonies and the Empire is 
primarily of historic interest, except in the case of the few surviving overseas 
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possessions of the United Kingdom. The structure of the Commonwealth is 
scarcely a matter of law at all: the informality of the Commonwealth contrasts 
with the emphasis on law and legal form in the European Communities. For the 
Commonwealth, there is no written constitution, nor, unlike most international 
organisations, was it created by treaty; and its structure is correspondingly 
simple. 


Dependence and independence^^ 

The evolution of the Commonwealth involved a protracted process in which the 
United Kingdom’s colonies and other dependent territories first received some 
kind of representative legislature; then acquired responsible self-government in 
domestic affairs while still being subject to imperial control in matters of 
defence and external relations; and later achieved full independence. By this 
last step, the territory became a separate state in international law, having its 
own organs of government and power to determine its own policies. Where 
British influence was felt, the English common law was often received into the 
legal system; and colonial government generated its own body of law relating to 
the powers and duties of colonial authorities. A notable response to the legal 
problems that arose from the existence of colonial legislatures was the Colonial 
Laws Validity Act 1865.^^ The Act was passed to confirm, subject to certain 
limits, the authority of colonial legislatures to make laws that departed from the 
English common law or from imperial statutes of general application. The Act 
also authorised a colonial legislature, at least half of whose members were 
democratically elected in the colony, to make laws respecting its own consti- 
tution, powers and procedure, provided that such laws were passed in such 
manner and form as might be required by any Act of Parliament, other imperial 
legislation or colonial law applying to the colony. This Act reinforced the 
ability of colonial legislatures to act within their devolved powers, but con- 
firmed that their powers were limited and subject to imperial control. What 
became known as Dominion status developed in the late 19th century as certain 
colonies (particularly Canada, Australia, New Zealand and South Africa) 
moved towards full statehood. By the mid 1920s, the dominions had full 
internal autonomy in accordance with their constitutions (contained in Acts of 
the imperial Parliament: for example, the British North America Act 1867 in 
the case of Canada, and the Commonwealth of Australia Act 1900) and had 
acquired the right to conduct their own foreign relations. The imperial confer- 
ence in 1926 declared that Great Britain and the dominions were: 

autonomous Communities within the British Empire, equal in status, in no way subordi- 
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nate to another in any aspect of their domestic or external status, though united by a 
common allegiance to the Crown, and freely associated as members of the British 
Commonwealth of Nations. 

This important statement of equal status and free association reflected the 
changing conventional relationship between the United Kingdom and the do- 
minions, but in law the dominions still had the status of colonies and were 
subject to the Colonial Laws Validity Act 1865. Thus in 1926 it was held that 
the Canadian Parliament had no power to abolish certain criminal appeals from 
Canadian courts to the Privy Council.^*" 

To deal with these limitations on dominion authority, and to implement 
resolutions of imperial conferences in 1926, 1929 and 1930,^' the Statute of 
Westminster was enacted by the UK Parliament in 1931.*^^ The lengthy pream- 
ble to the Statute described the Crown as the symbol of the free association of 
the members of the British Commonwealth of Nations, united by a common 
allegiance to the Crown; and referred to the "established constitutional position' 
that changes in the law^ relating to the succession to the throne and the royal 
style and titles should receive the assent of the dominion parliaments as w'ell as 
of the UK Parliament. The Statute broadened the powers of the dominion 
legislatures by, for instance, authorising them to amend or repeal Acts of the 
UK Parliament applying to the dominion (s 2). However, this did not authorise 
a legislature to ignore limits on its powers laid dow n in the Act containing the 
country's constitution.*^^^ 

Section 4 of the Statute stated that no future act of the UK Parliament would 
extend to the dominion as part of its law’ "unless it is expressly declared in that 
Act that that Dominion has requested, and consented, to the enactment there- 
of’. The effect of this on the sovereignty of the Westminster Parliament was 
often discussed. In the British Coal Corporation case, Lord Sankey said that the 
power of the imperial Parliament to legislate for Canada on its own initiative 
remained unimpaired, adding ‘But that is theory' and has no relation to re- 
alities’.^ A more decisive note was struck by the Supreme Court of South Africa: 
‘freedom once cortferred cannot be revoked’.*^ It is unlikely that the UK Parlia- 
ment would ever have wished to disregard s 4 of the Statute of Westminster. 
Had it done so, the Australian, Canadian or New’ Zealand courts would have 
acted properly if they had taken no notice of the attempt to legislate. But British 
courts would have been bound by the legislation.^ 

The ability of Westminster to legislate for Canada remained important in 
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Canada long after the Statute of Westminster. This was because the British 
North America Act 1867, which contained Canada’s constitution, included no 
amendment power: therefore legislation at Westminster was required to amend 
the Canadian constitution. This anomaly was removed when the Canada Act 
1982 was enacted at Westminster to bring about the ‘patriation’ of the 
Canadian constitution to Canada. The 1982 Act, whose text had been prepared 
in Canada after a most controversial process,^ gave the force of law to a 
Constitution Act which provided for its own future amendment; and it was 
declared that no future Act of the UK Parliament should extend to Canada as 
part of its law.^ When the validity of the Canada Act 1982 was challenged by 
groups of indigenous Indians in Canada who claimed that their consent was 
needed to the legislation, the English Court of Appeal held that it was sufficient 
compliance with the Statute of Westminster that the 1982 Act declared that 
‘Canada’ had requested and consented to its enactment; the court could not go 
behind this declaration.® 

A similar but less controversial change took place in 1986 with the passing of 
the Australia Act at Westminster, together with related legislation by the 
parliaments of the Commonwealth of Australia and the Australian States. One 
effect was to sever the remaining legislative links between the United Kingdom 
and Australia; another was to terminate appeals to the Privy Council from any 
Australian court.^ 

In 1931, as we have seen, it was envisaged that there might be subjects on 
which the United Kingdom would continue to legislate on behalf of one or more 
dominions. When after 1945 independence was granted to India, Pakistan, 
Ceylon, Ghana and many other countries, it was seen to be anomalous for the 
Westminster Parliament to retain any power to legislate for independent states, 
even with their consent. Thus it would be provided for a country at indepen- 
dence that the UK government should thereafter have no responsibility for the 
country’s government; that the Colonial Laws Validity Act 1865 should cease to 
apply; and that no future Act of the UK Parliament should extend or be deemed 
to extend to the country in question as part of its law.^ 

During colonial government in a country there was often an active national- 
ist movement campaigning for early independence, with resulting strains on 
public order. But for the most part the actual conferring of independence took 
place in a lawful manner. One exception to this occurred in 1 965 when Mr Ian 
Smith and other Cabinet ministers of the self-governing colony of Rhodesia, 
impatient with waiting for independence, unilaterally declared Rhodesia to be 
independent of the United Kingdom. The consequences of this unlawful declar- 
ation were complex^ and for some years it seemed that this revolution had been 
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successful. But internal and international pressure continued and in 1979 a 
constitutional conference in London laid the basis for a return to legality. In 
April 1980, under the authority of the Westminster Parliament, independence 
was conferred on what had been re-named Zimbabwe.*’^ 


The divisibility of the Crown 

At one time the British Crown was considered to be a single, ubiquitous entity 
in the many territories under British sovereignty. Thus in 1919 the Privy 
Council referred to the Crown as ‘one and indivisible throughout the Empire'.^* 
But if, as we have seen,*^ the Crown was the legal embodiment of government, 
this unity could not be maintained in the light of responsible government in 
many colonies, the creation of federal constitutions in Canada and Australia 
(each having two lev^els of government), and (later) with the conferment of 
independence on former colonies. As separate governments came into being, the 
Crowm in one sense comprehended them all; in reality the legal concept began 
to fragment. Moreover, when independence was conferred, obligations which 
the UK government had in relation to a particular territory passed by suc- 
cession to that country’s government.^^ Thus the Crown ‘in right of the United 
Kingdom' (ie the UK government) was held to have no continuing liability in 
respect of a royal proclamation of 1 763 that reserved certain land in Canada for 
the Indian peoples; any liability arising from that proclamation was enforce- 
able, if at all, against the crown in right of Canada (ie the Canadian govern- 
ment).^*^ While the transfer of responsibilities is an inevitable consequence of a 
country’s independence, the divisibility of the Crown could arise at an earlier 
stage of colonial development.*^ Thus the Court of Appeal held that a passport 
issued to citizens of Mauritius by the governor of the colony was not a UK 
passport, even though the holders of such passports w'ere ‘citizens of the United 
Kingdom and Colonies’.*^ However, this decision did not take full account of 
the fact that the UK government was responsible for a colony's international 
relations; and it was ‘the Crowm in right of the Government of the United 
Kingdom’*^ w'hich had full control over the actions of such a subordinate 
government. 


Membership of the Commonwealth 

Independence of the United Kingdom and membership of the Commonwealth 
are not the same. The granting of independence to a dependent territory of the 
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United Kingdom is a matter for the UK government and the territory con- 
cerned. But the admission of a new member to the Commonwealth requires the 
agreement of existing members. In 1971, it was declared by the heads of 
Commonwealth governments meeting at Singapore that the Commonwealth: 

is a voluntary association of independent sovereign states, each responsible for its own 
policies, consulting and co-operating in the common interests of their peoples and in the 
promotion of international understanding and world peace. 

There are no written rules of membership.^® Probably the most significant 
change in the basis of membership occurred in 1949 when India announced its 
intention of becoming a republic. Before then, all members owed a common 
allegiance to the Crown. In 1949, the response of other governments was, in the 
Declaration of London, to note India’s desire to continue its full membership of 
the Commonwealth and its acceptance of the British Sovereign ‘as the symbol of 
the free association of its independent member nations and as such the Head of 
the Commonwealth’. Since 1949, while some states have adopted republican 
status after becoming independent, others have become republics at the 
moment of independence or have become monarchies with their own royal head 
of state. In 1992, only a minority of Commonwealth states owed allegiance to 
the Crown, but all states recognised the British Sovereign in the symbolic role of 
Head of the Commonwealth, a role that involves the Queen in no specific 
governmental functions. 

Most states which have become independent of the United Kingdom since 
1945 have considered it worthwhile to become members of the Commonwealth. 
In 1961, when South Africa had decided to become a republic, the government 
withdrew its application to remain in membership rather than have it rejected. 
After the civil war in Pakistan, Pakistan left the Commonwealth in 1972 and 
Bangladesh was admitted; but in 1979 Pakistan was re-admitted. A member 
state may decide to leave the Commonwealth at any time (secession is too 
strong a word for the act of withdrawal) and, although the event has not 
occurred, it seems likely that a member could be expelled against its wishes. 
The category of Special Member has been devised for certain very small terri- 
tories (including Nauru, a former dependent territory of Australia and Tuvalu) 
which have the right to participate in activities of the Commonwealth but not to 
attend meetings of heads of Commonwealth governments.^ Membership is 
reserved for independent states. Thus Hong Kong and Gibraltar are within the 
Commonwealth since they are colonies of the United Kingdom, which is a 
member; but they are not members of the Commonwealth in their own right. 


Meeting of heads of Commonwealth governments 

After 1944 meetings of Commonwealth Prime Ministers were held in London 
and were presided over by the British Prime Minister; the secretariat for the 
meetings was provided by the British government. These meetings gave way to 
what are now biennial meetings of heads of Commonwealth governments, over 


* Commonwealth Declaration, 22 January 1971 (Dale, op cit, p41). 

For the practice, see Dale, op cit, ch 3. 

‘ Dale, op cit, p 62. 



Chapter 15: Foreign affairs and the Commomvealth 341 


which the head of government of the host country has presided. In 1965, it was 
agreed to establish a Commonwealth Secretariat, headed by a Secretary- 
General. The headquarters arc in London, but the secretariat is responsible ibr 
servicing Commonwealth conferences wherever they may be held. The secretar- 
iat serves as a clearing house for information on international questions of 
common concern and has oversight of many ibrms of practical Commonwealth 
cooperation. The Secretary-General has an important diplomatic role on inter- 
national issues that directly aifect the Commonwealth. Under the Common- 
w'ealth Secretariat Act 1966, an Act of the United Kingdom Parliament, the 
secretariat is a body corporate and its members, from many Commonwealth 
countries, are entitled to diplomatic immunities and privileges. 

Since the enlargement of the Commonwealth, the nature of the heads of 
government meetings has changed. While they provide an umbrella for various 
forms of practical cooperation, the meetings themselves are mainly concerned 
with contentious issues of world politics, such as South Africa and the global 
environment. In 1971, the Singapore conference produced the Commonwealth 
Declaration, w'hich defined the nature of the Commonwealth, stressed the 
diversity of its membership and also stated the principles which w'cre held in 
common by the members. In 1977, the heads of governments meeting in Britain 
issued a statement of a common policy on apartheid in sport, known as the 
Gleneagles Agreement. In 1991, the meeting at Harare reatlirmed the 
Singapore Declaration and renewed its support for the 'fundamental political 
values’ of the Commonwealth (including democracy and the rule of law) and for 
the promotion of sustainable economic development within a framework of 
respect for human rights and the protection of the global environment.'-’ 


Other aspects of Commonwealth membership 

As independent sovereign states, members of the Commonwealth do not 
obser\'e any uniform constitutional pattern in their ow n systems of government. 
While most of them entered on independence w ith constitutions drafted under 
the guiding influence of Westminster and Whitehall, many of these gave way to 
new constitutions after independence or were pushed aside by political or 
military coups and civil war. In the case of those members which are monar- 
chies and owe allegiance to the Queen, a Governor-General is appointed by the 
Queen, on the advice of the government of the state in question, to carry out the 
functions of head of state. There was formerly uncertainty as to whether the 
constitutional powers of a Governor-General were the same as those of the 
Sovereign in the United Kingdom. After the controversial action in 1926 of 
Lord Byng, Governor-General of Canada, in refusing a dissolution to one Prime 
Minister and granting one to the next, the imperial conference in 1926 laid 
down that the Governor-General held the same position in relation to the aflairs 
of the dominion as the Sovereign did in the U nited Kingdom and that he was 
not the representative or agent of the UK government. However, depending on 
the constitution of the country' concerned, the Governor-General may be 
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required to exercise a personal discretion which could not arise in the same form 
in the United Kingdom."*^ 

The United Kingdom's relations with other Commonwealth members are 
carried on by the Secretary of State for Foreign and Commonwealth Affairs. 
Member states are represented diplomatically in other member states by high 
commissioners; they do not have the title of ambassador but are members of the 
diplomatic service of their own state and are equal in rank and status to 
ambassadors. Members of the Commonwealth conduct their own defence and 
foreign policies and have their own treaty-making capacity. The UK govern- 
ment may conclude an international treaty on behalf of the United Kingdom 
and its own dependent territories, but it has no power to bind other member 
states. By comparison with the EEC, which has a definite existence as an entity 
in international law and can make treaties on behalf of its member states, the 
position of the Commonwealth in international law is uncertain.^ Some areas of 
UK law are still affected by the history of the Commonwealth. Thus separate 
provision is made in the general law of extradition for the return of those 
escaping from criminal justice in other Commonwealth countries.® Citizens of 
other Commonwealth countries were formerly under UK law regarded as 
British subjects but are now described as ‘Commonwealth citizens'.^ This 
allows them to exercise political rights if they are resident in the United King- 
dom, but does not entitle them to enter the United Kingdom. When Ireland, 
South Africa and Pakistan left the Commonwealth, legislation was necessary to 
deal with matters of nationality.® 

Appeals to the Privy Council 

In deciding appeals from the courts of the colonies and other dependent terri- 
tories of the United Kingdom, the Judicial Committee of the Privy Council 
exercises the ancient jurisdiction of the King in Council to hear appeals from 
the overseas dependencies of the Crown.^ This jurisdiction was based on ‘the 
inherent prerogative right and, on all proper occasions, the duty of the King in 
Council to exercise an appellate jurisdiction, with a view not only to ensure . . . 
the due administration of justice in the individual case, but also to preserve the 
due course of procedure generally’.^® This jurisdiction was given statutory form 
by the Judicial Committee Acts of 1833 and 1844. 

Where the jurisdiction survives, appeals may be brought without special 
leave of the Privy Council or with special leave. Appeals without special leave, 
available mainly in civil cases, are regulated by legislation applying to the 
territory in question. This legislation lays down the conditions for appeal and 
states whether the local court may exercise a discretion in deciding whether a 
question is involved which ought to be decided by the Privy Council. In such 


^ As in Australia in 1975, when the Governor-General, Sir John Kerr, dismissed the Labor 
Prime Minister; p 259 above. 

^ Fawcett, The British Commonwealth in International Law; Dale, op cit, ch 6. 

® Gh20C. 

’ British Nationality Act 1981, s 37; ch 20 A. 

* Ireland Act 1949, South Africa Act 1962, Pakistan Act 1973, 

^ Pages 371-3 below; Roberts- Wray, op cit, pp 433-63; Dale, op cit, p 128. 

Rv Bertrand (1867) LR 1 PC 520, 530. 
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cases, an intending appellant must apply to the local appellate court for a 
decision on whether the statutory' requirements are satisfied. The Judicial Com- 
mittee may interpret legislation regulating the right of appeal, * J 

Appeals with special leave of the Priv^ Council apply mainly in criminal 
cases: special leave may be granted by the Judicial Committee where the local 
court has no power to grant an appeal or, exceptionally, has in the exercise of its 
discretion decided not to grant it.*^ The Judicial Committee is not a court of 
criminal appeal in the usual sense of the term. Appeals are allowed with special 
leave only where there has been a clear departure from the requirements ol 
justice and it is shown that by a disregard of the forms of legal process or by 
some violation of the principles of natural justice, or otherwise, substantial and 
grave injustice has been done.* ^ 

In the case of colonies and other dependent territories, the local legislature 
may under its constitution have power to regulate the conditions on which 
appeals lie to the Privy Council; it will not have power to legislate contrary' to 
the provisions of a UK Act applying to the territory.*** Thus it cannot abolish 
the power of the Judicial Committee to grant special leave to appeal. When 
independence has been conferred, any state may legislate to abolish or curtail 
appeals to the Privy Council.*^ Most Commonwealth states have in fact abol- 
ished appeals to the Privy Council, but jurisdiction continues in respect of 
certain appeals from the Bahamas, Barbados, Belize, the Gambia, Jamaica, 
Malaysia, Mauritius, New Zealand, Singapore and from Trinidad and Tobago. 
In the case of Australia, surviving rights of appeal were abolished under the 
authority of the Australia Act 1986.*® In Singapore, the right to appeal to the 
Judicial Committee (except by consent of both parties) was taken away in 1989, 
the evident aim of the government being to prevent an appeal to London about 

freedom of the press. *^ »• i • 

It is evident that the legal link between Commonwealth states which arises 
from the provision of appeals to the Judicial Committee has worn thin. In the 
past, the Judicial Committee exercised an important role as a constitutional 
court, especially in regard to Canada; it helped to develop the common 
jurisdictions outside the British Isles; and it sought to preserve certain funda- 
mentals of criminal justice when the local legal system had departed froin mem. 
From time to time proposals were made for re-constituting the Judicial Com- 
mittee as a travelling Commonwealth court of appeal, but these never attracted 
much support.’® The Committee’s role is now of special significance m relation 
to those constitutions which include protection for fundamental human rights, 
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but the degree of protection which the Committee has given in this role has been 
very uneven. In particular, the Committee has fluctuated between adopting a 
strict and legalistic approach to fundamental rights provisions and a broader, 
more purposive approach that recognises the constitution as a living instru- 
ment.^^ Not surprisingly, the resulting case-law on issues such as freedom of 
expression and the death penalty is unsatisfactory. Yet it still provides an 
ultimate court of appeal for the smaller jurisdictions in the Commonwealth. 


See K D Ewing in Finnic, Himsworth and Walker (eds) Edinburgh Essays in Public Law at 231 . 
For the broader approach, see Minister of Home Affairs v Fisher [1980] AC 319 and A-G of 
Tnnidad and Tobago v Whiteman [1991] 2 AC 240; and (compensation for breach of fundamental 
20 V A~G of Tnnidad and Tobago (No 2) [1979] AC 385. See also note 20 below. 

See (press freedom) A-G v Antigua Times Ltd [1976] AC 16 and Hector v A-G of Antigua [1990] 2 
AC 312; (death penalty) Runyowa v R [1967] I AC 26, Baker v R [1975] AC 774, Ong Ah Chuan 
V Public Prosecutor [1981] AC 648 (criticised in Psinnick, Judicial Review of the Death Penalty) and 
Riley v A-G of Jamaica [1983] 1 AC 719. 



Chapter 16 

The armed forces 


In the interests of constitutional government and the rule of law, the exercise of 
the physical might of the modern state must be subject to democratic control. 
Experience of government at the hands of CromweH’s army led after the restor- 
ation of the monarchy in 1660 to a declaration by Parliament in the Militia Act 
1661 that: 

the sole supreme government, command and disposition of the militia and of all forces by 
sea and land is, and by the laws of England ever was, the undoubted right of the Crown. 

Subsequent attempts by Charles II and James II against parliamentary oppo- 
sition to maintain their own armies led to the declaration in the Bill of Rights 
that: 

the raising or keeping of a standing army within the Kingdom in time of peace, unless it 
be with consent of Parliament, is against law. 

This declaration remains important not because there is now any possibility 
that Parliament would withdraw authority for the continued maintenance of an 
army but because it asserts that the armed forces are constitutionally subordi- 
nate to Parliament. 

Legislative authority for the armed forces^ 

The armed forces of the Crown include the army, the Royal Navy, the Royal Air 
Force, the women’s services and the reserve forces. Since the Bill of Rights, 
authority for the maintenance of the armed forces on land during peacetime has 
never been granted on a permanent basis but only for limited periods. Statutory 
authority has been needed for three reasons: to overcome the Bill of Rights 
provision; to provide funds to pay for the armed forces; and to authorise disci- 
pline within the armed forces to be enforced by rules which differ from common 
law. Statutory authority was not needed to authorise the maintenance of the 


For the history of the legal position of the armed forces, see Maitland, Constitutional History^ 
pp 275-80, 324-9, 447-62; Anson, Law and Custom of the Constitution^ vol 11(2), ch 10. For the 
current position, see Rowe, Defence: The Legal Implications. 
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navy, which had not aroused the suspicion of Parliament and was not included 
in the prohibition in the Bill of Rights against a standing armed force. But naval 
discipline was from 1661 authorised by statute and the appropriation of funds 
by Parliament to maintain the navy has long been authorised annually as for 
the other armed forces. 

After the Bill of Rights, it became the custom of Parliament each year to pass 
a Mutiny Act, giving authority for one year to the Crown to maintain armed 
forces up to the limit of manpower stated in the Act and to enforce rules of 
discipline. Eventually what had become a lengthy and detailed collection of 
rules of military law was codified in the Army Act 1881. This code was until 
1955 continued in force from year to year by the passing of an Act known after 
1917 as the Army and Air Force (Annual) Act. Amendments to the 1881 Act 
were made when necessary by the annual Act. When a separate Air Force was 
constituted in 1917, its discipline was governed by the Army Act 1881 with 
modifications. 

By 1955, it had come to be accepted that approval of the size of the armed 
forces was granted through parliamentary consideration of the defence esti- 
mates and the formal procedure for appropriating supply to the armed forces. 
Following a series of reports from select committees of the Commons,^ there was 
enacted the Army Act 1955 and the Air Force Act 1955. Each Act was in the 
first instance limited to a duration of 12 months, but for a period of five years it 
could be continued in force from year to year by resolution of each House of 
Parliament. At the end of the five years a further Act would be needed.^ 

The effect of this has been to use the requirement for regular approval of the 
armed forces as a device whereby the Commons may scrutinise periodically the 
rules and procedures of service discipline. Thus the Armed Forces Acts of 1966, 
1971, 1976, 1981, 1986 and 1991 have revised the disciplinary codes of the forces 
and related legislation. One feature of the procedure has been that each Armed 
Forces Bill has after second reading been referred to a select committee of the 
Commons, which has examined the Bill thoroughly, a process which is now a 
procedural rarity.^ In 1971, the Naval Discipline Act 1957 was brought within 
the same system. There has been a tendency to make similar provision for the 
main matters of discipline in each of the armed forces. 

Legislative authority for maintaining the armed forces does not confer power 
on the executive to conscript citizens into the forces. Recruitment for the navy 
by impressment under the prerogative is now only a matter of history. In both 
world wars conscription was authorised by Parliament. After the Second World 
War, conscription was continued under the National Service Act 1948 until its 
operation was brought to an end in 1960,^ Like earlier legislation, the 1948 Act 
made provision for conscientious objectors to military service. 

As well as the full-time regular forces of the Crown, the reserve forces are 
maintained under statutory authority. The legislation makes provision for the 
recall of the reserve forces, in some circumstances by notice from the Secretary 
of State for Defence, but in the case of imminent national danger or great 

2 HC 244 and 331 (1951-52), 289 (1952-53) and 223 (1953-54). 

For an argument that these arrangements do not overcome the Bill of Rights prohibition on a 
standing army, see (1981) 4 State Research 149; dThe Times, 17 June 1981. 
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^ For details, see 8th ed of this work, pp 394-6. 
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emergency by an order of the Sovereign, signified by the Secretary of State and 
notified to Parliament; if Parliament is not sitting at the time, it must meet 
within five days.® It is an offence for a member of the reserve forces to fail to 
respond to a call out, unless he or she has leave or reasonable excuse. The power 
to recall was used (selectively) during the Gulf War when those with ‘medical 
qualifications were called out to supplement volunteers with relevant military 
and medical experience’.^ Under the Reserve Forces (Safeguarding of Employ- 
ment) Act 1985, an employer must reinstate a reservist at the end of his or her 
period of service. 


Central organisation for defence 

Like other branches of central government, the armed forces are placed under 
the control of ministers of the Grown, who are in turn responsible to Parliament. 
Formerly each of the main services had its own ministerial head. Today the 
responsibility for a unified defence policy rests upon the Secretary of State for 
Defence, whose office has undergone several changes since the post of Minister 
of Defence was created and occupied by Winston Churchill in the Second 
World War. In 1964, the Ministry of Defence became a unified ministry for the 
three services and absorbed the Admiralty, the War Office and the Air Minis- 
try.® The present ministerial structure dates from May 1981, when the junior 
minister for the navy was dismissed after publicly criticising proposed re- 
ductions in Britain’s naval strength. The Prime Minister promptly abolished 
the separate junior ministerial posts for the three services. The Ministry was in 
1992 headed by the Secretary of State for Defence, with {a) a minister of state 
and a parliamentary under-secretary responsible for all the armed forces, and 
{b) a minister of state and a parliamentary under-secretary responsible for 
defence procurement and equipment. 

All statutory powers for the defence of the realm which formerly were vested 
in the separate service ministers were in 1964 vested in the Secretary of State.^ 
The creation of a unified Ministry of Defence was necessary because it had been 
found inadequate for a Minister of Defence to seek to control defence policy by 
coordinating the policies of three departments responsible to separate ministers. 
A unified ministry was also essential if the defence budget was to strike a proper 
balance between the commitments, resources and roles of the three services. 
Within the Ministry of Defence, there is a Defence Council, whose members 
include the defence ministers, the Chief of the Defence Staff, the three service 
chiefs of staff and the Vice Chief of the Defence Staff. Beneath the Defence 
Council there are separate boards for the navy, the army and the air force, to 
whom is delegated management of the three services, including formal powers 
in relation to the regulation and discipline of each service.^® The chiefs of staff 


® Reserve Forces Act 1980, s 10. 

^ PRowe [1991] PL 170, 173. 
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^ Defence (Transfer of Functions) Act 1964. 

The boards also deal with grievances of service personnel. See Army Act 1955, s 181. This 
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Defence Council, ex parte Anderson [1992] QB 69. 
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are the professional heads of the armed forces; through the Chiefs of Staff 
Committee, they give professional advice to the government on strategy and 
military operations and on the military implications of defence policy. 

In 1971 there was established within the Ministry of Defence a Procurement 
Executive, with the duty of procuring supplies of defence equipment needed by 
the three services; it also helps UK companies to market and sell defence 
products overseas. The executive was established in the interests of accountable 
management; it was intended to work closely with other sections of the Ministry 
of Defence, and not to become an autonomous agency. In 1984, further 
integration occurred when a unified central Defence Staff was created. There 
was also established an Office of Management and Budget.^^ In 1991 the 
Defence Research Agency was set up incorporating the Royal Aerospace Estab- 
lishment, the Admiralty Research Establishment, the Royal Armament 
Research and Development Establishment, and the Royal Signals and Radar 
Establishment. 

Major questions of defence policy cannot be decided in purely military terms 
without reference to the government’s financial and economic policies, that 
affect the size, disposition and equipment of the armed forces. The collective 
responsibility of the government for defence is exercised primarily through the 
Cabinet’s Committee on Overseas and Defence Policy under the chairmanship 
of the Prime Minister. In 1992 the members of the committee were the Foreign 
Secretary, the Chancellor of the Exchequer, the Secretary of State for Defence, 
the President of the Board of Trade and the Attorney-General. In attendance on 
this committee are the Chief of the Defence Staff and the chiefs of staff of each of 
the three services if the business so requires. 


Parliamentary control of the armed forces 

As we shall see in Chapter 21, the chain of command within the police stops 
with the chief constable and neither local police authorities nor central govern- 
ment may give him instructions on the operational use of the police. This is not 
the case with the armed forces. In the case of the army, for example, the line of 
command runs upwards from the private soldier, through his commanding 
officer and higher levels of command to the Chief of the Defence Staff and the 
Secretary of State for Defence. During active operations many immediate 
decisions have to be taken by soldiers in the field. But the tasks which are 
undertaken by the armed forces, the objectives which they are set, and the 
manner in which they carry out these tasks are matters for which the govern- 
ment is accountable to Parliament - whether it be the activities of the troops in 
Northern Ireland, the use of the army to empty dustbins during a prolonged 
strike by local authority workers (as in Glasgow in 1975), the making of a 
controversial public speech by a high-ranking army officer, or the sinking of the 
Argentinian ship General Belgrano during the Falklands conflict in 1982, or the 
conduct of the armed forces during the Gulf War or while performing peace- 
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keeping duties in what was once Yugoslavia. The full range of parliamentary 
procedures which are available in respect of other branches of central govern- 
ment may be used in respect of defence and the armed forces. Thus the Public 
Accounts Committee has often investigated cases of excessive spending by the 
services. 

Since 1979 the Defence Committee of the House of Commons has regularly 
examined the Ministry of Defence’s annual statement on the defence estimates. 
It has also conducted major inquiries into strategic nuclear weapons policy, the 
handling of press and public information during the Falklands conflict, and the 
future defence of the Falkland Islands.*^ The committee played an important 
part in the Westland affair and in the process did much to raise the profile and 
highlight the value of select committees generally. More recently the com- 
mittee has examined ethnic monitoring and the armed forces,^® and business 
appointments by service personnel and Ministry of Defence officials.*^ In 1988- 
89 the committee expressed concern about the lack of availability of merchant 
shipping for defence purposes. Defence policies and expenditure are often 
matters of keen political debate in the House. As mentioned earlier, military law 
has received close scrutiny from select committees appointed to consider the 
Armed Forces Bills. Members of the forces are entitled under service regu- 
lations to communicate with MPs on all matters, including service matters, so 
long as they do not disclose secret information, but it is the policy of the 
Ministry of Defence that wherever possible servicemen should pursue the 
normal channels of complaint open to them through superior officers.^® While 
allegations of maladministration on the part of the Ministry of Defence may be 
referred by MPs for investigation by the Parliamentary Commissioner for Ad- 
ministration, it is outside his jurisdiction to investigate action relating to 
appointments, pay, discipline, pensions, or other personnel matters affecting 
service in the armed forces; nor may he investigate complaints relating to the 
conduct of judicial proceedings under military law.^® A proposal for a military 
ombudsman has not received very much support.^ 

The nature of military law^ 

Military law is the internal law of the armed forces, administered by officers 
with appropriate authority, by courts-martial and on appeal by the Courts- 
Martial Appeal Court. It is made by Parliament and, under the authority of 
Parliament, by the defence authorities by means of Queen’s Regulations. There 
is also power to make rules of procedure for the administration of military law. 
Military law must be distinguished from ‘martial law’, a term used to describe 
the situation which arises when the normal processes of law and justice have 
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broken down and the military exercise de facto authority over the public at 
large. ^ Strictly speaking, military law applies to the army alone. Air force law 
was founded upon the army’s scheme of discipline and closely resembles it. 
Discipline within the navy derived from separate statutes but is today being 
brought closer to army and air force law. 

Military law is the basis of discipline in the armed forces, for a disciplined 
force could not be run with reliance on the ordinary law applicable to civilians. 
For example, an employee’s misconduct in private employment may lead to his 
being dismissed. Misconduct by a soldier may eventually lead to his discharge, 
but a citizen who has agreed to enter the armed forces necessarily gives up the 
freedom to walk out on the job which a private employee has. In the case of a 
conscript, his freedom of decision has been taken from him by the legislator. 

The Army Act 1955, and its counterparts for the air force and the navy, 
create a large number of offences, including mutiny, insubordination, dis- 
obedience to orders, desertion, absence without leave, malingering, and, by s 69 
(as amended by the Armed Forces Act 1986), a residual offence of any act or 
omission to ‘the prejudice of good order and military discipline’. It is also an 
offence against the Army Act, s 70, for any person subject to military law to 
commit, whether in the United Kingdom or elsewhere, a civil offence ie an 
offence punishable by English criminal law or which, if committed in England, 
would be so punishable. Because of the loss of freedom involved in military 
service, it is important that, in the absence of conscription, enlistments into the 
forces are voluntary. The formal process of enlistment is laid down by the Army 
Act. The terms of engagement upon which members of the forces are enlisted 
are governed by regulations made by the Defence Council; it is provided that 
the statutory rights of existing members of the forces are not to be varied or 
revoked by a change of regulations except with their consent.^ 


Courts-martial 

The Army Act regulates the constitution and proceedings of the military courts. 
A commanding officer has power to dispose of many charges summarily (he 
may order detention for an offence for up to 60 days) or in more serious cases to 
investigate the charge with a view to determining whether or not to send the 
accused for trial by court-martial. Courts-martial are convened by a senior 
military officer to try a particular charge. The court is always constituted of 
serving officers. Trial by court-martial is generally held in public and in many 
respects (for example, with regard to the rules of evidence and the presumption 
of innocence) it resembles a trial in an ordinary criminal court. There is how- 
ever no jury and the president of the court is not a professional judge. To 
minimise the chances of an unjust result, a finding of guilt and the sentence of 
the court are both subject to confirmation by higher military authority. A 
person sentenced by a court-martial may also petition higher authority for a 
review of the sentence. The sentencing powers of courts-martial were refined by 
the Armed Forces Acts 1986 and 1991, reflecting developments in sentencing 
law in the civil jurisdiction. 
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The proper administration of military law by courts-martial is supervised by 
the Judge Advocate General, who must be a person who has a ten-year general 
qualification within the meaning of the Courts and Legal Services Act 1990, 
s 7 1 , appointed by the Crown on the recommendation of the Lord Chancellor. 
He may be removed from office only for inability or misbehaviour.^ Amongst his 
duties, which do not include the task of prosecuting, is to provide a legally 
qualified judge advocate to attend the more important courts-martial. The 
Judge advocate’s function at a court-martial is to give expert and independent 
advice to the court on the law and to summarise the evidence; although he must 
act judicially, he is not a member of the court and does not retire with the court 
when it is considering its findings. Where a person has been convicted by a 
court-martial and the conviction has been reversed because new evidence 
reveals beyond reasonable doubt that there has been a miscarriage of justice, 
the Secretary of State must now compensate the victim of the miscarriage.® 


Courts-Martial Appeal Court 

An important link between military courts and the ordinary judicial system is 
provided by the Courts-Martial Appeal Court, which is now governed by the 
Courts-Martial (Appeals) Act 1968. The judges of the court are the Lord Chief 
Justice, the judges of the Court of Appeal, and such of the judges of the Queen’s 
Bench Division of the High Court and corresponding judges for Scotland and 
Northern Ireland as may be nominated, together with such other persons of 
legal experience as the Lord Chancellor may appoint. A person convicted by a 
court-martial may appeal to the court against his conviction, but leave to 
appeal must be obtained from the court itself. Only one application for leave to 
appeal may be made.^ Before he can apply for leave to appeal, a convicted 
person must first await confirmation of the sentence and, unless he is under 
sentence of death, must petition the Defence Council for the quashing of his 
conviction. In deciding whether to grant leave to appeal, the court must have 
regard to any opinion of the Judge Advocate General on whether the case is a fit 
one for appeal. In deciding an appeal, the court must consider whether a 
conviction is in all the circumstances unsafe or unsatisfactory or involves a 
mistake of law or whether a material irregularity occurred during the court- 
martial. A further appeal to the House of Lords lies by leave of the court or of 
the House on a point of law of general public importance.® 


Judicial control of military jurisdiction 

Courts-martial are limited to the powers conferred on them by statute. The 
prerogative orders of certiorari or prohibition lie, at the discretion of the 
Queen’s Bench Divisional Court, to control the limits of jurisdiction of a court- 


^ Courts-Martial (Appeals) Act 1951, ss 29-32 (as amended by the Courts and Legal Services 
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martial, iust as they lie to control all inferior courts or tribunals on jurisdictional 
matters. Where as a result of a decision by a court-martial a person is detained 
in prison, he may recover his freedom by habeas corpus if he can show that the 
decision was outside the jurisdiction of the court-martial, for example, because 
he was not a person subject to military iaw.^° These remedies were especially 
important before the creation of the Courts-Martial Appeal Court. In fact the 
Divisional Court had come to take a narrow view of the extent to which it could 
intervene in imposing proper standards of justice upon courts-martial and was 
inclined to intervene only when there was a clear excess of jurisdiction and not 
when serious procedural errors had occurred.^ ^ 

This disinclination to intervene may have stemmed from a wider reluctance 
on the part of the courts to become involved in disciplinary grievances for which 
military channels of redress exist. This reluctance was seen at work in cases in 
which former soldiers sought to recover damages from the military authorities 
or from individual officers who had been concerned with disciplinary proceed- 
ings against them. In one such case, Heddon v Evans a distinction was drawn 
between liability {a) for an act done in excess of or without jurisdiction by the 
military tribunal, which amounts to an assault, false imprisonment or other 
common law wrong and {b) for an act which, though within jurisdiction and in 
the course of military discipline, is alleged to have been done maliciously and 
without reasonable or probable cause. Only in the former case would the 
military officers be held liable. The problem resembles that which arises in 
relation to the individual liability of magistrates and the members of other 
inferior tribunals. In the present context, it seems that it is still open to the 
House of Lords to decide whether an action will lie for the malicious abuse of 
military authority without reasonable and probable cause. Probably the 
major obstacle which faces a former soldier in seeking to recover damages in 
respect of his dismissal from the service of the Crown is that at common law a 
soldier serves at the pleasure of the Crown. 


Who is subject to military law? 

It is not only serving members of the armed forces and reservists undergoing 
training who are subject to military law. Various classes of civilians are also 
subject to military law. As well as civilian employees of the Ministry of Defence 
who accompany the armed forces when they are on active service, the Army Act 
1955 makes subject to military law, albeit with modifications, civilians who are 
employed outside the United Kingdom within the limits of the command of any 
officer commanding a body of the regular forces. Also subject to military law are 
the families of members of the armed forces who are residing with them outside 
the United Kingdom, and even relatives merely staying with a service family on 
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holiday. The main effect of this is to make the families of British servicemen in 
Germany and elsewhere subject to be tried under military law for ‘civil 
offences’, defined by s 70 of the 1955 Act as acts or omissions punishable under 
English law or which if committed in England, would be so punishable. In Cox v 
Army Council , it was held that a ‘civil offence’ for this purpose included the 
offence of careless driving on a public road in Germany. In view of difficulties 
encountered in entrusting such extensive jurisdiction over civilians to courts- 
martial, the Armed Forces Act 1976 authorised the Secretary of State for 
Defence with the approval of the Lord Chancellor to specify areas abroad to be 
served by a Standing Civilian Court. The court deals with the less serious 
offences committed by civilians in the area concerned. It consists of a legally 
qualified magistrate, appointed by the Lord Chancellor to the staff of the Judge 
Advocate General; for dealing with juvenile offenders, he sits with two other 
persons. As in the case of courts-martial, the sentencing powers of the Standing 
Civilian Court were extended by the Armed Forces Acts 1986 and 1991. 


Dual jurisdiction 

A person subject to military law continues to be subject to the ordinary criminal 
law and to the jurisdiction of the criminal courts in the United Kingdom. In the 
context of military law, by a somewhat confusing usage which will be followed 
here, the ordinary criminal courts are referred to as ‘civil courts’ to distinguish 
them from military courts. Except so far as Parliament provides otherwise, the 
soldier’s obligations under the Army Act and Queen’s Regulations are in ad- 
dition to his duties as a citizen. 

As we have already seen, s 70 of the Army Act provides that a civil offence 
committed by a person subject to military law may be dealt with as an offence 
against military law; but certain serious crimes (including treason, murder, 
manslaughter and rape) must, if committed in the United Kingdom, be tried by 
the competent civil court. In practice, most criminal offences committed by 
members of the armed forces in the United Kingdom are dealt with in peace- 
time by the civil courts. The decision rests with the civil prosecutor: offences 
affecting the person or property of a civilian will usually be prosecuted in the 
civil courts. But even alleged breaches of the Official Secrets Acts may be 
dealt with in civil rather than military courts, as with the prosecution of eight 
signals personnel based in Cyprus who were prosecuted unsuccessfully in 1986 
under the 1911 Act for allegedly passing intelligence information to enemy 
agents in return for sexual favours. 

Where a person subject to military law has been tried for an offence by court- 
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martial or has been dealt with summarily by his commanding officer, a civil 
court may not try him subsequently for an offence which is substantially the 
same as that offence.^^ Apart from this there is no restriction on a civil court 
trying a member of the armed forces for an offence under criminal law. A person 
tried by a civil court in the United Kingdom or elsewhere is not liable to be tried 
again under military law in respect of the same offence. ^ In general, a person 
who is no longer subject to military law is liable to be tried under military law 
for offences committed while he was so subject, but only within prescribed time 
limits after he ceased to be subject to military law (three months in the case of 
summary proceedings and six months in the case of trial by court-martial).^ 


Conflict of duty 

Does the dual jurisdiction of the military and civil courts lead to a possible 
conflict of duty for the soldier? In theory there is no conflict since military law is 
part of the law of the land and a soldier is only required to obey orders which 
are lawful.^ If an order involves a breach of the general law, a soldier is not only 
under no obligation to obey it but is under an obligation not to obey it. But in 
practice, particularly when troops are operating in a peace-keeping role within 
the United Kingdom at a time when the civil courts are functioning, as now in 
Northern Ireland, the soldier may be placed in an awkward position. He is not 
trained, nor may he have time, to assess the legality of an order. But if, for 
example, unlawful injuries are inflicted on a citizen as the result of compliance, 
the soldier may be liable to an action for damages or to a criminal prosecution. 
In principle, the defence of obedience to the order of a superior is not accepted 
by the civil courts if the order is unlawful. But if a soldier disobeys an order 
claiming that it is unlawful, a court-martial may hold that it was lawful. The 
practical difficulty for the soldier is only partially eased by the possibility of an 
appeal to the Courts-Martial Appeal Court, whose judges are in a position to 
ensure that military law and the ordinary law do not conflict; indeed, their duty 
is to use their powers ‘so far as they think it necessary or expedient in the 
interests of justice’."^ But it may be better to leave the soldier in a position of 
some difficulty, and for the circumstances to be relied on in mitigation of a 
criminal offence, than to place him and thus the army outside the ordinary law. 

There is little direct authority on the matter. In Keighley v Bell, Willes J 
expressed the opinion that if a prosecution results from obedience to an order, 
the soldier who obeys it is not criminally liable unless the order was necessarily 
or manifestly illegal.^ This opinion was followed during the Boer War by a 
special court in South Africa which acquitted of murder a soldier who had shot 
a civilian in obedience to an unlawful order given to him by his officer,® a 
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decision which today seems an alarming one in view of the facts. It would seem 
that for the defence to succeed the mistaken belief in the legality of the order 
must be reasonable, and this would be a matter for the jury to decide. In a 
Scottish case, Her Majesty's Advocate v Hawton and Parker^ when a naval officer and 
a marine were charged with killing a fisherman on a trawler which was being 
intercepted by a naval vessel, Lord Justice General McNeill said: ‘it was the 
duty of the subordinate to obey his superior officer, unless the order given by his 
superior was so flagrantly and violently wrong that no citizen could be expected 
to obey it’.^ This test is materially different from that proposed by Willes J but 
there was in the Scottish case no order to kill. In the circumstances in which 
British troops have been used in Northern Ireland, the question of criminal 
liability for the death or injury of a civilian will normally depend not on the 
legality of army orders but on whether a soldier’s use of firearms is reasonably 
justifiable in the immediate circumstances.^ When in 1971 unlawful interro- 
gation methods were used against certain internees in Northern Ireland,® civil 
liability to compensate for the injuries was accepted by the miliary authorities 
but the interrogators were not prosecuted; the question of legality seems not to 
have been considered at the time by those responsible. 

The issue is not solely of importance within national law. In respect of the 
violation of the rules of international law relating to the conduct of war, the 
defence of superior orders had for many years been recognised by the Manual of 
Military Law, which contains the official view on the laws and usages of war. In 

1944 the Manual was amended and it is now stated to be no defence for a person 
accused of a war crime to plead obedience to the orders of a government or of a 
superior, whether military or civil, or obedience to a national law. The plea of 
superior orders may however be put in mitigation of punishment. The amend- 
ment made in 1944 conforms with the Articles of the Nuremburg Charter of 

1945 under which the International Military Court tried enemy leaders accused 
of major war crimes.^® 

Visiting Forces Act 1952 

Just as it is necessary for British military jurisdiction to be exercised when 
British forces are stationed abroad, so it is necessary that foreign troops sta- 
tioned in the United Kingdom should be able to enforce their own military law. 
This would be unlawful without the authority of Parliament. The Visiting 
Forces Act 1952 gave effect to an agreement reached between parties to the 
North Atlantic Treaty on the legal status of the armed forces of one state when 
stationed in the territory of another. It also applies to forces from member 
states of the Commonwealth which are stationed in the United Kingdom, and it 
may be extended to forces from other countries by Order in Council. 

Under Part I of the Act, the service courts and service authorities of visiting 


’ (1861) 4 Irvine 58, 69. 

® The case of Marine Bek, The Times, 31 March 1971;A-G for Northern Ireland's Reference (No 1 of 
1975) [1977] AC 105; Farrell v Secretary of State for Defence [1980] 1 All ER 166; /? z; Thain (1985) 
(11) NILR (Bulletin) 31. And see ch 25. 

^ Ch6. 

Arts 7 and 8 (Cmd 6668, 1945). 

“ Cmd 8279, 1951. 



356 Part II: The institutions of government 


forces may exercise in the United Kingdom all the jurisdiction given to them by 
their own national law over all persons (including civilians accompanying the 
visiting forces) who may be subject to their jurisdiction; the death penalty may 
not, however, be carried out in the United Kingdom unless under United 
Kingdom law the death sentence could have been passed (s2). The Act 
excludes the jurisdiction of criminal courts in the United Kingdom over 
members of visiting forces only if the alleged offence {a) arises out of and in the 
course of military duty; or {b) is one against the person or a member of the same 
or another visiting force, for example, murder or assault; or [c) is committed 
against property of the visiting force or of a member thereof (s 3). The service 
authorities of the visiting force may however waive jurisdiction over such an 
offence. A member of a visiting force who has been tried by his own service 
court cannot be put on trial in a United Kingdom court for the same offence 
(s4). Police powers of arrest, search etc in respect of offences against United 
Kingdom law may still be exercised notwithstanding the jurisdiction of the 
visiting service authorities, but the police may deliver an arrested member of a 
visiting force into the custody of that force (s5). The 1952 Act also makes 
provision for the settlement by the Secretary of State for Defence of certain civil 
claims in respect of acts or omissions of members of visiting forces (s 9) . 

In Part II of the 1952 Act, s 13 confers important powers on the police and on 
United Kingdom courts to arrest and hand over into the custody of the appro- 
priate visiting force persons who are deserters or absentees without leave from 
the forces of any country to which the Act applies. In Rv Thames Justices ^ ex parte 
Brindle, the Court of Appeal held that this power could be exercised in respect 
of any person who had deserted from any of the forces of a country to which the 
Act applied, and was not restricted to persons who had deserted from visiting 
forces while they were serving in the United Kingdom; thus a United States 
citizen who deserted from a unit of the US army in Germany and came to 
England could be handed over to the US authorities in England, who might 
then return him in custody to the USA. Difficulties of a different kind arose in 
relation to the community charge; although visiting forces were exempt, British 
wives of US service personnel were not.^^ 
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Chapter 17 

Public finance, taxation and the economy 


Government policies for taxation and public expenditure have long been liable 
to give rise to legal and constitutional disputes. In the 20th century, the re- 
sponsibilities of central government widened to include not just raising and 
spending the proceeds of taxation to meet the costs of government but also the 
tasks of overseeing the national economy, maintaining policies on employment 
and the social services, and securing a sound external balance of payments. In 
Chapter IOC, an account was given of the financial procedures of Parliament. 
The present chapter deals in outline with the main financial procedures of 
government. These matters are mostly the responsibility of the Treasury which, 
with the Cabinet Office, is at the centre of government. 


The Treasury^ 

Since 1714, the ancient office of Lord High Treasurer has been in commission; 
that is, its duties have been entrusted to a board of commissioners. Today the 
commissioners are the First Lord of the Treasury, an office held by the Prime 
Minister; the Chancellor of the Exchequer; and the Junior Lords of the 
Treasury, who are the assistant government whips in the House of Commons. 
The Treasury Board never meets, individual members of the board being 
responsible for the Treasury’s business. Treasury warrants are usually signed 
by two of the Junior Lords. 

The Chancellor of the Exchequer’s responsibilities cover the whole range of 
Treasury business, including the control of public expenditure and the direction 
of economic and financial policy. He is invariably a member of the Commons. 
The other Treasury ministers include the Chief Secretary to the Treasury, who 
has since 1961 dealt with all matters of public expenditure, including efficiency 
in the public sector, and is often a member of the Cabinet; the Financial 
Secretary to the Treasury, who by custom is charged with handling the govern- 
ment’s financial business in the Commons, including the passage of the Finance 
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and the Economic Secretary to the Treasury. The Parliamentary Sec- 
retary to the Treasury acts as the government’s chief whip in the Commons and 
has had no connection with Treasury business since political patronage in the 
civil service disappeared in the 19th century. The duties of Paymaster-General 
are purely formal: payments on account of the public service are made to the 
Paymaster-General by the Bank of England and the money is then paid out in 
his name to the departments and other persons authorised to receive it. In 
practice the Paymaster-General may serve as a minister without portfolio, or 
may be assigned ministerial duties in the Treasury or in another department. 


Functions of the Treasury 

The Treasury’s functions were formerly concerned primarily with financial 
matters, including the imposition and regulation of taxation, the control of 
expenditure and the management of the government’s funds and accounts. But 
in the 20th century, except for two periods when a separate department for 
economic affairs was established (for some months in 1947 and between 1964 
and 1969), the Treasury has also become an economic policy department. Its 
work in the late 1980s was organised into a number of main sectors dealing with 
industry, public services and general expenditure, public finance, overseas 
finance and civil service management and pay. We have already seen that with 
the abolition of the Civil Service Department in 1981 the Treasury again 
became responsible for the numbers and grading of posts in the civil service, 
and for the pay, allowances and superannuation of the civil service and the 
armed forces.^ The Treasury has a strong complement of the most senior civil 
servants who include the Permanent Secretary to the T reasury and two Second 
Permanent Secretaries with responsibility respectively for overseas finance and 
public expenditure. The Chief Economic Adviser, who is located in the 
Treasury, also has the rank of Second Permanent Secretary.'^ A variety of other 
agencies and boards enable the Treasury’s tasks to be performed. Thus the 
administration of taxation is vested in the Board of Inland Revenue and 
the Board of Customs and Excise. They come under the general direction of the 
Chancellor of the Exchequer, who is responsible to Parliament for their work; 
but this responsibility does not include responsibility for tax assessments made 
in respect of individual taxpayers.^ 


The Bank of England 

The Bank of England was first established in 1694, mainly to provide loans to 
meet the needs of the Crown; it eventually became the government’s bankers for 
all purposes. It was taken into public ownership under the Bank of England Act 
1946, although the Treasury had for many years been able to control its poli- 
cies, Under the 1946 Act, the Bank of England remains a separate institution 
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from the Treasury and it is not a government department. But the Governor 
and directors of the Bank are appointed by the Crown, and the Treasury may 
issue formal directions to the Bank.® In practice, the Bank implements monet- 
ary policy and undertakes many tasks in the financial field which are entrusted 
by formal or informal delegation to the Bank by the Treasury. The close 
relations between Treasury and Bank are indicated by the fact that the Trea- 
sury’s statutory power to issue formal directions to the Bank has never been 
exercised,^ but the Bank may still give independent advice to the Treasury.® 
Between 1969 and 1979, the Bank was in some of its activities subject to 
investigation by the select committee on nationalised industries of the House of 
Commons.^ Since 1979, the Bank has come within the sphere of the Treasury 
and Civil Service Committee of the Commons, as one of the ‘associated public 
bodies’ related to the Treasury.^® 

The revenue and expenditure cycle 

The annual cycle of revenue and expenditure that was established in the 19th 
century depended on a highly centralised system of financial procedure built up 
by a combination of statutory and parliamentary rules, Cabinet conventions 
and administrative practices. In Chapter IOC we saw that without the formal 
authority of Parliament the Crown could neither raise money by taxation nor 
incur expenditure. While permanent authority was given by statute for some 
forms of expenditure and revenue, authority for much expenditure and taxation 
was given by Parliament strictly on an annual basis. This led to the system by 
which each year the Treasury coordinated the various expenditure needs of the 
departments. While the annual cycle ensured that Parliament should regularly 
approve the government’s financial proposals, the government in fact retained a 
firm control over the House; thus by a standing order of the House dating from 
1713, the House could not consider new charges on the public revenue or new 
taxes except on the recommendation of the Crown signified by a minister. 
This emphasised that the government bore the primary responsibility for all 
taxation and expenditure. 

Consolidated Fund and other funds 

This centralised system required that all the revenue collected for the national 
exchequer be paid into a single fund and that all payments for public purposes 
should come from the same fund. With certain exceptions, all revenue derived 
from taxation is paid into the Consolidated Fund.^“ In the case of receipts which 
arise in the course of a department’s business (for example, sales or fees for 
services provided) these may be appropriated in aid of the department’s esti- 
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mate of the money which it will need, thereby reducing the provision which 
would otherwise have to be made by Parliament; but any surplus over the 
estimated figure must be paid into the Consolidated Fund,^^ Formerly all 
money lent by the government came from the Consolidated Fund but in 1968 a 
separate account with the Bank of England was established, named the 
National Loans Fund, through which all borrowing by central government and 
most domestic lending transactions now pass. The operations of the two funds 
are very closely linked; thus sums needed to meet charges on the National 
Loans Fund must be paid into it from the Consolidated Fund and a process of 
daily balancing takes place between the funds. 

The annual cycle of financial provision by Parliament proved unsuitable as a 
means of financing activities of government which were in the nature of trading 
or business undertakings. In 1973 it was provided that certain government 
services (for example, the Royal Mint, the Royal Ordnance Factories, Her 
Majesty’s Stationery Office and other similar services) could be financed by 
means of a trading fund established with public money, instead of by means of 
annual votes and appropriations from Parliament. The enabling powers in the 
Act were extended in the Government Trading Act 1990 as part of civil service 
management changes. If it appears to a minister that any operations of a 
department are suitable to be financed by a trading fund, and that such a fund 
would be in the interests of improved efficiency and effectiveness of the manage- 
ment of these operations, he may by order, with Treasury concurrence, estab- 
lish such a fund.^® The order may designate a person other than the minister to 
control and manage the fund, and it should also designate either the National 
Loans Fund or the minister as the source of loans to the trading fund, which in 
the first instance must come from money provided by Parliament. 

These initiatives are designed to encourage the civil service to take a more 
business-like approach to the efficiency and quality of the delivery of govern- 
ment services by introducing greater financial discipline akin to that under 
which private sector organisations operate. They have been introduced at the 
same time as other measures, such as the Financial Management Initiative 
(FMI) (described below) which are also designed to promote greater efficiency 
in government. Most trading funds are likely to be established in agencies 
created under the ‘Next Steps’ programme which is considered more fully in 
Chapter 13 C, though agencies which are not trading funds can now be required 
by the Treasury to produce commercial style accounts to be audited by the 
Comptroller and Auditor General and laid before Parliament.^® Where a fund is 
established the staff remain members of the civil service. 

Consolidated Fund and supply services 

The expenditure of central departments may be classified under two heads, 
namely Consolidated Fund services and supply services. The Consolidated 
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Fund services are payments under statutes which provide continuing authority 
for the payments in question: the customary statutory phrase is that such 
payments ‘shall be charged on and paid out of the Consolidated Fund’. As this 
authority continues from year to year, it is not necessary for the payments to be 
voted each year by the Commons. The principal expenditure under this head- 
ing is the provision which is made via the National Loans Fund for paying the 
interest on the national debt. 

There are also charged on the Consolidated Fund other payments which for 
constitutional reasons are considered inappropriate for annual authorisation by 
Parliament. These include the Civil List,^^ and the salaries of the Speaker, the 
judiciary, the Comptroller and Auditor General and the Parliamentary Com- 
missioner for Administration. This means that there is no regular annual oppor- 
tunity of discussing in Parliament the work of these officers. This practice tends 
purposely to preserve their independence, but the justification for it loses some 
of its force during rapid inflation when the Civil List and public salaries may 
need to be increased or supplemented annually. A different example of a charge 
on the Consolidated Fund was created by the European Communities Act 1972: 
s2(3) gives continuing authority for payment from the Consolidated Fund or 
National Loans Fund of any amounts required to meet Community obligations, 
whether these payments are to be made to Community organs, to other member 
states or to the European Investment Bank. While it was argued by the govern- 
ment in 1972 that such continuing authority was an essential feature of British 
membership of EEC,^^ it is politically convenient for the government to have 
continuing authority to pay over the sums concerned, without seeking fresh 
approval from Parliament each year. 

By contrast, supply services involve charges for purposes stated by the stat- 
utes which authorise them to be payable ‘out of money to be provided by 
Parliament.’ This phrase means that an estimate must be presented to Parlia- 
ment in each year that the expenditure is to be incurred and payment 
appropriated to it by an Appropriation Act. The great bulk of departmental 
expenditure is voted annually on this basis, through the procedure of supply 
already described.^ 

Comptroller and Auditor General^ 

An essential aspect of parliamentary control of expenditure is that the House of 
Commons should be able to ensure that public money is used for the purposes 
for which it has been voted. The Comptroller and Auditor General is head of 
the National Audit Office, known before 1984 as the Exchequer and Audit 
Department. Like senior judges, he holds office during good behaviour, subject 
to a power of removal by the Crown on an address from both Houses of 
Parliament. His duties are twofold. First, as Comptroller, he ensures that all 


Ch 12 A. 

HC Deb, 22 February 1972, col 1137 and 8 June 1972, col 813. R v HM Treasury, ex parte 
Smedley [1985] QB657. 

‘ Ch IOC. 

Exchequer and Audit Departments Acts 1866-1957; National Audit Act 1983; Norman ton, 
The Accountability and Audit of Governments', Henley (and others), Public Sector Accounting and 
Financial Control, chs 2,1. 




362 Part II: The institutions of government 

revenue is duly paid into the Consolidated Fund and the National Loans Fund, 
and his authority to the Bank of England is required before the Treasury may 
withdraw money from the Funds; in this capacity, he must see that the total 
limits of expenditure authorised by Parliament are not exceeded. Secondly, as 
Auditor General, he is responsible for examining the accounts of departments 
annually. The purpose was originally to ensure that money had been spent only 
for the purpose intended by Parliament and, when required, with the authority 
of the Treasury.^ In practice, from the 19th century the audit also sought to 
discover instances of waste and extravagance. Express authority for ‘value for 
money’ and ‘efficiency’ auditing was given by the National Audit Act 1983.^ 
The Comptroller and Auditor General may under that Act carry out examin- 
ations into the economy, efficiency and effectiveness with which a department 
has used its resources in discharging its functions; but he may not question the 
merits of the policy objectives set for a department. His powers extend not only 
to central departments but also the National Health Service and to other bodies 
or institutions (such as the universities) which are wholly or mainly supported 
from public funds and to whose records and accounts he has access for inspec- 
tion purposes.^ The Comptroller and Auditor General does not examine records 
relating to expenditure by the Security Service, but receives personal certificates 
from the responsible minister to the effect that the payments were properly 
made from the Secret Vote in the public interest.^ If, however, there are expen- 
ditures on the intelligence and security services from other Votes, these will be 
subject to full audit by the Comptroller and Auditor General.’ The Public 
Accounts Commission examines the annual accounts of the National Audit 
Office.^ 

The Comptroller and Auditor General reports on his investigations to the 
Public Accounts Committee of the Commons. This committee has 15 members 
and its chairman by tradition is always a senior opposition MP.^ For each 
department the Treasury appoints an accounting officer, who is usually the 
Permanent Secretary of the department. The practice of the committee is to 
follow up selected audit reports by calling the accounting officer before it to 
explain publicly the actions of the department. In exceptional circumstances, 
where an item of expenditure has been incurred by decision of a minister 
against the written advice of the Permanent Secretary, the minister himself may 
have to account to the committee for that item. The committee’s work depends 
essentially on the investigations made by the staff of the Comptroller and 
Auditor General. This may reveal misuse of funds that was unknown to the 
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department concerned, as in 1963 when serious overcharging by contractors in 
the Bloodhound missile contracts was discovered. 

In 1989-90, matters examined by the committee included financial problems at univer- 
sities, the sale of Rover Group pic to British Aerospace pic, financial management in the 
NHS, the sale of the government shareholding in British Steel pic, quality control in road 
and bridge construction, and the collection and enforcement of debts by the Inland 
Revenue. In a special report the committee also examined the leak of confidential 
information on the Rover sale to British Aerospace. 

The reports made to the Commons by the Public Accounts Committee are 
debated annually by the House. The government is expected to reply to criti- 
cisms and to act on them. The published rulings made by the committee and 
the related Treasury Minutes are an authoritative guide to the main rules of 
financial accountability.^^ 

Important changes in the status of the Comptroller and Auditor General 
were made by the National Audit Act 1983. Appointments to the office are no 
longer made by the Crown on the advice of the Prime Minister, but by the 
Crown upon a resolution of the House of Commons, moved by the Prime 
Minister with the approval of the chairman of the Public Accounts Committee 
(s 1 (1)), The Comptroller and Auditor General is declared to be an officer of the 
House of Commons (s 1(2)), a statutory change which confirmed the assump- 
tion made since 1866 that he exercises his powers on behalf of the House. While 
he has complete discretion in exercising his functions, he must take into account 
proposals regarding his investigations that may be made by the Public 
Accounts Committee (si (3)). The staff of the Comptroller are no longer civil 
servants: they are appointed by and are answerable to him.^^ The aim behind 
these reforms was to strengthen still further the authority and independence of 
the audit system, and to improve the ability of the Commons to ensure the 
proper use of public funds. But no system of public audit can guarantee that 
controversial political decisions involving heavy expenditure will not be made 
(for example, the costly development of the Concorde aircraft) and economies 
for their own sake are not always popular, either with politicians or civil 
servants. 

Control of public expenditure^^ 

The annual cycle of estimates and supply backed up by public accounting 
provided a structure within which Treasury control of expenditure was formerly 
exercised. In addition to the approval of a department’s estimates. Treasury 
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consent was needed for new services and for any new policies which involved an 
increase in expenditure.^® Another aspect of the system has been the rule laid 
down by successive Prime Ministers that, except in cases of extreme urgency, no 
memorandum involving any financial issue may be circulated to the Cabinet or 
a Cabinet committee unless it has been seen and discussed by the Treasury. 
The system of Treasury control depended ultimately on the Chancellor’s politi- 
cal authority within the Cabinet. Significantly, three Treasury ministers 
resigned in January 1958 when they had failed to persuade Mr Macmillan’s 
Cabinet to restrict expenditure.^^ 

One limitation of the system was that individual policy decisions could be 
taken on a piecemeal basis, commitments being accepted for political reasons 
without regard for the implications for total government spending. Another 
limitation was that decisions were made within a system related to cash pro- 
vision for one financial year at a time, whereas many modern programmes (for 
example, hospital building and defence procurement) may take many years to 
be planned and brought into operation. Moreover, the supply procedure 
applied only to a part of total public expenditure (namely the supply services) 
and not to the Consolidated Fund services, nor to such matters as the payment 
of social security benefits from the National Insurance Fund, nor to expenditure 
by local authorities and nationalised industries. 

In 1961, the Plowden report recommended that regular surveys should be 
made of public expenditure as a whole, over a period of years ahead and in 
relation to prospective resources; and that decisions involving substantial future 
expenditure should be taken in the light of those surveys.^® This influential 
report led to the creation of a new system of public expenditure control,^ ^ but 
changes in that system became necessary in the 1970s as economic growth 
declined and the control of expenditure broke down during the period of rapid 
inflation in 1973-75. Further changes were made in the 1980s to accommodate 
the new policy of government to reduce public expenditure in real terms. ^ 
Under the present arrangements (which have no statutory basis^) the govern- 
ment annually reviews its existing public expenditure plans for the next two 
financial years (years 1 and 2) and formulates plans for the following year (year 
3). This review is known as the Public Expenditure Survey and takes place 
within the context of the Medium Term Financial Strategy. Departmental 
ministers review their programmes and write to the Chief Secretary proposing 
new levels of spending for the three Survey years. The Cabinet agrees objectives 
for the survey and invites the Chief Secretary to hold bilateral discussions with 
ministers ‘with a view to agreeing changes in their programmes consistent with 
these objectives’.® Any difference between the Treasury and the departments 


*** See HC 251-1 (1957-58), p 3. 

For the relationship between Chancellor and Cabinet see Heclo and Wildavsky, The Pnvate 
Government of Public Mon^\ ch 4. 
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may be resolved by officials, failing which by bilateral discussions involving the 
Chief Secretary to the Treasury and the political head of the department con- 
cerned. If any disagreements cannot be resolved in this way, either the minister 
or the Chief Secretary may appeal to ‘a ministerial committee popularly known 
as the Star Chamber, after the original Star chamber, a court which in Tudor 
times was responsible for the torture and execution of the king’s enemies’.'^ The 
process is complete with the publication of the survey results in the Autumn 
statement which is issued in November. 

The most significant change made during the 1970s was probably the intro- 
duction of cash limits in 1976.^ Before then, public expenditure was essentially 
planned in ‘volume terms’; that is, it was based on the volume of approved 
programmes (for example, so many new miles of motorway). As wages and 
prices of material increased with inflation, the programmes were not themselves 
affected and the cash requirement was automatically increased. In 1976, cash 
limits were applied by the Labour government to counter this automatic 
increase in cash provision. The method was extended by the Conservative 
government after 1979 as a primary means of restraining public expenditure 
and of managing the economy. Thus, cash limits have been used to limit pay- 
increases within the public sector and to control the numbers of those so 
employed.® Cash limits are applied to as many spending programmes as poss- 
ible, including the revenue support grant paid to local authorities, but they do 
not apply to programmes which are ‘demand determined’, such as social secur- 
ity payments, which must be paid to every person who becomes entitled to them 
(though from 1988 cash limits were imposed on payments from the Social 
Fund).^ Since 1979, cash limits have been related directly to the supply esti- 
mates, and as such are approved by Parliament. The system of annual cash 
limits was extended to medium-term control by cash planning from 1981.® Also 
important has been the Financial Management Initiative (FMI) designed to 
promote accountable management and continuous improvement in perform- 
ance. This attempt to ‘reproduce the management ethos of the private sector’ 
helps to ensure that costs are controlled and cash limits respected.® Despite 
these and other changes in financial procedures, proposals have been made for 
remodelling the budgetary system and for closer parliamentary scrutiny of the 
government’s financial policies.^® 


Taxation 

While the control of public expenditure remains an urgent problem, lawyers’ 
skills are less relevant to it than they are to the process of taxation by which 


^ Pliatzky, op cit, pp 45-6. 
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funds are obtained from the citizen to pay for public expenditure. It is not 
necessary here to outline the principal forms of direct and indirect taxation. The 
Commissioners of Inland Revenue are charged v^^ith the administration and 
management of such taxes as income tax, corporation tax and capital gains 
tax, ^ ^ While the rates of these taxes are fixed from year to year by the Finance 
Act, permanent authority for tax collection is contained in such Acts as the 
Income and Corporation Taxes Act 1988 and the Taxation of Chargeable Gains 
Act 1992. 

These Acts provide for the appointment of the Commissioners of Inland 
Revenue, who are all civil servants: under their direction, a citizen’s liability to 
tax is assessed by inspectors of taxes and the assessed tax is collected by 
collectors of taxes. In performing their duties, the Commissioners of Inland 
Revenue are subject to the authority, direction and control of the Treasury. 
Where a taxpayer does not accept that he has been correctly assessed for income 
tax, he has a right of appeal to an independent tribunal which may be either the 
General Commissioners of Income Tax or the Special Commissioners of 
Income Tax. From these tribunals, appeals on points of law lie to the High 
Court in England or to the Court of Session in Scotland; further appeals may 
reach the House of Lords. 

The principal forms of indirect taxation, such as value added tax, customs 
and excise duties, and gaming and betting duties, are administered by the 
second revenue department, the Commissioners of Customs and Excise, 
whose position closely resembles that of the Inland Revenue Commissioners. As 
with income tax, customs and excise duties must be collected in accordance 
with the law and assessments are subject to an appeal to an administrative 
tribunal (for example, the value added tax tribunal) or to a court. The detailed 
rules of these forms of taxation are contained in continuing Acts of Parliament, 
but the rates of duty may be subject to variation from time to time by the 
Treasury or by a Secretary of State under statutory authority. Many duties 
administered by the Commissioners of Customs and Excise are directly affected 
by obligations which arise from British membership of the EEC. 

Taxation and the courts 

Whenever a department demands payment of a tax or other charge from the 
citizen, the citizen may challenge the legality of the demand in the courts but he 
may first be required to appeal to the relevant tribunal. When such a dispute 
reaches the court, the court may take into account the ancient principle in the 
Bill of Rights that the authority of Parliament must be shown to exist if any 
charge on the citizen is to be lawful. Thus a tax may not be imposed in 
reliance on a resolution of the House of Commons alone, in the absence of a 
statute giving legal effect to the resolution. Subordinate legislation which 

‘ ‘ See Johnston, The Inland Revenue, and annual reports of the Commissioners. 

Inland Revenue Regulation Act 1890, s2. CURCvNuttal [1990] 1 WRL 631. 

Customs and Excise Management Act 1979; Value Added Tax Act 1983. Crombie, Her 
Majesty's Customs and Excise. 

*** Eg Excise Duties (Surcharge or Rebates) Act 1979. 

Page 14 above. 
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infringes the Bill of Rights principle may be declared invalid by the courts. 
When in 1975 the television licence fee was increased, it was held unlawful for 
the Home Office to use a discretionary power to revoke licences so as to prevent 
viewers from receiving the benefit of an overlapping licence bought at the lower 
rate just before the increased fee became operative.^® The courts control the 
legality not only of the taxes which may be demanded but also of administrative 
steps leading to a tax assessment: thus in Dyson v Attorney-General^^ the court 
declared that certain information demanded by the Commissioners of Inland 
Revenue on threat of a £50 penalty could not lawfully be required. Money 
which has been paid to a public authority under tax regulations which are ultra 
vires is recoverable by the taxpayer as of right and with interest.^® 

Although the assessment of tax is governed by law, some areas of tax admin- 
istration tend to escape Judicial control. Thus the revenue authorities may 
exercise their discretion not to enforce payment against an individual taxpayer 
or a class of taxpayers; only in very exceptional circumstances could another 
taxpayer complain of such a decision to the courts.^ ^ Although they have been 
criticised for doing so, the revenue authorities may also issue extra-statutory 
concessions by which they announce that tax due will be waived in certain 
circumstances.^^ These concessions may come under the scrutiny of the 
Comptroller and Auditor General. An individuafs complaint about the refusal 
of a concession in his case may be investigated by the Parliamentary Commis- 
sioner for Administration on a complaint of maladministration causing injustice 
to the citizen.^ The Inland Revenue Commissioners are subject to judicial 
review. Although it would not normally be proper for the Commissioners to 
absolve a taxpayer from an undisclosed tax liability of which the Commis- 
sioners were unaware, in principle it may be possible successfully to challenge a 
decision by the Commissioners assessing liability to pay tax if it is unfair to the 
taxpayer because the later conduct of the Commissioners is similar to a breach 
of contract or a breach of a representation in view of earlier events.^ 

Management of the economy 

Power to control public expenditure and the imposition of taxes are only two of 
the means by which governments seek to manage the economy. In a vast area of 
governmental power, which public lawyers have begun to explore,^ other means 
include monetary policy and control of borrowing, control over consumer trans- 
actions, prices and incomes, and financial assistance to business and industry. 
The special powers which economic difficulties during the 1970s forced govern- 
ments to take to deal with inflation were usually limited in duration; they 
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enabled governments to intervene more extensively in private economic trans- 
actions than had previously been possible in peacetime. The legislative 
sequence included the Counter-Inflation Act 1973, the Remuneration, Charges 
and Grants Act 1975, the Price Commission Act 1977 and the Dividends Act 
1978. Most of the continuing provisions of this legislation were repealed by the 
Competition Act 1980, the Conservative government preferring to use different 
means of achieving its economic policies. 

This legislation had a number of novel aspects. Thus the Price Commission, 
a regulatory body set up under the 1972 Act, could under the 1973 Act issue 
orders or notices to employers and businesses. Breach of these could create 
criminal liability, yet the orders or notices themselves might define expressions 
used in the Act under which they were issued."^ The 1975 Act was notable for the 
manner in which the ‘social contract’ approved by the trade unions as a basis 
for voluntary wage restraint was given a measure of statutory effect and pro- 
vision made for a new policy document to take its place.^ One consequence of 
the need to continue an incomes policy after the 1975 ‘social contract’ expired 
came in the Chancellor of the Exchequer’s 1976 Budget: certain increases in 
personal tax allowances were made conditional upon the agreement of the trade 
unions being obtained to an incomes policy. This agreement was duly obtained 
and the allowances were included in the Finance Act 1976, but some considered 
that this development diminished the authority of both government and Parlia- 
ment.® 

Since 1979, Conservative governments have adopted a wholly different 
approach to economic management, emphasising the importance of a market 
economy and the need to remove any unnecessary barriers to the free function- 
ing of the market. Financial and economic policy has been directed mainly at 
the control of inflation, the restraining of public expenditure, and the lifting of 
bureaucratic controls on pay, prices, dividends, credit and foreign exchange. 
Industrial policy has been directed mainly at the encouragement of small firms, 
the break up of monopolies and the fostering of competition, and the releasing of 
business from public sector constraints. In the labour market, policy has been 
directed at encouraging flexibility, a goal reflected in the spate of legislation 
since 1980 designed to limit the power of trade unions and reduce the scope of 
employment protection legislation.^ One consequence of viewing trade unions 
as an obstacle to the free functioning of the market has been to deny them any 
role in economic policy making.® Whilst in the 1970s trade unions reached the 
zenith of their power in a quasi-corporatist state, by 1990 they had little if any 
political influence on a government which repudiated the very idea that they 
had a role to play in the formulation of economic policy. 
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Chapter 18 

The courts and the machinery of justice 


In Chapter 4 the broad relationship between the judiciary, the legislature and 
the executive was examined. This chapter will consider the major constitutional 
aspects of the courts and the machinery of justice. After the barest catalogue of 
the civil and criminal courts, the House of Lords, the Privy Council and certain 
specialised courts will be briefly discussed.^ It must be stressed that there are in 
the United Kingdom three distinct court systems: in England and Wales, in 
Scotland, and in Northern Ireland. The judiciaries in the three systems are 
separate from each other, except that judges and senior practitioners in each 
system are eligible for appointment to the House of Lords as Lords of Appeal in 
Ordinary. They are also eligible for appointment to the Court of Justice and to 
the Court of First Instance of the European Communities and to those special- 
ised courts and tribunals (such as the Restrictive Practices Court and the 
Employment Appeal Tribunal) which have jurisdiction throughout the United 
Kingdom. 


A. The courts and the judiciary 

The courts of civil and criminal jurisdiction 

In England and Wales, civil jurisdiction is exercised by the High Court, the 
judges of which sit in three divisions (Queen’s Bench, Chancery and Family) 
and, on appeal, by the Court of Appeal, Civil Division. Together the High 
Court, the Court of Appeal and the Crown Court form the Supreme Court. 
From the Court of Appeal, and in some cases direct from the High Court, 
appeals lie with leave to the House of Lords, sitting as a court. A limited civil 
jurisdiction is exercised by the county courts and on a few subjects (for example, 
certain matrimonial disputes) by the magistrates’ courts, though the jurisdic- 
tion of the former may be extended by powers of the Lord Chancellor contained 


For accounts of the English legal system, see Spencer^ Jackson's Machinery of Justice; Zander, 
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in the Courts and Legal Services Act 1990, which authorises the transfer of 
business from the High Court to the county courts. Criminal jurisdiction is 
exercised at first instance in summary trials by the magistrates’ courts and in 
jury trials by the Crown Court, created by the Courts Act 1971, which sits in 
London and in over 80 provincial centres. In the Crown Court the judge may be 
a High Court judge, a circuit judge or a part-time recorder. Criminal appeals 
lie, depending on the nature and grounds of the appeal, to the Queen’s Bench 
Divisional Court of the High Court (composed of two or three judges sitting 
together) or to the Court of Appeal, Criminal Division. A further appeal in 
criminal cases on matters of law may lie, with leave, to the House of Lords. 

In Scotland, civil jurisdiction is exercised by the ancient Court of Session.^ 
Single judges sit in the Outer House for trials at first instance; eight senior 
judges form the Inner House, sitting in two divisions for mainly appellate 
purposes.^ A wide civil jurisdiction is exercised by the sheriff court, from which 
appeals may lie to the Inner House of the Court of Session. Criminal jurisdic- 
tion, for jury trials and appeals, is exercised by the High Court of Justiciary, 
which comprises the same judges as sit in the Court of Session; and also by the 
sheriff court, both for summary trials and jury trials. The district courts, estab- 
lished by the District Courts (Scotland) Act 1975, have a summary criminal 
jurisdiction which is less extensive than magistrates’ courts in England. Appeals 
from Scotland in civil cases, but not in criminal cases, lie to the House of Lords. 

In Northern Ireland, jurisdiction is exercised by the High Court, the Crown 
Court and the Court of Appeal, forming the Supreme Court of Northern 
Ireland. Civil jurisdiction is exercised by the High Court (with Queen’s Bench, 
Chancery and Family divisions) and the Court of Appeal. Criminal jurisdiction 
is exercised by the Crown Court (in which sit the judges of the Court of Appeal 
and the High Court, and the county court judges), by the Queen’s Bench side of 
the High Court, and by the Court of Appeal, including the High Court judges. 
At an intermediate level, civil jurisdiction is exercised by the county courts. At a 
local level, civil and criminal jurisdiction is exercised by magistrates’ courts, 
presided over by resident magistrates. Civil and criminal appeals from the 
Court of Appeal and, in specified cases, from the High Court, lie to the House of 
Lords. 


The House of Lords 

For practical purposes, the House of Lords sitting as the final court of appeal is 
distinct from the House in its legislative capacity, although judicial business is 
governed by standing orders of the House. The sittings of the House for judicial 
business used to be ordinary sittings of the House. After O'ConnelVs case,"^ in 
which the presence of lay peers was ignored by the Lord Chancellor, it was a 
conventional rule that no lay peer should take part in appellate work. Because 
of a shortage of peers who held judicial office, the Appellate Jurisdiction Act 


The constitution and administration of the Court of Session are now governed by the Court of 
Session Act 1988 
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1876 provided for the appointment of two Lords of Appeal in Ordinary, for 
whom the statutory qualification was to have held high judicial office in the 
United Kingdom or to have been a practising barrister (or advocate in Scot- 
land) for 15 years. The Act declared that appeals should not be heard unless 
there were present at least three from the following, the Lord Chancellor, the 
Lords of Appeal in Ordinary, and such peers as held or had previously held 
high judicial office (ie in a superior court in the United Kingdom). The Lords of 
Appeal in Ordinary, of whom up to 1 1 may now be appointed, are salaried and 
under an obligation to sit for appellate work; the other qualified peers serve 
voluntarily. There is a convention, but no more than a convention, that an ex- 
Lord Chancellor in receipt of a pension should serve when requested to do so by 
the Lord Chancellor. Usually appeals are heard by five judges but in excep- 
tional cases seven judges may sit.^ 

In 1948, as a temporary measure, the House of Lords authorised the hearing 
of appeals by an appellate committee. This practice became permanent: 
appeals are now heard by the Law Lords sitting as one or two appellate 
committees of the House. Judgment is still delivered by members of a com- 
mittee in the full Chamber, but the speeches of the individual members are not 
delivered orally but are handed to the parties and their counsel already printed. 
As the sittings of the appellate committees often clash with those of the whole 
House, the Lord Chancellor rarely sits for judicial business: he is entitled to 
preside when he does so. The appellate committees may sit to hear appeals 
when Parliament has been prorogued or dissolved or during an adjournment of 
the House. Standing orders also provide for two appeals committees which 
consider and report to the House on petitions for leave to appeal. 

Being at the apex of the hierarchy of courts in the United Kingdom, except 
that it has no jurisdiction in Scottish criminal cases, the House of Lords has 
great authority in influencing the development of the law through the system of 
precedent.^ For many years the House regarded itself as bound by its own 
previous decisions^ but in 1966 the Lords of Appeal in Ordinary made through 
the Lord Chancellor a statement modifying that doctrine and accepting that too 
rigid adherence to precedent might lead to injustice in a particular case and 
unduly restrict the proper development of the law.^ The House of Lords now 
treats its former decisions as normally binding but is prepared to depart from a 
previous decision when it appears right to do so.^ 


Judicial Committee of the Privy Council 

Although in 1640 the Long Parliament abolished the jurisdiction of the King in 
Council at home, the power of the Council to receive petitions from the Channel 


^ Eg Murphy v Brentwood DC [1991] 1 AC 398; and Pepper v Hart [1993] 1 All ER 42. 
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Islands and the Isle of Man survived. From the late 17th century onwards, an 
increasing number of petitions by way of appeal were brought from the colonies 
and other overseas possessions of the Crown. In 1833 the Judicial Committee of 
the Privy Council was set up by statute to exercise the jurisdiction of the 
Council in deciding appeals from colonial, ecclesiastical and admiralty courts. 
In the heyday of the British Empire, the Judicial Committee was indeed an 
imperial court exercising what was potentially a vast jurisdiction over much of 
the globe. Today its role as an appeal court within the Commonwealth has 
much declined. 

Apart from this, it has a miscellany of judicial functions. The Judicial Com- 
mittee is still the final court of appeal from the Channel Islands and the Isle of 
Man. It lost much of its appellate jurisdiction in Church of England matters 
when in 1963 new appellate courts were created within the church, but appeals 
may still be taken to it in faculty cases from the consistory courts. An appeal lies 
to the Judicial Committee from various professional disciplinary boards, includ- 
ing the disciplinary committees of the General Medical Council and the Dental 
Council. By s 4 of the Judicial Committee Act 1833, the Crown may refer any 
matter to the Committee for an advisory opinion: this unusual power has been 
used infrequently, to obtain advisory opinions on matters of some public 
concern and legal difficulty which cannot otherwise be brought conveniently 
before the courts, including matters relating to disqualification from the House 
of Commons and parliamentary privilege.^^ Under s 5 of the Government of 
Ireland Act 1920, which formed the constitution for Northern Ireland until 
1972, the government was empowered to refer to the Judicial Committee 
questions as to the interpretation of the Act; while this provided a procedure for 
obtaining a judicial decision on whether measures passed by the Northern 
Ireland Parliament were within their legislative competence, only one reference 
under this procedure was made to the Judicial Committee in 50 years. 

The composition of the Judicial Committee is governed by the 1833 Act: 
usually three or five Lords of Appeal in Ordinary sit but the Committee also 
includes the Lord Chancellor, the Lord Justices of Appeal, such members of the 
Privy Council as hold or have held high judicial office in the United Kingdom 
or have been judges in the superior courts of the Commonwealth states from 
which appeals still lie to the Committee, or of any colony that may be deter- 
mined by Order in Council. In theory the Judicial Committee does not deliver 
judgment, but merely advises the government, which by convention, acts on its 
report and issues an Order in Council to give effect to the advice. Until 1966, 
the opinion of the majority alone was given but dissenting opinions are now 
permissible.^"*^ Although the Committee in form gives advice to the Crown, ‘in 
substance, what takes place is a strictly judicial proceeding’.*^ 


n For the background, see LP Beth [1975] PL 219. See also Swinfen, Imperial Appeal. 
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It has been suggested that the work of the Judicial Committee and the 
appellate jurisdiction of the House of Lords should be amalgamated as most of 
the work is carried out by the same judges anyway. To abolish the Judicial 
Committee and transfer its jurisdiction to the Lords would present no real 
difficulties except that it might be unpopular with those overseas territories and 
Commonwealth states from which appeals may still be brought to London. To 
transfer the judicial work from the House of Lords to the Judicial Committee 
would be a greater upheaval in constitutional terms. 


Courts of specialised jurisdiction 

The judicial system is not confined to the courts of general civil and criminal 
jurisdiction.^^ The numerous administrative tribunals, in whose proceedings 
judges of the civil and criminal courts rarely play a part, will be examined in 
Chapter 28 A, Rather than creating such tribunals. Parliament has sometimes 
created specialised courts which are solely composed of judges of the superior 
courts (for example, the election court*® or the Patents Appeal Tribunal) or 
which include both judges and lay members. The Restrictive Practices Court 
was established in 1956 and its jurisdiction has been subsequently enlarged.*^ 
As a superior court of record, it has a status coordinate with that of other 
superior courts in the United Kingdom. The court consists of five judges and 
not more than ten other members, being persons who appear to the Lord 
Chancellor to have knowledge or experience of industry, commerce or public 
affairs. Of the five judges, three are drawn from the English High Court, one 
from the Court of Session and one from the Supreme Court of Northern Ireland. 
The court is concerned with the enforcement of the legislation against restrictive 
trade practices, trading agreements and retail price maintenance. Restrictive 
agreements are brought before the court by the Director-General of Fair Trad- 
ing, who acts as registrar of restrictive trading agreements; they are deemed to 
be contrary to the public interest unless the court is satisfied that one or more of 
the statutory circumstances which may justify an agreement are proved to exist. 

The short-lived National Industrial Relations Court from 1971 to 1974 had a 
similar form to that of the Restrictive Practices Court. As well as its contro- 
versial powers in relation to industrial disputes, appeals could be brought to it 
from industrial tribunals. In its place in 1975 was created the Employment 
Appeal Tribunal to hear appeals on points of law from industrial tribunals, for 
example on claims by employees against employers for unfair dismissal. The 
tribunal is composed of one or more judges from the English Supreme Court 
nominated by the Lord Chancellor and at least one judge from the Court of 
Session nominated by the Lord President, who sit together with persons having 
special knowledge of industrial relations as representatives of employers and of 
workers. Despite its name, the tribunal is a superior court of record. It may sit 
anywhere in Great Britain. Parties to appeals may be represented by counsel. 
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solicitors, trade union officials or any other person. Appeals from the tribunal 
lie on points of law, with leave to the Court of Appeal or to the Inner House of 
the Court of Session.^® 

The Sovereign and the courts 

According to Blacks tone, ‘All jurisdiction of courts are either indirectly or 
immediately derived from the Crown. Their proceedings are generally in the 
King’s name; they pass under his seal, and are executed by his office’, but it is 
‘impossible as well as improper that the King personally should carry into 
execution this great and extensive trust’. ^ The notion of the Sovereign as the 
fountain of justice was important in feudal times in helping to ensure that a 
single system of justice prevailed over competing jurisdictions. The early kings 
delivered justice in their own courts. But the delegation of this duty to judges 
was an inevitable result of the growth of the business of government and the 
development of a system of law requiring specialised knowledge. In England, it 
was enacted in 1328 by the Statute of Northampton that the royal command 
should not disturb or delay common justice and that, although such commands 
had been given, the judges were not therefore to cease to do right in any point. 

In Scotland, the Court of Session, which was placed on a permanent basis in 
1532, more than once had to resist royal interference in the course of justice and 
issued a notable rebuff to King James VI in 1599.‘^ In 1607, James, who had by 
then also become King James I of England, claimed the right in England to 
determine judicially a dispute between the common law courts and the eccle- 
siastical courts. In the case of Prohibitions del Roy, it was decided by all the 
common law judges headed by Coke that the right of the King to administer 
justice no longer existed.^ In a famous passage. Coke declared: 

that the King in his own person cannot adjudge any case, either criminal, as treason, 
felony, etc, or betwixt a party and party, concerning his inheritance, chattels or goods, 
etc, but this ought to be determined and adjudged in some Court of Justice, according to 
the law and custom of England; . . . true it was, that God had endowed His Majesty with 
excellent science, and great endowments of nature; but His Majesty was not learned in 
the laws of his realm of England, and causes which concern the life, or inheritance, or 
goods, or fortunes of his subjects, are not to be decided by natural reason, but by the 
artificial reason and judgment of law, which law is an act which requires long study and 
experience, before that a man can attain to the cognizance of it: that the law was the 
golden met-wand and measure to try the causes of the subjects; and which protected His 
Majesty in safety and peace. 

This declaration may not have been supported by all Coke’s precedents'^ but 
It served to establish a fundamental constitutional principle. This principle was 
reinforced by provisions in the Bill of Rights 1689 and the Scottish Claim of 
Right which restricted royal interference in the course of justice. Certain pre- 
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rogative powers in relation to the administration of justice have survived and 
will be examined later in this chapter. But the Crown can no longer by the 
prerogative create courts to administer any system of law other than the 
common law.^ This restriction had its roots in the common lawyers’ distrust of 
the prerogative courts of the Star Chamber and the High Commission. Its effect 
today is that new courts and tribunals may be created only by Act of Parlia- 
ment, but this does not prevent the Crown under prerogative power from 
establishing a body to administer a scheme for conferring financial benefits 
upon individuals.® 


Judicial independence^ 

The primary judicial function is to determine disputes, whether between private 
persons or between a private person and a public authority. Judges must apply 
the law and are bound to follow the decisions of the legislature as expressed in 
statutes. In interpreting statutes and applying decided cases they do however to 
a large extent make, as well as apply, law. In countries where there is a written 
constitution which cannot be overridden by ordinary legislation (for example, 
the United States of America), the judges are guardians of the constitution and 
may declare a statute to be unconstitutional and invalid. In the United King- 
dom, the chief constitutional function of the judiciary is to ensure that govern- 
ment is conducted according to law and thus in an important sense to secure the 
observance of the rule of law.® If this function is to be adequately performed, 
independence of the judiciary must be maintained. Like other constitutional 
principles, judicial independence has many facets, only some of which are 
expressed in definite legal rules. Clearly it must be possible for a judge to decide 
a case without fear of reprisals, whether from the executive or a wealthy corpor- 
ation. But there is no reason why judges should be immune from public opinion 
and the discussion of current issues in the media. Judicial independence does 
not mean isolation of the judge from society. 


Appointment of judges 

Judicial appointments in the United Kingdom are a matter for the executive. 
The Queen’s judges are appointed on the advice of the Queen’s ministers. 
There is no formal machinery, such as a Judicial Service Commission, to 
insulate judicial appointments from executive control. Nor is there, as in the 
United States, any requirement that the executive’s nominees should be subject 
to scrutiny and confirmation by the legislature. Appointments to the House of 
Lords and to the most senior judicial posts in England (including Lord Justice 
of Appeal, Master of the Rolls, President of the Family Division and Lord Chief 
Justice) are made by the Crown on the advice of the Prime Minister. High 
Court judges, circuit judges and recorders are appointed by the Crown on the 
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advice of the Lord Chancellor.^ Magistrates, who except for stipendiary magis- 
trates are not required to be legally qualified, are appointed to the commission 
of the peace by the Lord Chancellor. Judges of the Court of Session are 
appointed by the Crown on the advice of the Secretary of State for Scotland, 
who by convention forwards to the Crown nominations submitted to him by the 
Lord Advocate. 

By statute, minimum qualifications for appointments must be observed. 
Thus before the Courts and Legal Services Act 1990 judges of the High Court 
had to be of at least ten years’ standing as a barrister. Since the 1990 Act, 
however, it is now possible for solicitors with rights of audience in the High 
Court and for circuit judges of at least two years’ standing to be appointed. So 
far as the Court of Appeal is concerned, candidates for appointment as a Lord 
Justice of Appeal had previously to be of at least 15 years’ standing as a 
barrister or already have been a High Court judge. Since the 1990 Act, 
however, this has been reduced to ten years and extended to include solicitors 
with rights of audience in the High Court, as well as anyone who is already a 
member of the High Court (which in principle would allow someone appointed 
to the Circuit Bench to move quickly through the system).^^ In Scotland, 
membership of the Court of Session is regulated by a rule of five years’ standing 
as a member of the Faculty of Advocates. In 1990, however, the rules were 
liberalised, with eligibility being extended to sheriffs principal and sheriffs (who 
must have held office for at least five years) and solicitors who must have had a 
right of audience in the Court of Session for at least five years. There are also 
rules of standing for members of the inferior judiciary. After the 1990 reforms 
the general rule is that candidates should have at least ten years’ experience as a 
barrister or as a solicitor with appropriate rights of audience. 

In practice appointments to the superior courts are made only from success- 
ful practitioners, and the average experience of those appointed is well above 
the legal minimum. The Lord Chancellor’s policy in making appointments is ‘to 
appoint to every judicial post the candidate who appears to him to be the best 
qualified to fill it and to perform its duties, regardless of party, sex, religion or 
ethnic origin. Professional ability, experience, standing and integrity alone are 
the criteria, with the requirements that the candidate must be physically 
capable of carrying out the duties of the post, and not disqualified by any 
personal unsuitability’.^® In order to enable the Lord Chancellor to make ‘a fair 
and informed judgment about every appointment’, his officials obtain data 
about each candidate. These are based on interviews with the candidate, 
though the officials ‘also seek to ascertain, by wider consultations, the views of 
the judicial and professional community about the candidate or candidates 
concerned’. Candidates may be reassured that ‘no one person’s view about a 
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candidate, whether positive or negative, should be regarded as decisive in itself, 
however authoritative or eminent the person giving it’. Extensive consultation 
thus takes place before new appointments are made.^^ There is no evidence to 
suggest that in recent time judicial appointments have been made by the 
government in power as a reward for political services. But equally there is 
nothing formally to prevent this, and it is not beyond the realms of possibility 
that senior appointments could be influenced by political considerations. If the 
process is to be entirely beyond criticism, a greater degree of transparency and 
accountability in the appointment procedures are required.^® 

Tenure of judges 

Judges of the High Court and Court of Appeal hold office during good behav- 
iour, subject to a power of removal by the Queen on an address presented by 
both Houses of Parliament.^® A similar provision applies to Lords of Appeal in 
Ordinary.^® These statutory rules clearly prevent a judge being removed at the 
pleasure of the Crown, but their meaning is not wholly certain. The wording of 
the provision in the Act of Settlement from which these rules derived^ suggests 
that the intention of Parliament was that, while a judge should hold office 
during good behaviour. Parliament itself should enjoy an unqualified power of 
removal. Assuming that there was no intention to alter the effect of the Act of 
Settlement by the revised wording now contained in the Supreme Court Act 
1981, it is theoretically possible for a judge to be dismissed not only for miscon- 
duct but for any other reason which might induce both Houses to pass the 
necessary address to the Crown, It is, however, extremely unlikely that Parlia- 
ment would be willing to pass an address from any motive other than to remove 
a judge who had been guilty of misconduct. 

But what would constitute misconduct sufficient to justify removal? It is not 
the case that any conviction for a criminal offence will lead to the removal of a 
judge, although arguably any conviction is misconduct. In 1975 a High Court 
judge pleaded guilty to driving with more than the permitted degree of alcohol 
in his blood;^ and he continued in office. Since the Act of Settlement, only one 
judge has been removed from office by means of an address to the Crown from 
both Houses: in 1830, Jonah Barrington, an Irish judge, was found to have 
misappropriated money belonging to litigants and to have ceased to perform his 
judicial duties many years previously.^ It would seem that the address to the 
Crown must originate in the Commons. The accused judge is entitled to be 
heard at the Bar of the House or before a select committee; if the facts of 
misconduct are disputed, witnesses may be called to give evidence. 

Before 1959, judicial appointments were made for life, but there are now 
statutory ages for retirement (for example, 75 for a High Court judge, 72 for a 
circuit judge). Although Parliament could by passing an Act alter the tenure of 
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existing judges, in 1959 judges already in office who wished to remain on tenure 
for life were permitted to do so.^ The Judicial Pensions and Retirement Act 1993 
introduced a new retirement age of 70 with the possibility of this being extended 
to the age of 75 where it is desirable in the public interest to retain an individual 
in office for a further period. It also sought to standardise the pension entitle- 
ment of judges and to allow judges to retire on full pension at 65. In 1973, a 
statutory procedure for the compulsory retirement of judges was introduced to 
deal with the difficult but unusual situation where a judge is permanently 
incapacitated from carrying out his judicial duties and is also incapacitated 
from resigning. In this situation, the Lord Chancellor may declare the judge’s 
post to be vacant, subject to medical evidence and to the approval of the 
relevant senior judge.^ 

Inferior judges receive a lesser degree of protection. Circuit judges may be 
removed from office by the Lord Chancellor, if he thinks fit, for incapacity or 
misbehaviour.^ Lay magistrates may be removed from the commission of the 
peace at the discretion of the Lord Chancellor, though in practice a magistrate 
is not removed unless he has been arrested for a criminal offence of some gravity 
or for persistent minor offences, or has in some other way ceased to uphold the 
law, for example, by taking part in a civil disobedience campaign.^ 

In Scotland, the historic tenure on which judges hold office is ad vitam aut 
culpam^ ie they cannot be removed except on grounds of misconduct.® Judges of 
the Court of Session still hold office on this basis, subject to the retiring age of 75 
for appointments made after 1959. The Act of Settlement procedure involving a 
resolution from both Houses of Parliament does not apply to them. Should the 
need arise, a procedure for removal by the Crown for misconduct would have to 
be devised: it might well be prudent for the Crown to seek the support of the two 
Houses for its action. Sheriffs have greater protection than do circuit judges in 
England: a sheriff may be removed from his office only after an inquiry, con- 
ducted jointly by the Lord President of the Court of Session and the Lord 
Justice-Clerk, has established unfitness for office by reason of inability, neglect 
of duty or misbehaviour, and only by means of an order of removal made by the 
Secretary of State for Scotland and laid before Parliament.^ This procedure was 
used in 1977 to dismiss Sheriff Peter Thomson who despite a warning had 
persisted in using his judicial position to promote political activities, namely a 
campaign for government by plebiscite. An attempt by some MPs to persuade 
the House of Commons to grant the judge a hearing was unsuccessful; he had 
earlier declined to make use of the statutory rules entitling him to a hearing.^® 
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Judicial salaries 

Salaries are an aspect of tenure. The Act of Settlement provided that judicial 
salaries should be ‘ascertained and established’. This was interpreted as requir- 
ing that judicial salaries should be fixed by Act of Parliament and not left to the 
discretion of the executive. By long-standing practice, judicial salaries are 
charged on the Consolidated Fund, which means that the authority for payment 
is permanent and does not have to be reviewed by Parliament each year.^^ In 
1931, consternation was caused to some English judges when the National 
Economy Act 1931 authorised the Crown by Order in Council to make econom- 
ies in the remuneration of persons in the service of the Crown, and an Order in 
Council was made reducing the salaries of judges (which had been £5,000 per 
annum since 1832) by 20%. A deputation of judges complained to the Lord 
Chancellor but a petition of right against the cuts which MacNaghten J threat- 
ened to bring never materialised, even though the judges had some strong legal 
arguments on their side.^^ 

In a period of rapid inflation, the need is not so much to guard against 
reductions in the statutory salaries as to provide machinery to enable salaries to 
be increased to keep pace with other public salaries. The Judges’ Remuneration 
Act 1965 gave authority for judicial salaries to be increased, but not reduced, by 
means of Order in Council, subject to the approval of both Houses of Parlia- 
ment. A further step was taken in 1973 when the Lord Chancellor (or, in the 
case of the Court of Session, the Secretary of State for Scotland) was authorised 
to increase judicial salaries, acting with the approval of the Prime Minister. 
There is now no requirement of express parliamentary approval but, at the 
request of the government, judicial salaries may be examined by the advisory 
Review Body on Top Salaries. The highest paid judge in the United Kingdom 
is the Lord Chief Justice, whose salary in 1992 was £108,940; in the second 
highest bracket come the Lords of Appeal in Ordinary, the Master of the Rolls 
and the Lord President of the Court of Session (£100,880). Judges of the High 
Court in England were then paid £87,620.^^ 


Use of judges for extrajudicial purposes 

Judges have often been called on by the government to preside over royal 
commissions, departmental committees and inquiries conducted under the Tri- 
bunals of Inquiry (Evidence) Act 1921. From 1953 to 1973, not including judges 
who served on permanent committees for law reform, 79 such appointments 
were made.^® More recent figures are not easily available, though in the 1980s 
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judges continued to be used by government for a wide range of extrajudicial 
purposes, including safety at sports grounds, prison riots, and the collapse of an 
international bank. 

Many judges are well suited to this work but there are potential dangers to 
judicial independence in the practice, particularly when matters of acute politi- 
cal controversy are referred to a judge for an impartial opinion. Examples may 
be found in the inquiries by Lord Wilberforce in 1970 and 1972 into industrial 
disputes and in the regular use of judges (including Lords Diplock, Bridge and 
Griffiths) to chair the Security Commission which investigates shortcomings in 
the work of British intelligence services. Particularly controversial references 
were the investigations conducted by Lord Denning on the request of the Prime 
Minister into the security aspects arising out of the resignation of a minister ( J 
Profumo) in 1963; by the Lord Chiefjustice, Lord Widgery, in 1972 into deaths 
in Londonderry; and by Lord Bridge in 1985 into allegations of improper 
telephone tapping of trade unionists and peace activists by members of the 
security service. Such references may give rise to allegations that the govern- 
ment is using the judiciary for its own ends; and they may expose the judge in 
question, particularly if he is the sole member of the inquiry, to political criti- 
cism by those who disagree with his report. It needs to be stressed that such 
work is not the primary task of the judges, and that the government cannot 
assume that the services of a judge will be available whenever an awkward 
political situation might be eased by an impartial inquiry. 

While the government may invite judges to take part in inquiries into current 
problems, the political parties are not entitled to ask judges to assist them in the 
preparation of their policies. 

In 1968, the leader of the Opposition, Mr Heath, appointed a committee to consider 
possible changes in the constitutional position of Scotland. Included in the committee, 
which was chaired by a former Conservative Prime Minister, Sir Alec Douglas-Home, 
was a judge of the Court of Session, Lord Avonside, nominated at the request of Mr 
Heath by the Lord President of the Court of Session. In the ensuing controversy, the 
Lord Advocate maintained that the nomination of a judge to this committee was in 
breach of ‘a longstanding constitutional convention’ by which the judiciary did not 
participate in the activities of a political party. When the Scottish National Party asked 
the Lord President to nominate a judge to serve on that party’s constitutional committee, 
the Lord President declined. Lord Avonside thereupon resigned from the Douglas-Home 
committee, while denying that a judge in Scotland could be bound against his will to 
eschew party politics. 

Despite the judge’s assertions to the contrary, these unusual events reinforced 
the strong constitutional convention that a judge should not become involved in 
party political activities. All salaried judges are disqualified from membership 
of the Commons. While the Lords of Appeal in Ordinary and other senior 
judges are members of the House of Lords, they sit on the crossbenches and do 
not take part in the legislative work of the House as party supporters, though 
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they may, and occasionally do, participate in the legislative and scrutiny work 
of the House. 


Parliamentary criticism of the judiciary 

The work of the courts should not be outside the scope of political discussion. 
There is however a convention that members of the executive, whether minis- 
ters or civil servants, do not criticise the judiciary or judicial decisions. The 
government may say that a judicial decision differs from the legal advice upon 
which it had acted or that it proposes to bring in amending legislation, but 
ministers are not expected to state that a court’s decision is wrong. Nonetheless 
in 1977 Mr Michael Foot, while holding a senior Cabinet post, told a trade 
union rally that the British people, especially trade unionists, would have 
‘precious few’ freedoms if these had been left to the good sense and fair minded- 
ness of the judges.^^ In 1982 the Prime Minister stated that she found the 
decision of a judge to impose a suspended prison sentence for rape of a six-year- 
old girl incomprehensible, and informed the House of Commons of action taken 
by the Lord Chancellor requiring trials for rape to be conducted by senior 
judges.^ In 1987 when the Prime Minister said at question time that she was 
unable to comment on a particular sentence, the Speaker subsequently ruled, 
‘It is perfectly in order to criticise or to question a sentence: but it is not in order 
to criticise a judge. That has to be done by motion’.^ 

As individuals, backbench MPs are also subject to restraints in their criti- 
cism of judges, though not to the same degree as are members of the executive. 
There is a longstanding rule of the House that unless the discussion is based on 
a substantive motion, reflections must not be cast upon the conduct of judges, 
nor upon judges generally.^ The effect of these rules was seen in 1973 when the 
National Industrial Relations Court and its president, Sir John Donaldson, 
became the subject of acute controversy. 

The court had been set up under the Conservative government’s Industrial Relations 
Act 1971, and its jurisdiction in industrial disputes was bitterly opposed by trade unions. 
The Amalgamated Union of Engineering Workers disregarded an order of the court and 
were fined £100,000 for contempt. The court directed that funds of the union be seques- 
trated to pay the fine, action which was later defended by Sir John Donaldson in the 
course of an after-dinner speech. Over 180 Labour MPs signed a motion calling for Sir 
John’s dismissal as High Court judge, but this was not supported by opposition leaders. 
When the Commons debated a motion calling for the repeal of the 1971 Act, and 
regretting the involvement of the court in matters of political controversy, the Speaker 
ruled that it could be argued in debate that a judge’s decision was wrong, and the 
reasons for this view could be given. But no reflections on a judge’s character or motives 
could be raised except on a motion for his dismissaL^ In the event, the motion calling for 
the judge’s dismissal was never debated, since neither the government nor the Oppo- 
sition wished to provide time for the purpose. The Speaker ruled that the ancient Article 
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of Charge procedure, if it were still available, could not be given precedence over the 
ordinary business of the House. ^ 

On subsequent occasions, \vhen judges have made controversial remarks or 
decisions, MPs have been quick to raise these matters in the Commons and to 
show their disapproval. Thus in January 1978, Judge McKinnon conducted a 
trial at the Old Bailey of charges of incitement to racial hatred and in his 
summing-up called into question the policy behind the race relations legis- 
lation. After these remarks had been criticised in Parliament, the Lord Chancel- 
lor discussed the criticisms with the judge, who indicated that he did not wish to 
conduct further trials for similar offences.^ Concern was also expressed over 
remarks by Melford Stevenson J about the law on homosexuality, which 
remarks were ‘strongly deprecated’ by the Lord Chancellor,^ and remarks by 
Judge King-Hamilton criticising a jury’s decision to acquit defendants at an 
‘anarchist’ trial.® In 1977, motions were tabled for the dismissal of three judges 
who in the Court of Appeal had reduced a sentence for rape.® A judge who 
described a victim of rape as having been guilty of ‘contributory negligence’ was 
also criticised.^® Instant political reaction to events such as these may some- 
times be ill-informed or exaggerated, but a corrective is needed when judges are 
seriously insensitive to changing social opinion. 

Another parliamentary rule seeks to protect the principle of a fair trial rather 
than the status of the judges: by the sub judice rule, matters awaiting the 
adjudication of a court may not be raised in debate. The rule applies to matters 
pending decision both in criminal and civil cases; but in regard to civil cases, 
the Speaker has a discretion to permit reference to matters awaiting adjudi- 
cation where they relate to ministerial decisions which can be challenged in 
court only on grounds of misdirection or bad faith, or to issues of national 
importance, such as the national economy, the essentials of life or public 
order. The reason for this relaxation is to permit some parliamentary dis- 
cussion of ministerial decisions or other major issues of public concern, notwith- 
standing the fact that a civil action may have been instituted. The operation of 
the rule arose for consideration in 1987 when the British government was 
seeking to restrain the publication of Mr Peter Wright’s book, Spycatcher, At a 
time when proceedings had been instituted against the publishers in Australia, 
the Speaker ruled that ‘it is legitimate to raise anything that has come out in the 
Australian courts, but what should not be raised under our sub judice rule is the 
action that is pending before the British courts . . . anything that has come out in 
the Australian courts is fair game’.^® The sub judice rule has been described as a 
self-denying ordinance, created by the Commons so that Parliament should not 
influence or seem to be influencing the administration of justice. It does not 
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affect the power of Parliament to legislate: thus the War Damage Act 1965 
altered the law retrospectively while litigation against the government was in 
process. 

Judicial immunity from civil action 

Just as the public interest in free debate in Parliament justifies the rule of 
absolute privilege for things said in the course of parliamentary debates, so the 
public interest in the administration of justice justifies similar protection for 
judicial proceedings. At common law no action will lie against a judge for any 
acts done or words spoken in his judicial capacity in a court of justice. 

It is essential in all courts that the judges who are appointed to administer the law should 
be permitted to administer it under the protection of the law independently and freely, 
without favour and without fear. This provision of the law is not for the protection or 
benefit of a malicious or corrupt judge, but for the benefit of the public, whose interest it 
is that the judges should be at liberty to exercise their functions with independence and 
without fear of consequences.^^ 

It seems from the authorities that the judge of a superior court is not liable for 
anything done or said in the exercise of his judicial functions, however mali- 
cious, corrupt or oppressive are the acts or words complained of A similar 
immunity to that of judges attaches to the verdict of juries,^’ and to words 
spoken by parties, counsel and witnesses in the course of judicial proceedings.^^ 
In Rondel v Worsley^ it was held that a barrister is not liable to be sued for the 
negligent conduct of a client’s case in court. The immunity of judges is 
reinforced by the Crown Proceedings Act 1947, s2(5), which absolves the 
Crown from liability for the conduct of any person ‘while discharging or pur- 
porting to discharge any responsibilities of a judicial nature vested in him’ or in 
the execution of judicial process. But immunity does not extend to the acts or 
words of a judge in his private capacity. 

Judicial immunity also applies to the work of inferior courts, for example 
county courts and magistrates’ courts. But the immunity is narrower than in the 
case of the superior courts. In Sirros v Moore^^ the Court of Appeal appeared to 
assimilate the position of judges in inferior courts to that of judges in superior 
courts when it held that a circuit court judge was immune from liability for 
damages after he had by a wholly erroneous procedure ordered a Turkish 
citizen to be detained by the police. The Court of Appeal considered that no 
distinction should be drawn in principle between the protection given to su- 
perior court judges and that given to inferior courts. According to Lord Den- 
ning and Ormrod L J, every judge, including a justice of the peace, was entitled 
to be protected from liability in respect of what he did while acting judicially 
and in the honest belief that his acts were within his jurisdiction. But the scope 
of this decision was doubted, at least so far as justices of the peace are con- 
cerned. It was subsequently pointed out in the House of Lords that a magistrate 
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is personally liable where an innocent error of law or fact results in an unlawful 
sentence of imprisonment imposed without jurisdiction. The fact that he 
thought that he was acting within jurisdiction appears to be irrelevant, though 
the absence of bad faith would affect the quantum of damages.^ As if to ac- 
knowledge Lord Templeman’s claim in Re McC (a minor) that ‘the time is ripe for 
the legislature to reconsider the liability of a magistrate’,^ a greater measure of 
protection was introduced by the Courts and Legal Services Act 1990. By s 108, 
a magistrate will not be liable for any acts within his jurisdiction, nor for any 
acts outside jurisdiction unless in the latter case the plaintiff can show bad faith. 

Yet although it is important that persons performing judicial functions 
should be able to do so ‘in complete independence and free from fear’,^ it is just 
as important that persons wrongly convicted should be adequately compen- 
sated (to the extent that this is possible) for any miscarriage of justice. That 
need is forcefully demonstrated by the cases of the Guildford Four, Birmingham 
Six and Maguire Seven, three groups of people wrongly convicted of offences 
related to terrorist incidents in the 1970s and 1980s.'^ Under the Criminal 
Appeal Act 1968, s 17, where a person has been convicted on indictment, the 
Home Secretary may refer the matter to the Court of Appeal. Although there is 
some concern about the conduct of the Court of Appeal in cases referred to it, 
this procedure led eventually to convictions being overturned.^ But until 1988 
there was no framework of legal rules for enabling individuals to be compen- 
sated from public funds for any loss suffered as a result of miscarriage of justice. 
However, it had been the practice of the Home Secretary, in exceptional cir- 
cumstances, to authorise ex gratia payments from public funds to persons who 
had been detained in custody as a result of a wrongful conviction.® Since 1957 it 
had been the practice for the amount of compensation to be fixed on the advice 
of an independent assessor who, in considering claims, applied principles anal- 
ogous to those in which claims for damages in civil wrongs are settled.^ The 
procedures were given statutory force in the Criminal Justice Act 1988, s 133, 
which, like the ex gratia scheme, applies not only in the case of a reference 
under s 17 of the Criminal Appeal Act 1968, but generally where a convicted 
person has been pardoned or had his conviction reversed ‘on the ground that a 
new or newly discovered fact shows beyond reasonable doubt that there has 
been a miscarriage of justice’.® In such cases the Home Secretary must pay 
compensation to the person concerned or his personal representative, the 
amount to be determined by an assessor appointed by the minister.® 

To what extent does judicial immunity extend to the members of adminis- 
trative tribunals, some of whose duties may be judicial, others of which may be 
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administrative or ‘ministeriar? Here there may be immunity for judicial acts, 
but liability for ‘ministerial’ acts, such as refusal to perform a definite duty, 
which permits of no discretion.^® When a licensing body does not have the 
attributes of a court, even though for some purposes it may be required to act 
judicially, words spoken in the course of its proceedings are privileged only in 
the absence of malice.^ ^ But where a statutory inquiry was held in Scotland into 
a teacher’s dismissal, by an adversary procedure modelled on that of a court 
and conducted before a lawyer appointed by the Secretary of State, the wit- 
nesses were held to be protected by absolute privilege. 

Other safeguards 

Despite their immunities, it would be wrong to suppose that professional judges 
are uncontrolled despots. For one thing, laypersons make a significant contribu- 
tion to the administration of justice: the role of the jury in major criminal trials 
is an important constitutional safeguard against an oppressive judiciary; 
removal of the right to trial by jury is a matter of grave concern. So too is 
interference with the freedom of the jury, whether it takes the form of criminal 
conduct or ‘jury-vetting’.^'^ Lay magistrates in England and Wales discharge a 
heavy burden of adjudication. Non-lawyers have a significant role to play in 
courts of specialised jurisdiction and in administrative tribunals. 

There are also many legal rules which serve to maintain the quality of justice 
in the courts. The law of contempt of court is considered in the next section. The 
written rules of court procedure as well as the unwritten rules of natural justice 
seek for each litigant a fair and orderly hearing before an unbiased judge. The 
statutory schemes for legal aid from public funds help to ensure that it is not 
only the wealthy who benefit from legal representation in the courts. The rules 
of evidence, particularly in criminal trials before a jury, exclude material which 
might be unfairly prejudicial to the accused. Most judges carry on their work 
knowing that their decisions may be subject to scrutiny and criticism by a 
higher court on appeal. 

In principle all trials are conducted in open court and may be fully reported 
in the press. It has been said that ‘If the way the courts behave cannot be 
hidden from the public ear and eye this provides a safeguard against judicial 
arbitrariness or idiosyncracy and maintains the public confidence in the admin- 
istration of justice’. In a few exceptional cases, the court may sit in camera, 
and press and public are then excluded. These exceptions include cases in 
which the court is asked to preserve the secrecy of an industrial process or 
invention; proceedings brought under the Official Secrets Acts 1911-89, for 
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example for spying, where the public interest so requires; certain domestic and 
juvenile court hearings; and proceedings for an offence against morality or 
decency when evidence is being given by children or young persons. But the 
court may not hear a case in camera merely in the interests of decency. The 
rule of public hearing does not apply when a judge sits in chambers, nor in cases 
concerning wards of court or mentally disordered persons. When an appeal is 
brought against the decision of a court which had power to sit in private, the 
appellate court has the same power to sit in private during all or part of the 
appeal, but the decision and the reasons for it must in general be given in 
public.^® 

Where judicial proceedings take place in open court in the United Kingdom, 
the press may be present and may publish reports of the proceedings which, if 
fair and accurate reports, are privileged in the law of defamation.^ But Parlia- 
ment has imposed various restrictions on reporting of judicial proceedings. 
Newspapers may not publish details of the evidence in matrimonial cases, but 
may only publish the names of parties, a statement of the issues, submissions on 
points of law and the judgment.^ There are also reporting restrictions relating to 
the identity of children and young persons.^ The law relating to committal 
proceedings, at which magistrates in England determine whether or not an 
accused person shall be tried on indictment before judge and jury, was amended 
in 1981: if full committal proceedings take place, the evidence is heard in open 
court, but reporting restrictions prevent publication of the evidence unless the 
accused asks for the restrictions to be lifted.'*' Apart from the requirements that 
judicial proceedings should be held in public and that they may be reported in 
the press, the principle of open justice also requires that the judges who hear 
cases between parties should be known to the public. So the power of magis- 
trates to control their own proceedings does not permit them to sit anonymously 
or to withhold their identity from the public or the press.^ Additional powers of 
restricting press reporting were conferred on courts in 1981.® 

B. Contempt of court^ 

The law on contempt of court was developed by the judges as a means whereby 
the courts may prevent or punish conduct that tends to obstruct, prejudice or 
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abuse the administration of justice, whether in a particular case or generally.^ 
This branch of the law operates in the interests of all who take part in court 
proceedings, as judges, counsel, parties or witnesses. But it also imposes re- 
straints upon many persons, particularly on the press, whose freedom to report 
news about the administration of justice is sometimes severely limited by the 
law of contempt. Significant reforms were made by the Contempt of Court Act 
1981, which sought to strike a fresh balance between the need of the judicial 
system to be protected against improper attack, and the public interest in 
maintaining freedom of speech and discussion. 

Contempt of court may broadly take two forms. Civil contempt is the failure 
to obey the order of a superior court of record which prescribes certain conduct 
upon a party to a civil action. A civil judge has power to commit to prison 
anyone who disregards an order addressed to him. In this way, decrees of 
specific performance and injunctions, as well as the writ of habeas corpus and 
other judicial orders, may be enforced by the High Court. The power of courts 
to enforce their orders against litigants is not available against the Crown or 
against government departments; the constitutional assumption is that the 
government will always observe the law as it is declared by courts.^ However, 
ministers of the Crown and civil servants are liable to be proceeded against for 
contempt of court in respect of acts or omissions by them personally and it is no 
defence that what would otherwise constitute a contempt of court was commit- 
ted in the discharge or purported discharge of official duties. Where a civil 
contempt is committed, the court may commit the wrongdoer to prison for a 
fixed period, may fine him or may order his property to be sequestrated. The 
Official Solicitor to the Supreme Court is required to review all cases of persons 
committed to prison for contempt and may intervene to secure their release. ^ ^ 
The Crown may not grant a pardon in cases of civil contempt since this would 
be to intervene in litigation between parties. 

Conduct which is calculated to interfere with the due administration of 
justice or to bring the courts into disrepute gives rise to proceedings which are 
in the nature of criminal proceedings, although both civil and criminal courts 
may exercise the jurisdiction. Although criminal contempt takes various forms 
and although it is necessary to protect the workings of the courts, nevertheless 
judges should seek to ensure, in the words of Lord President Normand 

that the greatest restraint and discrimination should be used by the court in dealing with 
contempt of court, lest a process, the purpose of which is to prevent interference with the 
administration of justice, should degenerate into an oppressive or vindictive abuse of the 
court’s powers. 

The need for restraint is all the greater since one of the implications of contempt 
of court is to restrict freedom of expression. The main categories of contempt 
will now be outlined. 
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1 Scandalising the court,^^ The law protects courts and judges from criti- 
cism which might undermine public confidence in the judiciary, in particular 
scurrilous abuse and attacks upon the integrity or impartiality of a judge. 
Proceedings on this ground are rare: ‘More than fifty years have passed since 
the last successful prosecution in England and Wales for scandalising the 
court’. Nevertheless, criticism of a court’s decision may be a contempt if it 
imputes unfairness and partiality to a judge in the discharge of his duties. 

In 1928, the New Statesman, commenting on a judgment in a libel action against Dr Marie 
Stopes, a known advocate of birth control, concluded, ‘an individual owning to such 
views as those of Dr Stopes cannot apparently hope for a fair hearing in a court presided 
over by Mr Justice Avory and there are so many Avorys’. Three colleagues of the judge 
in question, though they imposed no fine on the editor, adjudged him guilty of con- 
tempt. 

Yet it is clearly in the public interest that there should be public discussion 
and criticism of judicial decisions and the work of the courts. When a colonial 
newspaper had discussed a variation in sentence in two apparently similar 
cases, suggesting that this was due to the personal attitudes of the judge, the 
Privy Council set aside the conviction for contempt. The judgment of the 
Judicial Committee was given by Lord Atkin, who said: 

But whether the authority and position of an individual judge, or the due administration 
of justice, is concerned, no wrong is committed by any member of the public who 
exercises the ordinary right of criticising, in good faith, in private or public, the public 
act done in the seat of justice. The path of criticism is a public way: the wrongheaded are 
permitted to err therein: provided that members of the public abstain from imputing 
improper motives to those taking part in the administration of justice, and are genuinely 
exercising a right of criticism, and not acting in malice or attempting to impair the 
administration of justice, they are immune. Justice is not a cloistered virtue: she must be 
allowed to suffer the scrutiny and respectful, even though outspoken, comments of 
ordinary men.^*^ 

Discussion of the legal merits or social implications of judicial decisions is 
therefore not contempt, even where a Queen’s Counsel chooses to make sweep- 
ing and inaccurate criticism of the Court of Appeal in the columns of Punch}^ 
Potentially this aspect of the law might deter a critic who sought to show that 
the judges were biased politically or socially or that a particular court was 
failing to administer justice. But today the scope of permissible criticism has 
widened, to judge by the sharp controversy over the National Industrial Re- 
lations Court between 1971 and 1974, by the attacks made on some of Lord 
Denning’s decisions before his retirement in 1982, and by some of the criticisms 
of the Law Lords after the first Spy catcher case in 1987. The Phillimore com- 
mittee recommended that this branch of contempt should be replaced by an 
offence of publishing matter which imputes improper judicial conduct with the 
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intention of impairing confidence in the adminstration of justice/® but this 
recommendation has wisely not been adopted. 

2 Contempt in the face of the court. All superior courts have power to 
punish summarily by fine or imprisonment violence committed or threats 
uttered in face of the court. Thus the judge may punish an attack on himself or 
anyone in court, or restrain the use of threatening words or scurrilous abuse. 
The issue whether an act constitutes a contempt is for the judge alone. If the act 
is committed in his court, he is in a sense prosecutor, chief witness, judge and 
jury. 

In Morris v Crown Office a group of students demonstrated in support of the Welsh 
language by interrupting a sitting of the High Court in London, where they sang, 
shouted slogans and scattered pamphlets. After order was restored, the trial judge 
sentenced some of the students to prison for three months and fined others £50 each. On 
appeal, the Court of Appeal, Civil Division, held that a High Court judge still had power 
at common law to commit instantly to prison for criminal contempt; and that the 
requirement under the Criminal Justice Act 1967 that prison sentences under six months 
be suspended did not apply to committal for contempt. The court did not consider the 
prison sentences to be excessive, but, having regard to all the circumstances, allowed the 
appeal against sentence and bound over the appellants to be of good behaviour for one 
year. 

Contempt in the face of the court includes insulting behaviour, disregard of a 
judge’s ruling and refusal by a witness to give evidence or to answer questions 
which he is required to answer. 

In Attorney- General v Mulholland and Foster two journalists refused to disclose their 
sources of information to a tribunal of inquiry appointed after an Admiralty clerk, 
Vassall, had been convicted of espionage. The tribunal had by statute the powers of the 
High Court in examining witnesses.^ On appeal against a prison sentence imposed by 
the High Court, to whom the tribunal had reported the journalists, it was held that 
journalists had no legal privilege to refuse to disclose sources of information given to 
them in confidence, where the information was relevant and necessary to the trial or 
inquiry. 

So too, in British Steel Corpn v Granada Television Ltd,^ the House of Lords 
ordered the Granada company to reveal the name of an employee of the corpor- 
ation who had passed secret documents to Granada that were then used in a 
programme about the corporation. Although failure by Granada to comply with 
this order would have constituted contempt, the matter was resolved when the 
employee concerned made his identity known. In 1981, the power of the court to 
demand information was limited by Parliament. The court may not now 
request a person to disclose the source of information contained in a publication 
for which he is responsible, unless the court is satisfied that disclosure is neces- 
sary in the interests of justice or national security or for the prevention of 
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disorder or crime.^ If cases sufch as Mulholland and British Steel Corpn were to 
occur today, the statutory test of necessity would have to be applied before the 
court decided to require disclosure, but the outcome might still be the same. 

In Secretary of State for Defence v Guardian Newspapers Ltd"^ a junior civil servant delivered 
anonymously to the Guardian newspaper confidential documents addressed to Cabinet 
ministers by the Secretary of State for Defence. The documents related to the arrival of 
US cruise missiles at Greenham Common airbase. The Ministry of Defence sought to 
recover the documents to help them to identify the person responsible for the leak. The 
House of Lords held that s 10 of the 1981 Act was a valid defence not only where a 
journalist was asked a direct question in court, but also in an action for recovery of 
property where the property once recovered would help to reveal the newspaper’s source. 
But the House also held (Lords Fraser and Scarman dissenting) that it was necessary to 
recover the documents and identify the source of the leak in the interests of national 
security. The minister had expressed concern that a significant document relating to the 
defence of Britain had found its way to a national newspaper. This was of grave import- 
ance for national security, since Britain’s allies could not be expected to continue 
to entrust the government with secret information if it was liable to unauthorised 
disclosure. 

3 Publications prejudicing the course of justice. Until the Contempt of 
Court Act 1981 this matter was governed by the common law, which imposed 
penalties on those whose publications were prejudicial to a fair trial or to civil 
proceedings.^ The law was reformed in 1981, following recommendations of the 
Phillimore committee,® and the decision of the European Court of Human 
Rights in the Sunday Times case. 

Nearly 400 claims against Distillers Ltd, the manufacturers of thalidomide, were pend- 
ing when the Sunday Times published an article which inter alia urged the company to 
make a generous settlement. Later it proposed to publish an article examining the 
precautions taken by the company before the drug was sold. On the Attorney-General’s 
request, the Divisional Court granted an injunction to restrain publication of the article, 
holding that it would create a serious risk of interference with the company’s freedom of 
action in the litigation. The Court of Appeal discharged the injunction, on the grounds 
that the article commented in good faith on matters of outstanding public importance 
and did not prejudice pending litigation since the litigation had been dormant for some 
years. The House of Lords restored the injunction, holding that it was a contempt to 
publish an article prejudging the merits of an issue before the court where this created a 
real risk that a fair trial of the action would be prejudiced; the thalidomide actions were 
not dormant, since active negotiations for a settlement were going on. It was a contempt 
to use improper pressure to induce a litigant to settle a case on terms to which he did not 
wish to agree, or to hold a litigant up to public obloquy for exercising his rights in the 
courts.^ 
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Thereafter the Sunday Times claimed that the decision of the House of Lords infringed 
the freedom of expression protected by art 10 of the European Convention on Human 
Rights. Before the European Court of Human Rights, the main issue was whether, under 
art 10, the ban on publication was ‘necessary in a democratic society ... for maintaining 
the authority and impartiality of the judiciary’. By 1 1 to 9 votes, the court held that the 
ban had not been shown to be necessary for this purpose.® 

The Contempt of Court Act 1981 was designed to bring British law into line 
with the requirements of the Sunday Times decision, though there is much scope 
for argument about whether it does so fully 

Liability for contempt under the 1981 Act is based on the strict liability rule, 
defined to mean ‘the rule of law whereby conduct may be treated as a contempt 
of court as tending to interfere with the course of justice in particular legal 
proceedings regardless of intent to do so’ (si). By s 2, the strict liability rule 
applies to any publication which creates ‘a substantial risk that the course of 
justice in the proceedings in question will be seriously impeded or prejudiced’. 
This applies to both civil and criminal proceedings. The other requirement of 
s 2 is that the proceedings in question must be ‘active’, governed by Sched 1, 
which lays down in detail when civil or criminal proceedings begin to be active. 
Criminal proceedings become active when an individual is arrested or orally 
charged, or when an arrest warrant is issued (whereas at common law liability 
for contempt could arise where legal proceedings were imminent).^® Civil pro- 
ceedings become active not when the writ is served but when the action is set 
down for trial. In some cases, proceedings may be instituted at common law to 
deal with publications which are likely to prejudice the outcome of proceedings 
not yet active within the statutory definition.^ ^ 

The question whether the course of justice in particular legal proceedings 
will be impeded or prejudiced is ultimately one of fact; this will depend primar- 
ily on whether the publication will bring influence to bear which is likely to 
direct the proceedings in some way from the course which they would otherwise 
have followed. Many of the cases on contempt of court, both before and after 
1981, are concerned with pre-trial publicity which may influence the jury. Thus 
Attorney-General v Times Newspapers Ltd}^ concerned reports carried by news- 
papers about a man who had intruded into the Queen’s bedroom at Buck- 
ingham Palace. The man in question was awaiting trial on a number of counts, 
including the theft of a bottle of wine. It was held that a newspaper report that 
he had admitted the theft was a contempt, since it was difficult to see how an 
assertion that an accused person had admitted the very fact which was in issue 
could do otherwise than cause a very substantial risk that the trial might be 
prejudiced. The leading case on s 2(2) is Re Lonrho plc,^^ an extraordinary case 
which arose out of a battle for control of the London department store, Harrods. 

In 1987 the Secretary of State for Trade and Industry appointed inspectors to investigate 
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the affairs of the company which owned the store. The inspectors submitted their report 
in 1988, but the Secretary of State refused to publish it and he also refused to refer the 
matter to the Monopolies and Mergers Commission. Lonrho instituted two applications 
for judicial review, designed to compel the minister to publish the inspectors’ report and 
to refer the matter to the Commission. While appeals on both applications were pending 
before the House of Lords, Lonrho acquired a copy of the inspectors’ report, which the 
Observer agreed to publish in a special issue of the newspaper. Some copies of the issue 
were sent to persons on a mailing list to whom Lonrho had been regularly sending 
propaganda literature. These people included four of the five Lords of Appeal in Ordin- 
ary who were to hear the appeals. These circumstances were referred to three other 
members of the House of Lords. They held that the special issue (which contained 
extensive extracts from the inspectors’ report as well as editorial comment accusing the 
Secretary of State of bad faith) did not create a substantial risk that the course ofjustice 
in Lonrho’s appeals would be seriously impeded or prejudiced. ‘So far as the appellate 
tribunal is concerned, it is difficult to visualise circumstances in which any court in the 
United Kingdom exercising appellate jurisdiction would be in the least likely to be 
influenced by public discussion of the merits of a decision appealed against or of the 
parties’ conduct in the proceedings’. 

A number of defences are provided in the 1981 Act. The first of these is the 
defence of innocent publication (s3), where the person responsible for the 
publication can prove that, having taken all reasonable care, he did not know 
that relevant legal proceedings were active. The second is the contemporary 
reporting of legal proceedings in respect of ‘a fair and accurate report of legal 
proceedings held in public, published contemporaneously and in good faith’ 
(s4(l)). However, a court may order that publication of reports be delayed 
where necessary to avoid a substantial risk of prejudice to the administration of 
justice (s4(2)).^^ This power may be exercised even in respect of committal 
proceedings that are not subject to statutory reporting restrictions.^® It was 
used during the trial of Mr Clive Ponting under the Official Secrets Act 1911 to 
prevent a television company from recreating the court proceedings as a drama 
documentary at the end of each day.^^ But the power may not be used to 
prevent television reporting of criminal proceedings in order to ensure that an 
undecided jury spending the night in a hotel is not subject to any improper 
influence.^® The third defence is where the publication contains a good faith 
discussion of public affairs if the risk of prejudice to particular legal proceedings 
is merely incidental to the discussion (s5). In Attorney-General v English Lord 
Diplock noted that s 5 does not take the form of an exception to s 2, but stands 
on an equal footing with it: Tt does not set out exculpatory matter. Like s 2(2) it 
states what publications shall not amount to contempt of court despite their 
tendency to interfere with the course ofjustice in particular legal proceedings’.^^ 

In Attorney-General v English the Daily Mail published an article in support of a woman 
standing for election to Parliament as an independent pro-life candidate, one of her aims 
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being to stop the alleged practice in hospitals whereby newly-born handicapped babies 
are allowed to die. At the time the article was published a well-known paediatrician was 
standing trial, accused of murdering a three-day old boy with Down’s syndrome, by 
allowing him to die of starvation. The House of Lords held that this did not amount to a 
contempt of court; although the publication of the article on the third day of the trial was 
capable of prejudicing the jury, the publication was a discussion in good faith on a 
matter of wide public interest and the risk of prejudice was incidental to the discussion. 
To hold otherwise ‘would have prevented [the candidate] from . . . obtaining publicity 
for what was a main plank in her election programme and would have stifled all 
discussion in the press . . , about mercy killing from the time that [the doctor] was 
charged in the magistrates’ court in February 1981 until the date of his acquittal [in] 
November of that year’ (Lord Diplock).^®^ 

4 Other acts interfering with the course of justice. Nothing in the Con- 
tempt of Court Act 1981 is designed to restrict liability for contempt of court in 
respect of conduct intended to impede or prejudice the administration of justice 
(s 6(2)). Many other acts are punishable as contempts, some of them also being 
criminal offences in their own right, for example, attempts to pervert the course 
of justice or interference with witnesses. A prison governor who, acting under 
prison rules, obstructed a prisoner’s communication with the High Court was 
held to be in contempt.^® It is a contempt to punish or victimise a witness for 
evidence which has already been given, even in proceedings which have con- 
cluded, since this might deter potential witnesses in future cases. ^ It may be a 
contempt of court for a solicitor to disclose to a journalist documents relating to 
litigation. 

A prisoner challenged the legality of a Home Office decision to set up a ‘control unit’ for 
prisoners considered to be troublemakers. An order for discovery of documents being 
made against the Home Office, a large number of official documents were made avail- 
able to the prisoner’s solicitor. She undertook that the documents would be used only for 
the case in hand, but she later allowed a journalist to see documents which had been read 
out in open court. The journalist published an article based on these documents. The 
House of Lords held (by three to two) that although the documents had been read in 
court, and could have been reported by journalists present, the solicitor was guilty of 
contempt since she had used the documents for a purpose which was not necessary for 
the conduct of her client’s case, and had broken her implied undertaking to the court that 
had ordered discovery.^ 

Interference with the work of a jury may constitute contempt, whether before, 
during or after a trial. By s 8 of the Contempt of Court Act 1981 , it is a contempt 
of court to solicit, obtain or disclose details of any statements made or votes cast 
by jurors during their deliberations in any legal proceedings. This reversed a 
decision in 1980 that a magazine article disclosing aspects of the jury’s deliber- 
ations during the trial of Mr Jeremy Thorpe was not a contempt of court. ^ 
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The dynamic nature of the law of contempt has been well demonstrated by 
recent decisions arising out of important disputes between the courts and the 
press. It is a contempt for a newspaper to disregard a judge’s directions that the 
names of prosecution witnesses in blackmail cases should not be published.^ But 
the power to issue such directions is not limited to blackmail cases. 

In Attorney-General v Leveller Magazine Ltd a magazine published the name of a prosecution 
witness at an official secrets trial, who had been described in court as Colonel B. The 
House of Lords held that it was contempt of court to publish a witness’s name if this 
interfered with the administration of justice. But on the facts no contempt had occurred, 
since inter alia no clear direction against publication had been given by the magistrates; 
and Colonel B’s identity could have been discovered from evidence given in open court.^ 

The uncertainties left by this decision were lessened by the Contempt of Court 
Act 1981. By s 11, where a court has the power to withhold evidence from the 
public (although the court is sitting in public) and allows the name of a witness 
or other matter to be withheld, it may restrict publication accordingly.^ Thus it 
would be a contempt of court to publish such information, even though the 
identity of the witness could be discovered from evidence given in open court, as 
in the Leveller Magazine case. However, a court cannot prohibit the press from 
reporting names which are mentioned in court unless there has first been a 
direction that these names should be withheld from the public.^ Under earlier 
legislation, it is contempt to publish details of certain judicial proceedings that 
are held in private (for example, proceedings relating to the adoption or custody 
of infants, national security or industrial secrets).® 

It may also be contempt to publish material which has been the subject of an 
injunction against another party.® A third party who knowingly acts in breach 
of the terms of the injunction may be in contempt even though he or she is not a 
party to the proceedings and indeed may not have had an opportunity to make 
representations to these proceedings. 

In 1986 interlocutory injunctions were granted against two newspapers, the Guardian and 
the Observer, restraining them from publishing material from the book Spycatcker, by Mr 
Peter Wright, pending a full trial of the action in which the Attorney-General sought 
permanent injunctions on the ground that the information was confidential. While 
interlocutory injunctions were still in force, extensive extracts from the book were pub- 
lished in other newspapers, including the Sunday Times. The House of Lords held that 
these publications amounted to a contempt of court, even though the injunctions had not 
been issued against these newspapers in the first place. In the view of the House, where a 
party (C) knowingly does something which would if done by B be a breach of an 
injunction obtained by A against B, C is guilty of contempt of court if this conduct 
interferes with the administration ofjustice between A and B. In this case the publication 
by C (the Sunday Times) did interfere with proceedings between A (the Attorney-General) 
and B (the Guardian and the Observer). The consequences of the publication by the Sunday 
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Times before the main Spycatcher trial was to nullify, in part at least, the purpose of such 
trial, because it put into the public domain part of the material which the Attorney- 
General claimed should remain confidential. 


The scope of contempt of court 

Many legal disputes are determined not by the civil and criminal courts but by 
administrative tribunals. These bodies have no inherent power to deal with 
conduct which prejudices their proceedings, but the High Court has power to 
punish conduct that is in contempt of inferior courts.^^ Are tribunals to be 
classified as inferior courts for this purpose? In 1980 the House of Lords held 
that, despite its name, a local valuation court that hears appeals against rating 
valuations was not a court, since its functions were essentially administrative; it 
was thus not protected by the law of contempt. The government’s response to 
this decision was to propose that contempt of court be extended to all tribunals, 
but neither this nor a proposal to list tribunals for this purpose was accepted in 
Parliament. The Contempt of Court Act 1981 thus does not deal with the 
matter, although s 19 defines ‘court’ as including ‘any tribunal or body exercis- 
ing the judicial power of the State’. The effects of this definition in the frame- 
work of the Act are far from clear, though it has been held that a mental health 
review tribunal is a court for this purpose and as a result its proceedings are 
subject to the law of contempt.^"^ Tribunals within the definition now appear to 
have power under s 9 to control the use of tape recorders in proceedings before 
them, and possibly under s 1 1 to direct that certain matters be not published. 


Procedure in contempt cases 

In English law contempt is treated as a common law misdemeanour. Unlike 
other crimes it may be dealt with by a superior court in summary proceedings 
and without a jury. An indictment before judge and jury is possible but 
unusual. Criminal contempts may be punished by a fine or by a prison sen- 
tence. A two-year prison sentence is now the maximum that may be imposed by 
a superior court. Inferior courts may imprison for up to one month or impose 
a fine. All orders for committal must now be for a fixed term, but the court may 
order release at an earlier date.^® While the superior courts need to be able to 
exercise summary powers, the normal safeguards of criminal process should not 
be absent from contempt proceedings. In 1960 a general right of appeal was 
provided in cases of criminal contempt^ ^ and legal aid became available in 
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1981.^^ In appropriate cases it may also be possible to obtain an injunction to 
restrain a publication which creates a substantial risk of serious prejudice to the 
trial of the action. For although the courts are rightly concerned to protect 
freedom of expression, they are equally anxious to protect the right to a fair 
trial. Prejudicial publicity may also lead to a conviction being quashed, as in i? y 
Cullen^^ where three Irish nationals (the Winchester Three) were found guilty of 
conspiracy to murder the then Secretary of State for Northern Ireland. During 
their trial, in the course of which the accused refused to give evidence, the Home 
Secretary announced plans to change the law on the right to silence. This was 
widely reported in the media, which also carried interviews by the Secretary of 
State for Northern Ireland (who said that those who stood on the right to silence 
in terrorist cases did so to conceal their guilt) and by Lord Denning (who said 
that too many people had been acquitted when they were guilty and that the 
right to silence should be abolished, particularly in Northern Ireland).^ But it 
does not follow that a conviction for contempt for prejudicing a fair trial will 
lead to the acquittal of the accused.^ 

After a press campaign about a dubious insurance company, its prime mover Savundra 
was interviewed on television by David Frost. Soon after, charges of fraud were brought 
against Savundra. When he appealed against his conviction claiming that this interview 
had prevented him from receiving a fair trial, the Court of Appeal considered that the 
object of the interview had been to establish Savundra’s guilt at a time when ‘it must 
surely have been obvious to everyone’ that fraud charges were about to be brought. Yet 
the court rejected an appeal against the conviction on the grounds that the trial did not 
take place until 1 1 months after the interview, that the judge warned the jury not to take 
into account any pre-trial publicity, and that the case for the Crown was so overwhelm- 
ing that no jury could conceivably have returned any different verdict against Savundra. 

Scots law 

The law of contempt of court serves the same broad purposes both in England 
and Scotland, But the law is distinct and there are many procedural differences. 
Thus Scots law does not recognise the distinction between civil and criminal 
contempts and the law of contempt is regarded as ‘sui generis’.^ The contempt 
jurisdiction may be exercised by the Court of Session, the High Court of 
Justiciary and the sheriff court. Reliance is placed for some purposes upon the 
residual authority, or nobile officium, of the Court of Session and the High 
Court, to whom a petition and complaint alleging a contempt may be presented 
with the consent of the Lord Advocate. Appeal lies either by normal channels of 
appeal or through a petition to the nobile officium. In some instances the law 
has been more strictly applied in Scotland than in England.^ The Phillimore 
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committee considered that the law applying to the press and broadcasting 
should be the same in the two jurisdictions; consequently the Contempt of 
Court Act 1981 for the most part applies both in England and Scotland, includ- 
ing the reforms in the strict liability rule discussed above. 


C. The executive and the machinery of justice^ 

The court system is part of the framework by which our society is governed and 
it cannot be totally separated from the executive. Such questions as what courts 
we should have, in what buildings they should be housed, and how the court 
system should be paid for, are questions which cannot be decided by the judges 
and the legal profession. Many countries have a Ministry of Justice to adminis- 
ter the court system. This was proposed for the United Kingdom in 1918 by the 
Haldane committee on the machinery of government^ but a Ministry of Justice 
by that name has never been established. Instead the duties that would fall to 
such a ministry are in England and Wales exercised principally by the Lord 
Chancellor and the Home Secretary, and in Scotland by the Secretary of State 
for Scotland and the Lord Advocate. 


Lord Chancellor^ 

The Lord Chancellor is concerned with virtually all judicial appointments in 
England and Wales, appointing to the magistracy himself, formally advising the 
Crown on new circuit and High Court judges, and informally advising the 
Prime Minister on the most senior judicial appointments. He is entitled to 
preside over the House of Lords in its judicial work and the Judicial Committee 
of the Privy Council although today Lord Chancellors do not sit frequently. He 
is titular head of the Supreme Court; within the High Court, he is president of 
the Chancery Division, although the duties of this office are performed by the 
Vice-Chancellor. 

The administrative business of the Supreme Court and the appointment of 
court officials are in the hands partly of the Lord Chancellor and partly of the 
judges, primarily the presidents of the various divisions of the court. Rules of 
the Supreme Court are made by the Rule Committee, consisting of the Lord 
Chancellor and other judges together with practising barristers and solicitors. 
The secretariat comes from the Lord Chancellor’s department. The Lord 
Chancellor is responsible for the administration of the county court system; thus 
he may alter the boundaries of county court districts and the groupings of 
county courts into circuits. He appoints the County Court Rule Committee and 
may alter or disallow the rules which it prepares. By the Courts Act 1971, the 
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Lord Chancellor assumed responsibility for setting up a unified service to 
administer the courts and acquired power to issue directions regarding sittings 
of the High Court outside London. Rules for the Crown Court are made by the 
Lord Chancellor together with the Crown Court Rule Committee. Additional 
statutory powers were conferred on the Lord Chancellor by the Courts and 
Legal Services Act 1990. These include the allocation and transfer of business 
between the High Court and county courts; the appointment of members to the 
Lord Chancellor’s advisory committee to maintain and develop standards in 
the education, training and conduct of those offering legal services; and the 
authorisation of professional bodies which can grant rights of audience before 
the courts. In April 1992, responsibility for the organisation and management of 
magistrates’ courts was transferred from the Home Secretary to the Lord 
Chancellor. 

The Lord Chancellor’s department has a growing responsibility for adminis- 
trative tribunals, especially since the Tribunals and Inquiries Act 1958. The 
Council on Tribunals is appointed jointly by the Lord Chancellor and the Lord 
Advocate and reports to these ministers. The Lord Chancellor appoints the 
chairmen of many tribunals; dismissal of a chairman or member of a tribunal 
usually requires the approval of the Lord Chancellor. The Lord Chancellor has 
also important duties in connection with the solicitors’ profession, for example, 
power to regulate the rates of remuneration.® He is the minister responsible for 
the legal aid schemes; and it is through his department that central funds are 
provided for neighbourhood law centres. The Lord Chancellor also has broad 
responsibility for the Land Registry and the Public Trustee. The Public Record 
Office was placed under his direction by the Public Records Act 1958; there is 
an advisory committee on public records of which the Master of the Rolls is 
chairman. Under the Courts and Legal Services Act 1990, s21, the Lord 
Chancellor is responsible for the appointment of the Legal Services Ombuds- 
man, an office created by that Act. 

The Lord Chancellor is also Speaker of the House of Lords and a member of 
the Cabinet. He has no greater security of tenure than any other minister, 
although the post is less vulnerable to Cabinet re-shuffles and Lord Chancellors 
tend to remain in post longer than other Cabinet ministers. The office is a 
bridge between the judicial and the political worlds. Despite its judicial re- 
sponsibilities, the office must be classed as political . A previous political career 
is not an essential qualification, but (until the appointment of Lord Mackay of 
Clashfern in 1987) all modern Lord Chancellors have had extensive and suc- 
cessful experience of practice at the English bar; some before becoming Lord 
Chancellor have already held judicial appointments, others have been law 
officers of the Crown. Despite the heavy departmental duties of the Lord 
Chancellor it was only in 1992 that a junior minister was appointed to his 
department, able to act for him if required in the House of Commons. When in 
1979 the present scheme of select committees related to government depart- 
ments was created by the Commons, neither the Lord Chancellor’s department 
nor the Law Officers’ departments were brought within it, although this would 
have been a valuable means of informing MPs about the problems of adminis- 
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tering the system ofjustice.^ In 1991, the government agreed to extend the select 
committee system to include the functions of the Lord Chancellor’s and Law 
Officers’ departments, but excluding individual cases and judicial appoint- 
ments, the advice of the Law Officers to the government, and prosecution 
policy. 

Responsibilities for law reform 

As well as his responsibility for the judicial system, the Lord Chancellor has a 
general responsibility for law reform in England and Wales. Many branches of 
law are the responsibility of particular departments (thus housing and town 
planning law is a matter for the Department of the Environment; company law 
for the Department of Trade) and the Home Secretary has the primary re- 
sponsibility for reform of the criminal law. The Lord Chancellor is therefore 
mainly concerned with those areas of civil law which are not looked after by 
particular departments. The Law Commissions Act 1965 was essentially the 
work of Lord Gardiner, then Lord Chancellor; this established the Law Com- 
mission (for England) and the Scottish Law Commission to keep under review 
all the law with which each is concerned ‘with a view to its systematic develop- 
ment and reform’, including codification and generally the simplification and 
modernisation of the law.^^ Members of the Law Commission in England are 
appointed by the Lord Chancellor for terms not exceeding five years. They are 
qualified for appointment through holding judicial office (the chairman of the 
Commission is always a judge seconded from the High Court) or having pro- 
fessional or academic experience of the law. Programmes of work prepared by 
the Commission and approved by the Lord Chancellor are laid before Parlia- 
ment; the Lord Chancellor may ask the Commission to report on particular 
topics. While the Law Commissions consult widely with the legal profession, 
government departments and other interested parties, they exercise an indepen- 
dent judgment in preparing recommendations for reform. The two Law Com- 
missions must consult with each other and they may produce joint reports. Very 
many Law Commission reports have been followed by legislation, but pressure 
on parliamentary time and a lack of political interest may still be obstacles to 
reform. 

Home Secretary 

While the appointment of judges to administer the criminal law is a matter for 
the Lord Chancellor, the Home Secretary, as the minister responsible for law 
and order, has a general responsibility for the system of criminal justice, includ- 
ing the police and the administration of prisons and other penal institutions. In 
1959 the Home Secretary set up the Criminal Law Revision Committee, con- 
sisting of a small number of judges, barristers, solicitors and academic lawyers, 
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to examine such aspects of the criminal law as he might refer to them from time 
to time. In 1972, the committee produced a controversial report on the rules of 
evidence in criminal trials. The Home Secretary formerly had some responsi- 
bility for the magistrates’ courts, but we have seen that in 1992 organisational 
responsibility for the magistrates’ courts was transferred to the Lord Chancel- 
lor. Magistrates’ courts are not subject to control by the executive in the 
exercise of their judicial functions. The Home Office however seeks to foster 
uniformity by means of advisory circulars on such topics as the collection of 
fines, and sometimes the interpretation of new legislation. It is important in 
terms of constitutional principle that such circulars should be publicly available 
and not become a means for giving secret instructions to the magistrates. The 
training of lay magistrates is now compulsory, but this is supervised not by the 
Home Office but by the Lord Chancellor’s department. 

The Law Officers of the Crown 

The Law Officers of the Crown in respect of England and Wales are the 
Attorney-General and Solicitor-General. Their historic role is to represent the 
Crown in the courts. They now act as legal advisers to the government on 
important matters which cannot be left to the lawyers in the civil service who 
advise the departments on day-to-day matters. The English Law Officers are 
today invariably members of the House of Commons and of the English bar; as 
ministers they support the government of the day. Their duties require them to 
fill a wide variety of roles, which include leading for the Crown in major 
prosecutions (especially in trials involving state security) or in major civil 
actions to which the Crown is a party. They are assisted by junior counsel to the 
Treasury, who are practising barristers and hold no political office. Represent- 
ing the Crown, the Law Officers take part in many judicial or quasi-judicial 
proceedings relating to the public interest, such as statutory tribunals of 
inquiry and contempt of court proceedings.^® The Attorney-General’s consent 
is needed for relator actions: his decisions granting or refusing consent are not 
subject to review by the courts. They also have parliamentary responsibilities, 
helping to see legal and fiscal Bills through the Commons and giving advice to 
the Committee on Privileges. The Attorney-General is responsible for the work 
of the Treasury Solicitor, and for the parliamentary counsel who draft most 
government Bills; but Bills that relate exclusively to Scotland or Northern 
Ireland are prepared by parliamentary draftsmen for Scotland and Northern 
Ireland respectively. The Attorney-General is leader of the English bar. He has 
sometimes been a member of the Cabinet but in view of his duties in connection 
with prosecutions, it is regarded as preferable that he should remain outside the 
Cabinet as the government’s chief legal adviser, attending particular Cabinet 
meetings only when summoned. Many Law Officers receive further advance- 
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ment to judicial or political posts, but today the Attorney-General has no claim 
to become Lord Chief Justice when a vacancy in that office occurs: the develop- 
ment of any such claim was effectively stifled by the disastrous elevation of Sir 
Gordon Hewart as Lord Chief Justice in 1922J^ In 1974, the Labour Law 
Officers declined the knighthoods that have customarily gone with their jobs 
Where a Law Officer has given advice to a minister on a matter upon which the 
minister has subsequently acted, the opinion is treated as confidential and not 
laid before Parliament or quoted from in debate; but if a minister considers it 
expedient to do so, he may make the advice known to Parliament and there is no 
absolute rule of confidentiality.^® 


The machinery of justice in Scotland 

Except for his membership of the House of Lords and for his part in nominating 
the two Lords of Appeal in Ordinary who by custom are appointed from 
Scotland, the Lord Chancellor has no jurisdiction in Scotland. The Secretary of 
State for Scotland has a wide responsibility for Scotland’s internal affairs. 
Under him, the Scottish Home and Health Department is responsible for the 
police and the penal system. The department also has many responsibilities for 
the legal system, including legal aid. In 1971, the Secretary of State was placed 
under a general duty to secure the efficient organisation of the sheriff courts, 
and was equipped with ample powers of issuing administrative directions, re- 
organising the sheriffdoms, providing court-houses and so on.^ His duties are 
discharged through the Scottish Courts Administration. The Secretary of State 
appoints the justices of the peace who sit in the district courts. In respect of law 
reform the Secretary of State has general oversight of all branches of the law 
which are not the specific responsibility of other government departments or of 
the Lord Advocate.^ 

The law officers for Scotland are the Lord Advocate and the Solicitor- 
General for Scotland. They represent the Crown’s interests before the Scottish 
courts and they advise the government on matters of Scots law. But their 
position is not identical with their English counterparts. It has not always been 
possible to fill these offices from the House of Commons^ and a life peerage may 
be conferred on the Lord Advocate if he is not an MP. The head of the Scottish 
bar is the elected Dean of the Faculty of Advocates, not the Lord Advocate. One 
important function of the Lord Advocate is that, assisted by the Solicitor- 
General, he controls the system of public prosecutions throughout Scotland. 
The Lord Advocate discharges machinery of justice and law reform functions 
which in England are performed by the Lord Chancellor. These now include 
the appointment of the Scottish Law Commission, and responsibility for the 
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reform of branches of the law relating to evidence and civil procedure."^ The 
Lord Advocate is responsible for the parliamentary draftsmen who draft Bills 
applying to Scotland. Functions which in England are performed by the Lord 
Chancellor as head of the judiciary are in Scotland entrusted to the Lord 
President of the Court of Session: these include the making of rules of court 
procedure and the appointment and removal of tribunal personnel. 


Control of prosecutions in England and Wales^ 

In principle, private persons may institute prosecutions in English law for any 
criminal offence unless by statute this has been excluded.® In practice the great 
majority of criminal prosecutions are initiated by the police; others are insti- 
tuted by government departments (for example, revenue departments for eva- 
sion of tax) or local authorities (for example, for breach of byelaws). Certain 
prosecutions may by statute be instituted only with the consent of the Attorney- 
General, for example, for certain offences against the state or public order, 
under the Official Secrets Acts 1911-1989 or the Public Order Act 1986, and for 
obscenity in dramatic productions under the Theatres Act 1968. 

The position regarding criminal prosecutions in England and Wales was 
overhauled by the Prosecution of Offences Act 1985 which introduced a public 
prosecution service. The Crown Prosecution Service is under the central direc- 
tion of the Director of Public Prosecutions, an office which was created in 1897. 
Until 1983, the DPP, a barrister or solicitor of not less than ten years’ standing, 
was appointed by the Home Secretary, but is now appointed by the Attorney- 
General to work under his general supervision. Apart from the DPP, other key 
personnel in the Crown Prosecution Service are the Chief Crown Prosecutor 
(appointed by the DPP to supervise the work of the CPS in geographical areas) 
and Crown Prosecutors (barristers or solicitors who conduct proceedings under 
the direction of the DPP). The functions of the CPS include the conduct of all 
criminal proceedings instituted by the police, the decision to institute proceed- 
ings in difficult or important cases, and the giving of advice to the police on all 
matters relating to criminal offences. The DPP may take over a prosecution 
begun by someone else if he considers this desirable. But he (or she) has no 
direct power to stop a prosecution, though occasionally he takes over a case and 
then offers no evidence, so that an acquittal automatically follows. The 
Attorney-General may however exercise the prerogative power to stop a pros- 
ecution on indictment by issuing a nolle prosequi. This power is rarely used 
today: abuse of the power would be subject to criticism in Parliament; but may 
not be reviewed by the courts. 

The decision whether to prosecute or not may involve difficult questions of 
law and proof. It may also involve questions of prosecuting policy. Prosecuting 
is not a judicial function but an executive function; it has been called a quasi- 
judicial function, although what that signifies is not very clear. Most difficult for 


^ Note 2 above. 

^ For background see Report of Royal Commission on Criminal Procedure, Cmnd 8092, 1981, 
PtII. 

^ For the procedural rights of a private prosecutor, see R v George Maxwell (Developments) Ltd 
[1980] 2 All ER 99; R v DPP, ex parte Hallos (1988) 87 Cr App Rep 340. 
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the prosecutor may be to decide when the public interest requires that a case 
which would probably lead to a conviction should nonetheless not be pros- 
ecuted.^ In the case of prosecutions instituted by the DPP or the Attorney- 
General, what political control is there over the discretion that may have been 
exercised? Can the Prime Minister or the Cabinet control or influence the 
Attorney-General’s decision? What is the Attorney-General’s responsibility to 
Parliament for prosecution decisions? These difficult questions were raised by 
the Campbell case in 1924, which brought down the first Labour government.^ 
In brief, the Attorney-General, Sir Patrick Hastings, who was experienced in 
advocacy but not in ministerial work, authorised the prosecution of J R Camp- 
bell, acting editor of a Communist weekly, for having published an article which 
apparently sought to seduce members of the armed forces from their allegiance 
to the Crown. A few days later, the prosecution was withdrawn in circum- 
stances which suggested that improper political pressure had been brought to 
bear on the Attorney-General. The true facts are not easy to establish but the 
Cabinet minutes record a decision by the Cabinet on 6 August 1924 that "no 
public prosecution of a political character should be undertaken without the prior sanction of 
the Cabinet being obtained! i the Cabinet also agreed to adopt the course indicated 
by the Attorney-General ie to withdraw the Campbell prosecution.^ 

Whatever the faults of the different actors in the Campbell affair, and the 
precedents were less clear than the critics of the Labour government stated, 
there can be no doubt that the Cabinet decision in the words italicised was 
asserting a right to interfere in prosecuting decisions which was constitutionally 
improper, as well as being seriously vague. The decision was promptly res- 
cinded by the next Cabinet. The present doctrine is something like this: the 
Attorney-General is required to take his own prosecuting decisions, and must 
not receive directions from the Cabinet or any ministerial colleague; in his 
decisions he must not be influenced by considerations of party advantage or 
disadvantage; but if he considers that a particular case involves wider questions 
of public interest or state policy, he may seek information from ministerial 
colleagues and also their opinions.^ ^ It is not possible to know whether it is 
present-day practice for such information or opinions to be sought at meetings 
of the Cabinet, but this seems unlikely. Since current practice emphasises that 
the Attorney-General must make his decisions personally, it follows that he 
bears personal responsibility to Parliament for these decisions; and that there is 
no collective responsibility for his decisions, except to the extent that the Prime 
Minister could be criticised for allowing an incompetent Attorney-General to 
remain in office. It is in order for questions to be asked in the Commons about 


^ See Cmnd 8092, pp 128-9. 

® Edwards, Law Officers of the Crown, chs 10 and 11; Edwards, The Attorney-General, Politics and the 
Public Interest, pp 310-17; FH Newark (1969) 20 NILQ 19. For the censure debate, see HC 
Deb, 8 October 1924, col 581. 

^ Newark, op cit, p 35. 

What IS a public prosecution of a political character? It might refer to {a) prosecution of a 
politician for an ordinary criminal offence, (b) prosecution of a politician for offences related 
to his political activities eg corruption or election offences, (c) prosecution of an individual for 
his political beliefs, (d) prosecution for criminal conduct committed in the course of a strike or 
political demonstration, [e) prosecution for offences against the security of the state, etc. 

See the Shawcross statement in the debate on the gas strikers, HC Deb, 29 January 1951, col 
681; and HC Deb, 16 February 1959, col 31. 




404 Part II: The institutions of government 


particular decisions made by the Attorney-General: how much information the 
Attorney-General gives in reply is a matter for his own discretion. 

The creation of the Crown Prosecution Service in 1988 brought into greater 
prominence the scope for central influence over the criminal justice system, 
which had previously been exercised without publicity. The House of 
Commons itself has no effective machinery for ensuring due accountability to 
the House for the Attorney-General’s decisions, the assumption being that both 
he and the DPP should be free from extraneous political interference in their 
work. In 1991, the select committee system in the House was extended to 
include certain functions of the Law Officers. 

Control of prosecutions in Scotland 

While in England the Attorney-General has traditionally been concerned only 
with a few exceptionally difficult or sensitive prosecutions, in Scotland, the Lord 
Advocate is responsible for virtually all criminal proceedings, assisted by the 
Solicitor-General for Scotland and a number of Advocates-Depute, who are 
practising advocates retained to act for the Crown. The work is conducted 
through the Grown Office in Edinburgh and by procurators-fiscal who serve in 
every part of Scotland. The police make no prosecuting decisions, reporting 
every case to the procurator-fiscal, who may decide whether to prosecute or 
may refer a case to the Crown Office for the decision of an Advocate-Depute or 
a Law Officer. Prosecution policies are laid down by the Lord Advocate and are 
binding on all procurators-fiscal. Some of these policies are publicly known: 
thus it was at first considered unnecessary for the Sexual Offences Act 1967, 
which in England legalised homosexual conduct between consenting adult 
males in private, to be extended to Scotland since it was already Crown Office 
policy not to prosecute in such cases. In Scotland private prosecutions are 
virtually unknown, although in law a private citizen may prosecute if he or she 
has a personal and peculiar interest in the case and gets the permission of the 
High Court of Justiciary.^® Such permission was given in a much-publicised 
Glasgow rape case in 1982, in which prosecution by the Crown was barred 
because of an earlier statement on behalf of the Lord Advocate that no further 
proceedings would be taken. What has been said earlier about the personal 
responsibility of the Attorney-General and his freedom from political direction 
applies equally to the Lord Advocate, but is of even greater significance under 
the Scottish system than in England. In 1982, a judicial inquiry into events 
related to the Meehan case held inter alia that mistakes had been made by the 
Crown Office, particularly in failing to coordinate the extensive investigations 
involved; but such an inquiry is a very rare event. 


Cf Edwards, Law Officers of the Crown, p 261. 

See the controversy over jury-vetting in 1978-80: HC Deb, 1 August 1980, col 1929; MD A 
Freeman [1981] CLP 650; Harman and Griffith, Justice Deserted. See also Practice Note [1980] 3 
All ER 785. See now, p 563 below. 

Page 223 above. 

The law on homosexuality in Scotland was changed in Criminal Justice (Scotland) Act 1980, 
s80. 

16 j^p Coats Ltd V Brown 1909 SC ( J) 29; McBain v Crichton 1961 JC 25. 

H V Sweeny 1983 SLT 48. And see HC Deb, 21 January 1982, col 423. 

HC 444 (1981-82), pp 1257-63. 
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The prerogative of pardon^^ 

The royal prerogative of pardon is exercised by the Crown on the advice of the 
Home Secretary in cases from England and Wales and, in cases from Scotland, 
by the Secretary of State for Scotland. Each minister acts on his individual 
responsibility in giving his advice to the Crown. A royal pardon could in law be 
used as a bar to criminal prosecution being brought (as was the effect of the 
blanket pardon given by President Ford to ex-President Nixon in 1974). But in 
British practice, a pardon is granted only after conviction when there is some 
special reason why a sentence should not be carried out or why the effects of a 
conviction should be expunged. Now that the right of an appeal in criminal 
cases is recognised, a pardon is not normally granted in respect of matters that 
could be raised on an appeal. Pardons under the prerogative are of three kinds: 
{a) an absolute or free pardon, which sets aside the sentence but not the 
conviction;*^® {b) a conditional pardon, which substitutes one form of punish- 
ment for another (for example, the substitution of life imprisonment for the 
death penalty, which occurred when the prerogative of mercy was exercised in 
the days of capital punishment);^ and {c) a remission, which reduces the 
amount of a sentence without changing its character, and has been used to 
enable a convicted spy to be exchanged for a British subject imprisoned abroad. 
In dealing with a petition for the exercise of the prerogative, the Home Sec- 
retary may refer the whole case to the Court of Appeal or may request an 
opinion from the court on any point arising in the case.^ The prerogative power 
of pardon may not be used to vary the judgment of the court in matters of civil 
dispute between citizens. Under the Act of Settlement 1700, a pardon may not 
be pleaded in bar of an impeachment by the Commons, nor under the Habeas 
Corpus Act 1679 may the unlawful committal of any person to prison outside 
the realm be pardoned. 

Extensive use of the power of pardon could come close to being an attempt to 
exercise the royal power to dispense with laws which was declared illegal in the 
Bill of Rights 1689. The Home Secretary is answerable to Parliament for the 
advice which he gives to Parliament. Before the abolition of the death penalty, 
questions could not be raised in the House of Commons regarding a case while 
it was still pending.^ 

The Treasury Solicitor 

The Treasury Solicitor is the head of the government legal service.*^ His depart- 
ment carries out legal work for the Treasury and for all government depart- 


See ATH Smith [1983] PL 398; also the report 'Miscarriages ofjustice’ HC 421 (1981-82) 
and, for the position in Scots law, CHW Gane 1980 JR 18. And see B V Harris [1991] PL 
387 (judicial review of the prerogative of mercy?). 
i?z;Foj^«r[1985]QB 115. 

* P. Brett (1957) 20 MLR 131. 

^ Criminal Appeal Act 1968, s 17. Gf Criminal Procedure (Scotland) Act 1975, s 263. See Leitch 
V Secretary of State for Scotland 1983 SLT 394. Where someone receives a pardon and there has 
been a miscarriage of justice, compensation is in some circumstances payable* Criminal 
Justice Act 1988, s 133. See above, p 384. 

^ G Marshall [1961] PL 8. 

^ See Sir R Andrew, Review of the Government Legal Service (Cabinet Office, 1989); also [1989] PL 
374. 
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ments which do not have their own solicitors or, as in the case of the Foreign 
Office, their own legal advisers. The department undertakes conveyancing work 
for the government; it also undertakes most of the litigation to which the Crown 
or a department is a party in the superior courts. The Solicitor to the Secretary 
of State for Scotland serves a similar function in relation to the Scottish depart- 
ments. 



Part III 


The citizen and the state 




Chapter 19 

The nature and protection of civil liberties 


This part is concerned with the legal regulation of civil liberties. The first 
question is to determine what is meant by civil liberties. There is a great deal of 
terminological inconsistency in this area, with a number of terms frequently 
used - human rights, civil liberties, fundamental rights ~ often referring to the 
same thing. To add to the confusion, many of these so-called rights or liberties 
are neither rights nor liberties at all, but are merely aspirations or standards to 
be applied and followed. In the absence of a firm constitutional, statutory or 
common law basis, they can be identified as rights only by the natural lawyer, 
but not by the positivist. The rights and liberties under discussion essentially 
divide into two kinds. On the one hand, there are social and economic rights - 
the right to employment, health care, housing and income maintenance during 
periods of ill-health, unemployment or old age. On the other hand, there are the 
classical civil and political rights - the right to liberty of the person, the right to 
form political parties and to participate in elections, and the rights to freedom of 
conscience, religion and expression. Traditionally the realm of civil liberties has 
been confined to this latter group, to the exclusion of the former even though 
social and economic security are indispensable to effective participation in the 
civil and political life of the community. Yet, although there are several inter- 
national treaties promoting social and economic security,^ the boldness of their 
aspirations is generally matched only by the difficulties in their enforcement, 
while few democracies in the western common law tradition take them seriously 
as fundamental rights. The position is different with regard to so-called civil 
and political rights. One international treaty in particular - the European 
Convention on Human Rights^ - has had a significant influence on British law 
and practice, with the British government having been held in violation of its 
terms over 20 times and having introduced legislation on several occasions to 


* These include the Convention of the International Labour Organisation, a United Nations 
agency based in Geneva, set up to promote the interests of working people. Also important is 
the Council of Europe’s Social Charter of 1961, while the EC Charter of the Fundamental 
Social Rights of Workers of 1989 may also contribute to the development of social law. On the 
former, see Harris, The European Social Charter, On the latter, see Wedderburn, The Social 
Charter, European Company and Employment Rights. 

2 Cmd 8969, 1953. 
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give effect to rulings of the European Court of Human Rights.^ Many western 
countries give constitutional protection to civil and political rights, often in a 
Bill of Rights with which all executive and legislative measures must comply, 
failing which they may be struck down by the courts. Britain is one of only a few 
western nations (the others being Israel and until recently New Zealand) which 
do not have a Bill of Rights enshrining and protecting civil and political liberties 
in this way."^ 


A. The British approach 

The common law 

The traditional British approach to the protection of civil liberties has been 
greatly influenced by Dicey. ^ For him there was no need for any statement of 
fundamental principles operating as a kind of higher law because political 
freedom was adequately protected by the common law and by an independent 
Parliament acting as a watchdog against any excess of zeal by the executive.® 
Under the common law, a wide measure of individual liberty was guaranteed 
by the principle that citizens are free to do as they like unless expressly prohib- 
ited by law. So people already enjoy the freedom of religion, the freedom of 
expression, and the freedom of assembly, and may be restrained from exercising 
these freedoms only if there are clear common law or statutory restrictions. This 
approach is illustrated by a number of classical decisions, the first of which is 
Entick V Carrington! where the Secretary of State issued a warrant to search the 
premises of John Entick and to seize any seditious literature. When the legality 
of the conduct was challenged, the minister claimed that the existence and 
exercise of such a power were necessary in the interests of the state. But the 
court upheld the challenge on the ground that there was no authority in the 
common law or in statute for warrants to be issued in this way. A second 
example is Beatty v Gillbanks^ where members of the Salvation Army in Weston- 
super-Mare were forbidden to march on Sundays because their presence 
attracted a large hostile crowd of people, thereby causing a breach of the peace. 
When the Salvationists ignored the order not to assemble, they were bound over 
to keep the peace for having committed the crime of unlawful assembly. The 
order binding them over was set aside on appeal because they had done nothing 
wrong. In the view of the court, they could not be prohibited from assembling 
merely because their lawful conduct might induce others to act unlawfully. 

Although there are thus important illustrations of the principle, it is open to 
question whether this approach is an adequate basis for the protection of 


^ See AW Bradley, ‘The United Kingdom before the Strasbourg Court 1975-1990’, in Finnie, 
Himsworth and Walker (eds) Edinburgh Essays in Public Law. 

^ See S Levine (1991) 44 Parliamentary Affairs 337. 

^ Dicey, The Law of the Constitution. And see ch 6. 

® For a vivid expression of this view, see Wheeler v Leicester City Council [1985] AC 1054, at 1065 
(Browne-Wilkinson LJ). For a powerful critique, see Craig, Public Law and Democracy. 

’ ( 1 765) 1 9 St Tr 1 030; p 99 above. 

^ (1882) 9QBD308. 
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liberty. In the first place, the common law rule that people are free to do 
anything which is not prohibited by law applies (it would seem) equally to the 
government. As a result, the government may violate individual freedom even 
though it is not formally empowered to do so, on the ground that it is doing 
nothing which is prohibited by law. So in Malone v Metropolitan Police Commis- 
sioner^ the practice of telephone tapping was exposed as being done by the 
executive without any clear lawful authority. But when Mr Malone sought a 
declaration that the tapping of his telephone was unlawful, he failed because he 
could not point to any legal right of his which it was the duty of the government 
not to invade. There was no violation of his property rights, no breach of 
confidence, and no invasion of any right to privacy recognised by the law. A 
second difficulty with the British approach is that liberty is particularly vulner- 
able to erosion. The common law merely recognises that people are free to do 
anything which is not unlawful, but is powerless to prevent new restrictions 
from being enacted by the legislature. Paradoxically, many restrictions upon 
liberty are imposed by the common law, for it is sometimes convenient for the 
executive to avoid seeking new powers from Parliament. In this way the 
authorities may seek a decision of the courts which will develop the law restric- 
tively and create a precedent of general application. As a source of restraint of 
individual liberty, rules of this kind can be as effective as legislation by Parlia- 
ment. Thus in Moss v McLachlan^^ the Divisional Court created, from the 
common law powers of the police to control and regulate public assemblies, an 
extended right to prevent people from assembling in the first place. And in the 
Spy catcher and other cases, it was held that injunctions could be granted to the 
Attorney-General to restrain the publication of confidential government 
secrets. 


The role of Parliament 

Another weakness of the traditional British approach relates to the decline in 
the power of Parliament. The late 19th century, when Dicey was writing, was in 
many ways the high-water mark of an independent Parliament acting as a 
watchdog of the executive. This was the time when Parliament was ‘a body 
which chose the government, maintained it and could reject it’ and which 
‘operated as an intermediary between the electorate and the executive’ Since 
then, however, the inexorable growth of the party system and its attendant 
discipline has seen the executive increasingly gain control of the House of 
Commons. As a result, the government in the 1990s, unlike the position in the 
1890s can now expect its Bills to be passed by a largely quiescent House of 
Commons. To put the matter into perspective, in the 1980s only one Govern- 
ment Bill was defeated on its second reading in the House, the first time on 


^ [1979] Ch 344. 
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which this had occurred since at least 1945.^^ Modern governments have tended 
to take advantage of this development, resulting in statutory initiatives which it 
is said are corrosive of individual freedom. These measures having been 
passed by Parliament, there is little that the courts can do to deny these 
measures any effect. As a result the residue of liberty, the freedom to do that 
which is not unlawful, becomes conspicuously less extensive. Such measures 
include the Police and Criminal Evidence Act 1984 (extending police powers of 
arrest and detention), the Public Order Act 1986 (extending police powers to 
prohibit and regulate public meetings and assemblies) and the Security Service 
Act 1989 (extending the legal powers of the security service, particularly in 
relation to the surveillance of individuals). 

These critical views are not uncontroversial. Seeking to defend the govern- 
ment’s position, ministers often claim that government is now more open than 
in the past, citing the Data Protection Act 1984 (giving individuals right of 
access to information held about them on computers), the Local Government 
(Access to Information) Act 1985 (giving rights of access to local authority 
meetings and to documents and records) and the Access to Personal Files Act 
1987 (giving individuals the right of access to manual records containing 
personal information for the purposes of housing and social services). Legis- 
lation has also strengthened the rights of those who have grievances against 
agencies of the state. Thus, a new Police Complaints Authority has been set up, 
new tribunals have been created for those who claim that a warrant has been 
improperly issued to intercept their communications or gain access to their 
home for the purposes of surveillance. The Public Order Act 1986, although 
restricting freedom of assembly, also strengthened the law on incitement to 
racial hatred, thereby promoting the rights of racial minorities in particular. 
And partly as a result of EEC initiatives, the statutory rights for women at work 
have been extended, albeit in controversial circumstances, by the introduction 
of the principle of equal pay for work of equal value. 


Race Relations Act 1976 

The British principle of liberty — that people are free to do anything which is not 
prohibited by law - is open to criticism because it fails to acknowledge that 
unrestrained liberty, particularly of private as opposed to public power, can be 
the antithesis of the liberty of others. For that reason Parliament may need to 
intervene to restrain that power and to regulate competing interests of liberty 
and freedom. Thus in the fields of race and sex discrimination, common law 
rules relating to freedom of contract permitted the most egregious forms of 


However, governments in the 1960s and 1970s often suffered setbacks of other kinds on the 
floor of the House. Indeed, in the 1974—79 Parliament the government is said to have suffered 
42 defeats. Even the government in the 1980s had to be more responsive to the wishes of 
Parliament than a single defeat in a second reading debate might otherwise indicate. See 
Brazier, Constitutional Practice, pp 174-6. See also ch 10 A. 

See, for example, Ewing and Gearty, Freedom under Thatcher. 

18 Political Culture, Conservatism and Rolling Constitutional Change. 

See European Commission v United Kingdom Case 61/81 [1982] ECR 2601; Equal Pay 
(Amendment) Regulations, SI 1983 No 1794. 
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racist and sexist behaviour by those in positions of power and authority — 
employers, landlords and traders - over others. If a policy commitment to 
equality of opportunity was to be implemented, this could be done only by 
legislation. So in this way Parliament needs to act as a watchdog, not only to 
restrain the possibility of abuse by the executive, but also to initiate measures to 
revise common law rules which in a changing social climate are seen to be 
oppressive. 

In the field of race relations Parliament first intervened with the Race Re- 
lations Act 1965, strengthened and extended by the Race Relations Act 1968.^^ 
The present law is now found in the Race Relations Act 1976 which, although it 
goes further than its predecessors, is thought by some to be not as effective as it 
should be.^ The 1976 Act applies to discrimination on grounds of race, defined 
to mean colour, race, nationality or ethnic or national origins.*^ It seeks to 
outlaw both direct and indirect discrimination. The former occurs where the 
discriminator treats one person less favourably on racial grounds than he or she 
would treat another.^ The latter — introduced in 1976 and based on US case- 
law"^ - occurs where a person acts in a manner not in itself overtly discriminat- 
ory but where the effect of that action, intentional or not, is to discriminate. 
Thus, in terms of the 1976 Act, a person may apply to another a requirement or 
condition^ which he applies or would apply equally to persons of different racial 
groups (defined by reference to colour, race, nationality or ethnic or national 
origins) and which therefore does not directly or overtly discriminate. Such 
action becomes discrimination, however, when the condition imposed is such 
that the proportion of persons of the same racial group who can comply with it 
is considerably smaller than the proportion of other persons who can comply; 
and when the condition is not justifiable irrespective of racial considerations^ 
and has a detrimental effect on those who cannot comply. Manila v Dowell Lee 
concerned the question whether the headmaster of a private school discrimi- 
nated against a Sikh boy by enforcing rules on school uniform which forbade the 
wearing of headgear. This was a requirement with which the plaintiff could not 
comply because of the practice of his religion. Holding the rules to be discrimi- 
natory, the House of Lords interpreted the words ‘can comply’ to mean not ‘can 


Only exceptionally did the common law provide protection for member of minority racial 
groups: Constantine v Imperial Hotels Ltd [1944] KB 693; Scala Ballroom v Ratclijfe [1958] 3 All 
ER 220. 

For good accounts of these measures, see Lester and Bindman, Race and Law, and Hepple, 

Race, Jobs and the Law in Britain. 

* See N Lacey [1984] PL 186. 

^ Problems have arisen as to whether Jews (Seide v Gillette Industries [1980] IRLR 427), Sikhs 
(Mandla v Dowell Lee [1983] 2 AC 548) and gypsies (CRE v Dutton [1989] IRLR 8) are covered 
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^ The fact that less favourable treatment took place without a racial motive is irrelevant: R v 
CRE, ex parte Westminster City Council [1984] ICR 770. 

^ Griggs V Duke Power Co 401 US 424 (1971). See Lustgarten, Legal Control of Racial Discrimination. 
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428 and Meer v London Borough of Tower Hamlets [1988] IRLR 399. 
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physically comply’, but ‘can in practice comply’ or ‘can consistently with the 
customs and cultural conditions of the racial group comply’ 7 

Discrimination is unlawful in the field of employment, except where being of 
a particular racial group is a genuine qualification for stated jobs (for example, 
the theatre) and except for employment in a private household (ss 4, 5). It is 
unlawful to dismiss an employee for refusal to carry out racially discriminatory 
instructions.^ It is, further, unlawful to discriminate in the choice of partners for 
partnerships of six or more persons, admission to trade unions and professional 
organisations, granting of licences and qualifications for trades or vocations, 
vocational training and employment agency services (ss 10-14). Discrimination 
is also unlawful in education and in the provision of goods, services and facilities 
to the public or a section of the public.^ There are exceptions for residential 
accommodation in small premises and for the fostering or care of children in a 
person’s home (s 23(2)). Associations which have more than 25 members may 
not discriminate as respects admission to membership or the treatment of 
associate members (s25)^° but an association whose main aim is to provide 
benefits to persons of a particular racial group may discriminate on grounds of 
race, nationality or ethnic or national origin but not as regards colour (s26). 
Advertising in terms which suggest an intention to discriminate is unlawful, but 
it is now permissible to state that a job requires a member of a particular racial 
group (for example, a Chinese waiter for a Chinese restaurant) (s 29). Other 
conduct declared unlawful includes the adoption of discriminatory require- 
ments or conditions (s28), and instructing, inducing or aiding persons to 
commit unlawful discrimination (ss 30, 31, 33). 

The Commission for Racial Equality replaced both the former Race Re- 
lations Board and the Community Relations Commission. Its chair and 
members are appointed by the Home Secretary and its annual report to him is 
laid before Parliament. ^ ^ Unlike the former Board, the Commission has power 
on its own initiative or when directed by the Home Secretary to carry out formal 
investigations, and for this purpose it may require evidence to be given to it 
(ss 48-52). Such investigations must not, however, be lightly undertaken. The 
Commission may not embark upon an investigation unless it has a reasonable 
suspicion that acts of discrimination have occurred. If discrimination is estab- 
lished, the Commission has power to issue a non-discrimination notice (against 
which there is a right of appeal) and may within five years follow up such a 
notice by seeking an injunction from the county court or, in Scotland, an 
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interdict from the sheriff court (ss 57-61). Enforcement in the employment field 
bv individuals takes the form of a complaint by the victim of discrimination to 
an industrial tribunal, from whom an appeal on a point of law lies to the 
Employment Appeal Tribunal. When such a complaint is brought to a tri- 
bunal, the services of a conciliation officer are available. The tribunal may 
declare the rights of the parties in regard to the alleged discrimination, or order 
compensation to be paid, or recommend other steps to be taken by way of a 
remedy (ss 53-55).^^ Complaints of discrimination outside employment may be 
brought by the victim before designated county courts. The court may award 
damages, including compensation for injury to feelings, but it is a defence to 
an action for damages based on indirect discrimination if the alleged discrimi- 
nator proves that he did not intend to discriminate against the claimant on 
racial grounds (s57(3)). The Commission for Racial Equality has power to 
assist complainants in pursuing their remedies in difficult or important cases 
(s66).^^ The Act applies to service under the Crown (including the armed 
forces) and to the police. Government departments and ministers are required 
not to make discriminatory appointments to offices or posts which are not 
covered by the general rules against discrimination in the employment field 
(s 76). Local authorities are under a duty to make appropriate arrangements 
with a view to securing the elimination of unlawful racial discrimination and to 
promoting equality of opportunity and good relations between persons of differ- 
ent racial groups (s 71).^^ 

B. European Convention on Human Rights^^ 

The protection of human rights, which is primarily a matter for the state in 
whose territory the rights may be enjoyed, cannot today be confined within 
national boundaries. The European Convention on Human Rights was signed 
at Rome in 1950, was ratified by the United Kingdom in 1951 and came into 
force amongst those states which had ratified it in 1953. The Convention is a 
treaty under international law and its authority derives solely from the consent 
of those states who have become parties to it. It was a direct result of the 
movement for cooperation in Western Europe which in 1949 created the 
Council of Europe. Inspiration for the Convention came from the wide prin- 
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ciples declared in the United Nations Universal Declaration of Human Rights 
in 1948.^ The Convention declares certain human rights which are or should be 
protected by law in each state. It also provides political and judicial procedures 
by which alleged infringements of these rights may be examined at an inter- 
national level. In particular, the acts of public authorities may be challenged 
even though they are in accordance with national law. The Convention thus 
provides a constraint upon the legislative authority of national parliaments, 
including that at Westminster.^ 

The scope of the Convention 

The Convention does not cover the whole field of human rights. It omits 
economic and social rights, over which considerable political controversy might 
arise, and is confined to certain basic rights and liberties which the framers of 
the Convention considered would be generally accepted in the liberal democ- 
racies of Western Europe. These rights and liberties include: 

the right to life (art 2); 

freedom from torture or inhuman or degrading treatment or punishment 
(art 3); 

freedom from slavery or forced labour (art 4); 

the right to liberty and security of person (art 5), including the right of one 
who is arrested to be informed promptly of the reasons for his arrest and of any 
charge against him; 

the right to a fair trial by an impartial tribunal of a person’s civil rights and 
obligations and of criminal charges against him (art 6), including the right to be 
presumed innocent of a criminal charge until proved guilty and the right to be 
defended by a lawyer and to have free legal assistance ‘when the interests of 
justice so require’; 

the prohibition of retroactive criminal laws (art 7); 

the right to respect for a person’s private and family life, his home and 
correspondence (art 8); 

freedom of thought, conscience and religion (art 9) and freedom of expression 
(art 10); 

freedom of peaceful assembly and of association with others, including the 
right to form and join trade unions (art 11); 

the right to marry and found a family (art 12). 

By art 14, the rights declared in the Convention are to be enjoyed 

without discrimination on any ground such as sex, race, colour, language, religion, 
political or other opinion, national or social origin, association with a national minority, 
property, birth or other status. 

All persons within the jurisdiction of the member states benefit from the Con- 
vention regardless of citizenship, though a state may restrict the political activi- 
ties of aliens. 

Many of these rights are subject to exceptions or qualifications. Thus art 5 

^ See Brownlie, Basic Documents on Human Rishts, 

^ ChSC. 
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sets out the grounds on which’ a person may lawfully be deprived of his liberty; 
these include the lawful arrest of a person to prevent his entering the country 
without authority, and the lawful detention ‘of persons of unsound mind, alco- 
holics or drug addicts or vagrants’ (art 5(l)(f)). So too the right to respect for 
private and family life under art 8 is protected from interference by a public 
authority 

except such interference as is in accordance with the law and is necessary in a democratic 
society in the interests of national security, public safety or the economic well-being of 
the country, for the prevention of disorder or crime, for the protection of health or 
morals, or for the protection of the rights and freedoms of others. 

Clearly it is essential that such restrictions should not be interpreted so widely 
that the protected right becomes illusory. Member states may also derogate 
from most but not all of their obligations under the Convention in time of war or 
other public emergency (and the United Kingdom has done so in respect of 
Northern Ireland), but they must inform the Secretary-General of the Council 
of Europe of the measures taken and the reasons (art 15).^ 

The scope of the Convention was extended by the first Protocol concluded as 
an addendum to the Convention in 1952, and ratified by the United Kingdom. 
By this protocol, every person is entitled to the peaceful enjoyment of his 
possessions (art 1); the right to education is protected and states must respect 
the right of parents to ensure education of their children in conformity with 
their own religious and philosophical convictions (art 2);"^ and the right to take 
part in free elections by secret ballot is declared (art 3) The fourth Protocol to 
the Convention, concluded in 1963, guarantees freedom of movement within a 
state and freedom to leave any country; it also precludes a state from expelling 
or refusing to admit its own nationals. This protocol has not been ratified by the 
United Kingdom because our citizenship and immigration laws do not guaran- 
tee to all citizens the right to enter the United Kingdom.® 


Institutions and procedure 

One novel feature of the Convention was the right which it gave to individuals 
to complain of breaches of the Convention by the states party to it. The enforce- 
ment procedure makes use both of the Committee of Ministers of the Council of 
Europe (a committee of political representatives of the member states) and 
of two institutions created by the Convention: {a) the European Commission of 
Human Rights, which in 1992 comprised 25 individual members, elected by the 
Committee of Ministers but in office acting independently; and {b) the Euro- 
pean Court of Human Rights, comprising judges elected by the Consultative 
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Assembly of the Council of Europe. No two members of the Commission or the 
Court respectively may be citizens of the same state. In 1992, the Council of 
Europe had 25 member states, all of whom except Lichtenstein had ratified the 
Convention. They included Austria, Cyprus, Iceland, Malta, Norway, Sweden, 
Switzerland, Turkey, Hungary and the former Czechoslovakia, as well as the 12 
members of the EEC. 

The function of the Commission is to receive and inquire into alleged breaches 
of the Convention either {a) at the request of any state party to the Convention 
which alleges that another state has breached the Convention (art 24) (these are 
known as inter-state cases); or {b) where a state has recognised the competence 
of the Commission to receive such petitions, on the receipt of a petition from an 
individual or a non-governmental organisation alleging a violation of rights by 
the state in question (art 25). Although not all states have recognised the right 
of individuals to petition to the Commission, very many more petitions come to 
the Commission than inter-state cases. Thus between 1955 and 1991, only 11 
inter-state cases had been considered by the Commission yet no fewer than 
17,1 16 complaints had been considered by the Commission as to their admissi- 
bility. In 1990, over 1,650 individual applications were registered. 

When an individual petition is received, the Commission must first decide 
whether it is admissible under the Convention: thus the Commission may deal 
with a matter only after the applicant has exhausted all available domestic 
remedies and only if the petition is brought within six months of the final 
national decision (art 26). The Commission must also reject as inadmissible any 
petition which it considers incompatible with the Convention, manifestly ill- 
founded or an abuse of the right of petition (art 27). In fact only 1038 of the 
17,116 petitions considered between 1955 and 1991 were declared admissible. 
When a petition clears the hurdle of admissibility, the Commission must then 
investigate the facts fully and must offer its services to the parties with a view to 
securing a friendly settlement of the dispute (art 28). If such a settlement is not 
arranged, a secret report on the dispute is sent by the Commission to the state 
or states concerned and to the Committee of Ministers (art 31). Thereafter the 
matter may be dealt with finally by the Committee of Ministers, deciding by a 
two- thirds majority, or it may be brought within three months before the 
European Court of Human Rights. 

A case may be brought before the Court only where the states concerned have 
accepted the compulsory jurisdiction of the Court (art 46) or expressly con- 
sented to the case coming to the Court (art 48). Only the Commission or a state 
concerned may refer a case to the Court: the individual applicant formerly had 
no such right, although since 1983 he has had the right to be represented in 
proceedings before the Court, But an amendment to art 48 made by the Ninth 
Protocol will allow applicants a limited right to refer their cases to the Court. ^ 
The decision of the Court is final. If the Court finds that action taken on behalf 
of a state has conflicted with the Convention, and if the domestic law of the state 
does not allow full reparation to be made, the Court 'shall, if necessary, afford 
just satisfaction to the injured party’ (art 50), for example, by an award of 
compensation. 


’ See A R Mowbray [1991] PL 353. 
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Cases involving the United Kingdom^ 

It will be seen that enforcement of the Convention depends essentially upon a 
state recognising both the right of individual petition to the Commission and 
also the compulsory jurisdiction of the Court. It was in 1966 that the British 
government first made the two declarations necessary under arts 25 and 46; 
these declarations have since been renewed at intervals. Since 1966 a wide 
variety of individual petitions have been brought against the UK government, 
and there have also been inter-state references to the Commission by the 
Republic of Ireland. In addition to the innumerable decisions and opinions 
being given by the Commission, the Court between 1975 and April 1990 
decided 30 cases involving the United Kingdom, with a number of others 
awaiting decision. In 21 of the 30 cases the Court found breaches of the Conven- 
tion, whereas the other nine were dismissed. This ratio of 70:30 in the success 
rate for cases brought against the United Kingdom is very nearly the same as 
for the Court’s record as a whole between 1960 and 1987. During that period 
108 principal decisions of the Court were made, and breaches were found to 
have occurred in 75 cases, a ‘success’ ratio of 69:31.^® Between 1960 and 1987, 
more cases had come before the Court from the United Kingdom than from any 
other country. Of the total of 144 cases which had come before the Court (not 
all of them having been decided before the end of 1987) 29 had come from 
Britain, compared with 21 from Belgium, 17 from Germany, 16 from Austria, 
13 from Denmark, and smaller numbers from other countries. Since many 
countries recognised the right of individual petition more recently than Britain, 
it is not possible to conclude from this alone that the requirements of the 
Convention are (in relation to population) more liable to be infringed in the 
United Kingdom than in any other country. 

The first British case to reach the Court, Colder v United Kingdom, concerned 
a refusal by the prison authorities to permit a convicted prisoner access to legal 
advice about a possible action in defamation against a prison officer. The Court 
held unanimously that this refusal infringed art 8 of the Convention (respect for 
private life and correspondence) and by a majority of nine judges to three that 
the guarantee of a fair hearing in the determination of a person’s civil rights (art 
6(1)) included the right of access to a lawyer for advice about possible proceed- 
ings. The British cases before the Court in fact span a wide range of subjects. 
Questions concerning the interpretation of art 3 (protection against torture and 
inhuman or degrading treatment or punishment) arose in Republic of Ireland v 
United Kingdom}^ in relation to the interrogation of IRA suspects, in Tyrer v 
United Kingdom}^ in relation to the corporal punishment of juveniles in the Isle of 
Man, and more recently in Soering v United Kingdom}^ in relation to the request 
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for the extradition of a German citizen to the USA to stand trial for murder with 
the risk of being sentenced to capital punishment and being kept on death row. 
In X V United Kingdom}^ the Court held certain procedures for the compulsory 
detention of mental patients to infringe art 5, a similar conclusion being reached 
in Brogan v United Kingdom^^ in relation to the provisions of the Prevention of 
Terrorism Act authorising the detention of suspects for up to seven days with- 
out judicial authority. In Dudgeon v United Kingdom, legislation in Northern 
Ireland making homosexual conduct between adult males a crime was held to 
infringe the individual’s right to respect for his private life under art 8. The 
practice of telephone tapping was also held to infringe art 8 in Malone v United 
Kingdom}^ The law of contempt of court was held to infringe freedom of ex- 
pression under art 10 in Sunday Times Ltd v United Kingdom,^^ but the English law 
on obscene publications survived scrutiny in Handyside v United Kingdom} In 
Young, James and Webster v United Kingdom^ three former employees of British 
Railways dismissed for refusing to join a trade union, established that their 
freedom of association had been infringed as a result of legislation on the closed 
shop initiated by a Labour government in 1974 and 1976: they were awarded 
substantial compensation.^ But in Lithgow v United Kingdom^ it was held that the 
compensation arrangements following the nationalisation of the shipbuilding 
industry did not breach the protection for private property in art 1 of the first 
Protocol. 

These decisions have often led to changes in the law intended to prevent 
future infringements of the Convention. Such legislative changes include the 
Contempt of Court Act 1981 (regulating more clearly the circumstances in 
which pre-trial publicity is unlawful), the Interception of Communications Act 
1985 (regulating the circumstances in which telephone tapping may take place, 
and giving individuals a right of redress against improper use) and the Homo- 
sexual Offences (Northern Ireland) Order 1982 (changing the law on homosex- 
ual conduct in Northern Ireland). Other significant consequences of Court 
decisions include the introduction of amendments to the procedures for deten- 
tion and release of mental patients following the decision inXv United Kingdom^ 
and the issuing of new Prison Rules and changing practices in prisons following 
decisions on prisoners’ correspondence. In at least two cases, however, the 
government has been unwilling to give effect to decisions of the European Court 
and has taken steps to avoid doing so. In Abdulaziz v United Kingdonr the Court 
held that British immigration rules discriminated against women permanently 
settled in the United Kingdom because their husbands and fiances were not 
entitled to enter, whereas the wives and fiancees of men settled here were 
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entitled to enter. The government responded to this decision by amending the 
Immigration Rules to remove the entitlement of wives and fiancees to enter, 
thereby removing the source of discrimination. More recently, in Brogan v United 
Kingdonf the government responded to the Court’s decision, that the detention 
powers of the Prevention of Terrorism (Temporary Provisions) Act 1984 vio- 
lated art 5, by declaring that the power was necessary on security grounds and 
by depositing at Strasbourg a limited derogation from the Convention to the 
extent that the legislation violated art 5. Although the practice of birching 
offenders on the Isle of Man was held to violate art 3® the law on the island was 
not altered to give effect to the Court’s ruling. 

The Convention in domestic law 

By art 1 of the Convention, states who are parties to it must secure to all within 
their jurisdiction the rights declared. Article 13 declares that everyone whose 
rights are violated ‘shall have an effective remedy before a national authority, 
notwithstanding that the violation has been committed by persons acting in an 
official capacity’. While these articles undoubtedly impose an obligation on 
every state to ensure that its domestic law conforms to the Convention, a state is 
under no duty to incorporate the Convention itself within its domestic law.^ In 
practice it is for each state to decide whether this should be done and, subject to 
review by the Convention institutions, how to provide an effective remedy for 
breaches of the Convention. In about half the states who are parties to the 
Convention (including Austria, Belgium, Germany, Italy, Luxembourg and the 
Netherlands) the Convention has been incorporated within the domestic law, 
but the effect of this is far from uniform. Other states, including the United 
Kingdom, Scandinavian countries and Ireland, have not incorporated the Con- 
vention within their domestic law. Successive British governments have main- 
tained that human rights are already adequately protected by law in the United 
Kingdom. Indeed, in the Court of Appeal in 1990 Lord Donaldson concurred in 
the view that ‘you have to look long and hard before you can detect any 
difference between the English common law and the principles set out in the 
Convention, at least if the Convention is viewed through English judicial 
eyes’. Not everyone would agree with this view and there is strong support 
for the formal incorporation of the Convention into domestic law, thereby 
empowering the courts to strike down or to refuse to apply legislation or execu- 
tive action which breaches its terms. But the case for taking this step is not 
irrefutable. We return to this matter in Section C. 

The Convention has been considered by the courts on a number of occasions 
in both England and Scotland. Clearly, the courts may not rely on the Conven- 
tion in preference to an Act of Parliament and may not rely on it to invalidate an 
Act of Parliament. 

The Convention which is contained in an international treaty to which the United 
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Kingdom is a party has not yet been incorporated into English domestic law. The 
appellants accept that it is a constitutional principle that if Parliament has legislated and 
the words of the statute are clear, the statute must be applied, even if its application is in 
breach of international law.^^ 

It is accepted, however, that the Convention may be used as an aid to clear up 
any ambiguity or uncertainty in a statute, as in Waddington v Miah}^ where the 
House of Lords referred to art 7 of the Convention to support its view that s 34 
of the Immigration Act 1971 could not be construed to have retrospective effect. 
Apart from statutory interpretation, the question has also arisen as to whether 
those who exercise discretionary powers conferred by statute are bound to take 
the Convention into account. 

In Brind v Home Secretary , the defendant had issued directives to the IBA under the 
Broadcasting Act 1981 and to the BBC under its Licence and Agreement of 1964. Their 
effect was to prevent the broadcasting of material by representatives or supporters of 
proscribed terrorist organisations, as well as Sinn Fein, Republican Sinn Fein and the 
Ulster Defence Association. The Home Secretary was challenged in the courts on a 
number of grounds, one of which was that the directives violated art 10 of the Conven- 
tion and that in exercising his discretion the minister was required not only to have taken 
it into account, but also to have ‘properly construed it and correctly taken it into 
consideration’. The argument failed, with Lord Ackner in the House of Lords concluding 
that ‘not having been incorporated in English law’, the Convention ‘cannot be a source 
of rights and obligations’. The House of Lords also indicated that short of proper 
incorporation of the Convention into domestic law by Parliament, it would be inappro- 
priate for the domestic courts ‘to police the operation of the convention and to ask 
[themselves] in each case, where there was a challenge, whether the restrictions were 
“necessary in a democratic society . . .” applying the principles enunciated in the 
decisions of the European Court of Human Rights’. 

So far as the common law is concerned, the courts are unwilling to rely on the 
Convention to create new common law rights and duties where none exist, but 
where there may be an obvious gap which needs to be filled. So in Malone v 
Metropolitan Police Commissioner,^^ the Vice-Chancellor (Sir Robert Megarry) 
preferred not to fashion a new common law right to privacy from art 8 of the 
Convention in a case involving the tapping of a private telephone by police 
officers on the authority of a Home Secretary’s warrant, issued without statu- 
tory authority. On the other hand, the courts may refer to the Convention to 
help develop and clarify existing common law rules. So in Attorney- General v 
BBC^^ Lord Fraser said that the courts should have regard to the Convention 
and to the decisions of the European Court in cases where ‘domestic law is not 
firmly settled’. One such case is Derbyshire County Council v Times Newspapers Ltd^^ 
where the Court of Appeal (but not the House of Lords) relied heavily on art 10 
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of the Convention in deciding that a local authority could not sue in libel. In the 
view of the court, to allow a local authority to sue for libel would impose a 
substantial restriction on freedom of expression. Finally, it appears that the 
courts may properly have regard to the Convention in exercising their dis- 
cretion in the law relating to remedies. 

In Attorney-General v Guardian Newspapers Ltd}^ interim injunctions had been granted to 
restrain two newspapers from publishing information contained in Spycatcher, the 
memoirs of a retired security service official, Mr Peter Wright. When copies of the book 
became freely available in Britain, the newspapers applied to the courts to have the 
injunctions discharged. In deciding whether to continue the injunctions until the full 
trial or to discharge them, Lord Templeman in the House of Lords (with the express 
support of Lord Ackner) clearly thought it appropriate to take into account art 10 of the 
Convention. However, after referring to art 10(2) he decided to continue the injunctions, 
along with the majority of his colleagues. Article 10(2) allows restrictions on freedom of 
expression where these are prescribed by law and ‘necessary in a democratic society, in 
the interests of national security, territorial integrity or public safety, for the prevention 
of disorder or crime, for the protection of health or morals, for the protection of the 
reputation or rights of others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of the judiciary’. In Lord 
Templeman’s view, the continuation of the injunctions until the trial was necessary on 
these grounds. 


The European Convention on Human Rights and the EEC^^ 

For practical purposes, the European Convention on Human Rights is separate 
from the system of Community law. The Commission and Court of Human 
Rights both sit at Strasbourg under the Council of Europe umbrella and must 
not be confused with the EEC Commission at Brussels or the European Court of 
Justice at Luxembourg. The European Convention does not rank as a ‘Euro- 
pean Treaty’ for the purposes of the European Communities Act 1972 and thus 
s2(l) of the Act does not give it direct effect within United Kingdom law.^® 
Indeed, in creating the EEC the Treaty of Rome made no express provision for 
the protection of human rights, although it created certain new rights in the 
economic and social field and provided machinery by which these rights could 
be enforced. But the lack of express protection for human rights has caused 
difficulties, particularly in German courts, which have been reluctant to accept 
that Community law should prevail over the protection for human rights which 
is a fundamental aspect of the German constitution.^ By art 164 of the Treaty of 
Rome, however, the European Court of Justice must ensure the observance of 
the general principles of law in the interpretation and application of the Treaty. 
In a developing line of cases, that court has stated that respect for human rights 
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forms part of the common legal traditions shared by members of the EEC.^ As 
evidence of these general principles of law, the Court of Justice may look to the 
European Convention on Human Rights, especially since France ratified the 
Convention in 1974, the last member state of the EEC to do so. Indeed, there is 
now a body of case-law where ‘the Convention has been employed by the EGJ 
as an aid to the construction of Community provisions or as a yardstick for 
determining the validity of Community acts’. In other cases the Court has used 
the Convention in considering the legality of actions of member states them- 
selves.^ 


C. A Bill of Rights for the United Kingdom? 


The unwritten constitution lays emphasis on the virtues of the common law and 
the legislative supremacy of Parliament. It relies on the political process to 
secure that Parliament does not override the basic rights and liberties of the 
individual, nor remove from the courts the adjudication of disputes between the 
citizen and the state arising out of the exercise of public powers. In the mid 
1970s, a growing number of critics doubted the continuing effectiveness of the 
traditional British approach to individual liberties and advocated the creation 
of a new Bill of Rights.^ These proposals were taken up and examined in 
governmental and parliamentary circles. Thus in 1977, the Standing Advisory 
Commission on Human Rights in Northern Ireland published a full study, 
recommending that the protection of rights in Northern Ireland would be best 
advanced by the creation of a Bill of Rights for the whole United Kingdom.^ In 
1978, a select committee of the House of Lords considered whether a Bill of 
Rights was desirable and, if so, what form it should take.^ The committee was 
unanimous that if there were to be a Bill of Rights, it should be a Bill to 
incorporate the European Convention on Human Rights in UK law, but the 
committee was divided on whether a Bill of Rights was desirable. The House of 
Lords later approved a Bill that sought to incorporate the Convention in UK 
law.^ However, the Conservative government after 1979 was not persuaded that 
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HC Deb, 8 May 1981, col 419. 
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a Bill of Rights was necessary or desirable. A similar Bill passed by the Lords in 
the 1985-86 session also failed in the Commons, as have other measures.® 

In the 1980s, however, the call for a Bill of Rights became more vocal, fuelled 
by the British record at Strasbourg and also by a number of highly publicised 
incidents which included the banning of trade unions at Government Com- 
munications Headquarters (GCHQ),^ the (ultimately unsuccessful) attempts to 
ban the publication of Spycatcher (a book of memoirs of Mr Peter Wright, a 
retired security service agent), and the enthusiastic use of the Official Secrets 
Act 1911 to prosecute civil servants (such as Sarah Tisdall and Clive Ponting)^ ^ 
who leaked official information which they believed ought to have been in the 
public domain. The campaign in favour of a Bill of Rights was given a consider- 
able boost by Charter 88, a group pressing for a wide range of constitutional 
reform, and by the Institute for Public Policy Research which published its own 
detailed proposals for a new written constitution in 1991,^^ including proposals 
for a Bill of Rights based to a large extent on the European Convention. But 
some public lawyers have expressed concern about the desirability of any con- 
stitutional change likely to give greater political power to the judiciary.*® So far 
as the political parties are concerned, only the Liberal Democrats are unequivo- 
cally in favour of a Bill of Rights.*"^ The Conservatives prefer ‘rolling consti- 
tutional change’ as ‘a more certain recipe for a relaxed democracy than the 
tumult of speculative and radical constitutional upheaval’.*® The Labour party 
expressed concern that the purpose of a Bill of Rights would be ‘principally 
declaratory’, which ‘would need constant and detailed interpretation by the 
courts, with no certainty that its general provisions would protect the most 
vulnerable members of the Community’.*® Subsequently, however, Mr John 
Smith, elected party leader in 1992, endorsed the campaign for the incorpor- 
ation of the European Convention on Human Rights into domestic law. 

A Bill of Rights is often understood as an entrenched provision with which all 
legislation and executive action must comply or else be struck down by the 
courts. In the words of Lord Scarman, a Bill of Rights would be ‘a consti- 
tutional law which it is the duty of the courts to protect even against the power 
of Parliament’.*^ The difficulty with entrenching a Bill of Rights in this way has 
traditionally been the doctrine of parliamentary sovereignty. In other words, 
the principle which has led to calls for such a device has itself been thought to be 
a major obstacle to its effective implementation. Conventional wisdom teaches 
that if legislation passed after the enactment of the Bill of Rights was inconsist- 
ent with the Bill of Rights, the courts would be bound to give effect to the most 
recent expression of Parliament’s wishes, so that the Bill of Rights would be 


® See HC Bill 73 (1983->84), and HC Bill 39 (1990-91). 

® See ch 24 below. 

See ch 22 below. 

" See ch 24 below. 

‘ Institute for Public Policy Research, The Constitution of the United Kingdom. 

See J A G Griffith ( 1979) 42 MLR 1; Ewing and Gearty, Democra<y or a Bill of Rights. T G Ison 
(1985) 10 Adelaide LR 1. 

Liberal Democrats, We, The People . . . Towards a Written Constitution (1990). 

Patten, Political Culture , Conservatism and Rolling Constitutional Change. 

Labour Party, Meet the Challenge, Make the Change. A New Agenda for Britain. 

English Law - the New Dimension, p 20. 
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easily overridden. But as we have already suggested, the rules relating to 
parliamentary sovereignty may be changing, particularly since the House of 
Lords in the Factortame case appeared to accept at least a limited entrenchment 
of EEC law.^^ It may thus be possible to adopt a similar device in the case of a 
Bill of Rights. Indeed, such a precedent already exists in the shape of the 
Canadian Bill of Rights of 1960^^ which is significant in that the doctrine 
of parliamentary sovereignty was exported to Canada by the British North 
America Act 1867.^ Section 1 of the Bill of Rights declared that certain human 
rights and fundamental freedoms had existed and should continue to exist in 
Canada ‘without discrimination by reason of race, national origin, colour, 
religion or sex’. Those rights and freedoms included: 

{a) the right of the individual to life, liberty, security of the person and enjoy- 
ment of property, and the right not to be deprived thereof except by due process 
of law; 

{b) the right of the individual to equality before the law and the protection of 
the law. 

By s 2, unless it was expressly declared by an Act of the Canadian Parliament 
that a law should operate notwithstanding the Bill of Rights, every law of 
Canada had to be construed and applied so as not to abrogate, abridge or 
infringe the rights or freedoms protected in the Bill of Rights. Crucially, in s 5 
the term ‘law of Canada’ was defined to include federal statutes passed before 
and after the introduction of the Bill of Rights. It remains to be seen, however, 
whether a similar device would be effective in Britain to overcome reluctance to 
strike down statutes. In Canada, although the Bill of Rights was used in i? z; 
Drybones^^ to override an incompatible provision of an earlier Act of Parliament, 
it was never once used to trump a provision passed in a subsequent statute, at 
least until the rather different circumstances following the introduction of the 
Canadian Charter of Rights and Freedoms in 1982.^ 

The introduction of a Bill or a Charter of Rights could be done in one of 
several ways; indeed, there is a great variety of legal forms which a Bill of Rights 
could adopt. These include: 

(a) a completely new written constitution for the United Kingdom, to include 
entrenched clauses devoted to fundamental rights and not liable to be over- 
thrown by ordinary process of legislation; 

(b) a Bill of Rights passed by Parliament intended to prevail over all earlier 
Acts of Parliament and judicial decisions, and which might also seek to 
entrench the rights declared in the Bill against subsequent Acts of Parliament; 


See ch 5 C, D above. 

Factortame v Secretary of State for Transport (No 2) [1991] 1 AG 603. Although this decision 
appears to allow the courts not to apply post 1972 legislation in favour of an obligation arising 
under EG law, it is not authority for the proposition that the courts must apply EG law even 
where the domestic statute states expressly that it shall apply in the event of conflict with EC 
law. See above, ch 8. 

For a full account, see Tarnopolsky, The Canadian Bill of Rights. 

* See especially Re Alberta Reference [1938] SGR 100. 

^ [1970] SCR 282, discussed in Tarnopolsky, op cit, ch 4; VS MacKinnon [1973] PL 295; J G 
Sinclair (1970) 8 Osgoode Hall LJ 549; Weiler, In the Last Resort^ ch 7. 

^ The continuing importance of the Bill of Rights is demonstrated by Singh v Minister of 
Employment and Immigration [1985] 1 SCR 177. 
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(^:) a Bill to incorporate within national law^ the European Convention on 
Human Rights and to empower British courts to give relief against breaches of 
the Convention; 

[d) a Bill to declare certain principles which must be observed in the exercise of 
their powers by subordinate bodies (such as government departments and local 
authorities), but not applying to Parliament itself; 

[e) a Bill to create rights not recognised by the common law, for example, the 
right to privacy or the freedom from improper discrimination. 

Of these possibilities, {a) is the most innovatory: in a wholly new constitution, 
the powers of the legislature could clearly be limited by the constitution. 
Examples of Bills of Rights proposed as part of a new constitutional settlement 
include Mr Tony Benn’s Commonwealth of Britain Bill presented to the House 
of Commons in 1991,^ and the Institute for Public Policy Research’s proposed 
new constitution, also published in 1991.^ Apart from the introduction of a Bill 
of Rights which would allow the courts to strike down legislation inconsistent 
with it, the latter proposes other reforms, including devolution, an elected 
second chamber and freedom of information. As a device specifically to intro- 
duce a Bill of Rights, however, this method seems unnecessary, particularly as 
the initiative could as easily be introduced by adopting either solutions {b) or (r) 
above. 

A model for scheme {b) is to be found in the influential Canadian Charter of 
Rights and Freedoms of 1982 which, confusingly, operates alongside the Bill of 
Rights of 1960.^ The terms of the Charter may be read in the Canada Act 1982. 
The Charter seeks to guarantee certain fundamental freedoms (freedom of 
conscience and religion, freedom of thought and expression, freedom of peaceful 
assembly, freedom of association), democratic rights (related to the right of 
citizens to vote and the holding of elections), mobility rights (the right of 
citizens to enter, remain in and leave Canada), rights in relation to the system 
of law and justice (for example, the right not to be arbitrarily detained or 
imprisoned), rights to the equal protection and equal benefit of the law without 
discrimination, and rights in respect of the two official languages of Canada. By 
s 24 of the Charter, anyone whose guaranteed rights or freedoms have been 
infringed, may apply to a Canadian court Tor such remedy as the court 
considers appropriate and just in the circumstances’. By s 26, the guarantee in 
the Charter of certain rights and freedoms must not be taken as denying the 
existence of other rights or freedoms that exist in Canada. Two important 
limitations on the effect of the Charter must be noted. First, by s 1, the Charter 
guarantees the rights and freedoms specified ‘subject only to such reasonable 
limits prescribed by law as can be demonstrably justified in a free and demo- 
cratic society’. This appears to authorise legislative limits to be imposed on the 
guaranteed rights and freedoms, subject to review by the courts of the justifi- 
cation for such limits.^ Secondly, by s 33, the Charter is not entrenched against 


HG Bill 161 (1990-91). 

^ Note 12, p 425 above. 

^ The literature on the Charter is vast. For a general account, see Hogg, Constitutional Law of 
Canada and [1988] PL 347-401. 

^ This section reproduces in a looser and more general form qualifying provisions that are 
found in arts 8-11 of the European Convention on Human Rights. 
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either the Federal Parliament or provincial legislatures, whenever in new fed- 
eral or provincial legislation it is expressly declared that the legislation shall 
operate notwithstanding a named right or freedom. This power of ‘express 
legislative override’ does not apply to the rights guaranteed in respect of the two 
official languages of Canada. However, s 33 is in practice rarely if ever used by 
the Federal Parliament. The need for such a measure is perhaps most acute in 
emergency situations, in war or peace. But in these situations the courts are 
usually sensitive to the burdens of government and are generally unwilling to 
obstruct temporary restrictions on freedom.^ At other times it may be very 
difficult politically to sponsor a Bill which contains a clause suggesting that the 
government is less than wholly committed to civil liberties or human rights. 

A model for scheme (r) is to be found in the several Bills which have been 
introduced to incorporate the European Convention on Human Rights into 
domestic law. One such measure provided by cl 2 that the fundamental rights 
and freedoms laid down in the Convention and its protocols ‘shall have the force 
of law in the United Kingdom’.^ Clause 3 specifically provided that the Bill 
would apply to ministers of the Crown and statutory bodies so that it would be 
possible in judicial review proceedings to challenge executive action if it vio- 
lated the Convention. Clause 4(2) was more potentially controversial to the 
extent that it provided: 

Any enactment made or passed after the passing of this Act which authorises or requires 
any act to be done shall be taken to authorise or require that act to be done only in a 
manner and to the extent that it does not infringe any of the fundamental rights and 
freedoms of any person within the jurisdiction of the United Kingdom, save insofar as 
such enactment is an Act which expressly directs that this sub-section shall not apply to 
the doing of the act in question 

This is an attempt to entrench the Convention in domestic law, authorising the 
courts to apply the Convention in preference to any statute passed before or 
after the date of incorporation. As such the clause appears to be modelled on 
s 2(4) of the European Communities Act 1972. Like the Canadian Bill of Rights, 
however, cl 4(2) of this particular Bill has a power of legislative override to the 
effect that the Convention must give way to legislation in domestic legal pro- 
ceedings if the legislation should state expressly that it is to apply notwithstand- 
ing any provision of the Convention to the contrary. As a result, this measure 
would preserve parliamentary supremacy (by allowing Parliament expressly to 
state that the Convention does not apply in a given case) in a modified form (by 
providing in effect that the Human Rights Act could not be impliedly repealed 
by future legislation inconsistent with its terms). One difficulty, however, in 
giving the domestic courts the power to strike down or refuse to apply legis- 
lation relates to the fact that under the Convention the body with authority to 
interpret the Convention is the European Court of Human Rights. If the 
domestic courts were to interpret it wrongly or improperly against the govern- 
ment, there would be no way by which this mistake could be rectified for only 
individuals have a right of direct petition to Strasbourg. 


® The classic British example being Liversidge v Anderson [1942] AC 206. For the US, see Walker, 
In Defense of American Liberties. 

European Convention on Human Rights Bill 1984, HC Bill 73 (1983-84). 
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A model for scheme (d) is to be found in the New Zealand Bill of Rights Act 
1990.^^ This affirms the usual rights and freedoms (life, thought, conscience and 
religion, expression, assembly and association) but also some unusual ones (the 
right not to be subjected to medical or scientific experimentation and the right 
to refuse to undergo medical treatment). Although it purports to apply to the 
legislative, executive and judicial branches of the government of New Zealand, 
the Bill of Rights also expressly provides that no court shall in relation to any 
enactment (whether passed before or after the Bill of Rights), hold any pro- 
vision of the enactment to be impliedly repealed or revoked or to be in any way 
invalid or ineffective. Thus all a court may do is to interpret an enactment in a 
manner consistent with the Bill of Rights (wherever such an interpretation can 
be given) and also use it as an additional basis for the review of administrative 
action.^* It is seriously open to question whether incorporation of the European 
Convention on Human Rights to this extent would add significantly to the 
present position in Britain. It is true that the House of Lords held in Brind v 
Home Secretary^’^ that ministers and others are not required to ensure that any 
exercise of statutory discretionary powers is consistent with the Convention, 
According to Lord Bridge: 

When Parliament has been content for so long to leave those who complain that their 
Convention rights have been infringed to seek their remedy in Strasbourg, it would be 
surprising suddenly to find that the judiciary had, without Parliament’s aid, the means 
to incorporate the Convention into such an important area of domestic law. 

But that did not end the matter, for after referring to the Convention, Lord 
Bridge continued: 

In exercising the power of judicial review we have neither the advantages nor the 
disadvantages of any comparable code to which we may refer or by which we are bound. 
But again, this surely does not mean that in deciding whether the Secretary of State, in 
the exercise of his discretion, could reasonably impose the restrictions he has imposed on 
the broadcasting organisations, we are not perfectly entitled to start from the premise 
that any restriction of the right to freedom of expression requires to be justified and that 
nothing less than a competing public interest will be required to justify it.‘^ 

Apart from apparently authorising the courts to invalidate administrative 
action inconsistent with the Bill of Rights, the New Zealand provision imposes a 
duty on the Attorney-General to bring to the attention of the House of Rep- 
resentatives any provision in a legislative initiative before the House that 
appears to be inconsistent with any rights and freedoms contained in the Bill of 
Rights. In the absence of judicial review on the enactment of a statute, the 
primary responsibility for ensuring compliance with the Bill of Rights thus rests 
with politicians who are accountable for what they do.^^ 


See S Levine (1991) 44 Parliamentary Affairs 337. 

“ Cf A Lester and J Jowell [1987] PL 368. 

'2 [1991] 1 AC 696. 

Ibid, pp 748-9. 

For a similar provision, see the Canadian Bill of Rights, s 3. See p 426 above and (on 
legislative safeguards) Kinley, The European Convention on Human Rights. 

In so doing, the Bill of Rights also raises interesting questions about the possibility of judicial 
review of any ministerial Ikilure in bringing the contents of a Bill to the attention of the 
House. 
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The fifth scheme [e) is the least innovatory in terms of the powers that it 
would give to the courts, though it may be the most effective in granting rights 
to individuals in discrete areas. In some respects it is what already exists if we 
take into account the Race Relations Act 1976 and the Sex Discrimination Act 
1975. A novel variation of this scheme was proposed when the Labour party 
undertook that a Labour government would introduce a Charter of Rights 
which would introduce specific legislation to create or extend certain fundamen- 
tal rights, including the right to equal treatment irrespective of race, sex, sexu- 
ality, creed or disability; the right to know how the government takes its 
decisions and the information on which those decisions are based; and the right 
to privacy. The Labour party further proposed that this specific legislation 
would be ‘entrenched’. This would be done by empowering an elected second 
chamber to prevent the swift repeal of legislation on fundamental rights by 
authorising such a body to delay the repeal of such legislation for the lifetime of 
one Parliament. This extra delaying power would apply to all items of legis- 
lation specifically designated as concerning fundamental rights. Such a scheme 
differs markedly from any of the others discussed here to the extent that it 
purports to exclude the judges from the protection of human rights and places 
the responsibility ultimately with the electorate, for whom it would be the duty 
to determine whether a government which proposes measures inimical to 
human rights should remain in office. Yet inevitably these proposals give rise to 
difficulties of their own. For example, they provide no safeguard if an executive 
dominated Parliament were to continue the erosion of liberty in those areas 
which were not the subject of designated legislation. Given the outcome of the 
general election in 1992, it remained uncertain whether any change in the status 
quo would occur before the late 1990s. Certainly no radical change in the 
protection of human rights was proposed by the Citizen’s Charter in 1991.^® 
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Chapter 20 

Citizenship, immigration and extradition 


A. Citizenship 

Nationality^ 

An individuars nationality, or citizenship, determines both the state to which 
he or she owes duties, and also the nature of his or her rights against that state. 
While principles of international law govern some questions of nationality, it is 
essentially for each state to determine who its own citizens are. The nationality 
law of the United Kingdom is now largely contained in the British Nationality 
Act 1981. However, this Act can be fully understood only with some knowledge 
of the previous legislation on nationality and also of immigration law.*^ 

Prior to 1949, there was a common statutory code which had governed most 
aspects of the status of British subjects throughout the British Empire. The 
status of British subjects in the United Kingdom and its colonies was governed 
by the Nationality and Status of Aliens Act 1914. The terms of this UK statute 
were substantially enacted in those dominions (Australia, Canada, New Zea- 
land and South Africa) which at that time had legislative competence to enact 
separate nationality legislation. This common code was based on the principle 
of a common allegiance to the Crown and was amended only after consultation 
and agreement between the governments concerned. This arrangement became 
less appropriate when the dominions wished to enact nationality legislation 
which was more closely based on their own needs than on a common allegiance 
to the Crown. After the Second World War, it was agreed that each indepen- 
dent Commonwealth country would determine its own nationality law, but that 
all such countries would recognise citizenship of any Commonwealth country as 
a sufficient qualification for a new common status of Commonwealth citizen, or 
British subject.^ 

Accordingly, the United Kingdom enacted the British Nationality Act 1948, 


* Macdonald and Blake, The New Nationality Law. For the former law, see Parr>', Nationality and 
Citizenship Laws of the Commonwealth^ British Nationality Law. 

^ Section B below. 

^ Cmd 7326, 1948. 
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which created a new class, citizens of the United Kingdom and Colonies. These 
citizens, together with the citizens of all other Commonwealth states, were 
granted the common status of British subject^ or Commonwealth citizen. Under the 
1948 Act, all British subjects (so defined) enjoyed the same rights in the United 
Kingdom, including the right to enter and reside there. But neither the rights of 
this vast class of British subjects nor those of the smaller (but still broad) class 
of citizens of the United Kingdom and Colonies were to survive against the 
pressure of events that included social and economic change at home and 
Britain’s closer links with Europe. 

During the 1960s, it became necessary for the United Kingdom to impose 
immigration controls on certain classes of Commonwealth immigrants. In 1971, 
building upon legislation in 1962 and 1968, the Immigration Act created an 
elaborate concept ol patriality, by which some British subjects and some citizens 
of the United Kingdom and Colonies were free (as patrials) to enter the United 
Kingdom and the rest (non-patrials) needed permission to do so.^ On British 
accession to the European Communities in 1973, a similar (but not identical) 
classification was created to define those British nationals who would be en- 
titled to the freedom of movement within EC countries. A fresh legislative start 
was made by the British Nationality Act 1981, which re-defined UK citizenship 
to correspond more closely with the reality of rights under immigration law. 
Being concerned primarily with the rights of citizens to enter and remain in the 
United Kingdom, the 1981 Act does not deal with other rights and duties which 
flow from citizenship, such as allegiance, the right to vote and jury service, nor 
does it deal adequately with the issue of who are UK nationals in European 
Community law.^ 

The 1981 Act replaced citizenship of the United Kingdom and Colonies with 
three new categories of citizenship: British citizenship, British dependent terri- 
tories citizenship and British overseas citizenship. Almost all those who, 
immediately before the 1981 Act took effect on 1 January 1983, were citizens of 
the United Kingdom and Colonies and had a right of abode in the United 
Kingdom under the Immigration Act 1971 became British citizens.^ Those who 
were citizens of the United Kingdom and Colonies by virtue of a connection 
with a British dependent territory (such as Hong Kong) but did not have a right 
of abode in the United Kingdom became British dependent territories citizens.^ 
Those citizens of the United Kingdom and Colonies who did not qualify for 
either British citizenship or British dependent territories citizenship became 
British overseas citizens.^ In addition, the Act provided for two residual categories 


Page 442 below. 

^ Page 456 below. 

® 1981 Act, s 11(1). There are two exceptions to this: s 11(2), (3). 

’ 1981 Act, s 23, Sched 6. The status of British dependent territories citizen does not carry with 

it a right to enter and remain in the United Kingdom or any dependent territory. Although 
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right does not flow from the 1981 Act. 

® 1981 Act, s 26. The rights of a British overseas citizen are extremely limited. In normal 

circumstances they do not extend beyond the right of diplomatic protection by the UK 
government. However, if such a citizen were not allowed to remain in any other state, the UK 
government would be under a duty in international law to admit him to the United Kingdom 
(p 442 below). 
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of citizenship, British subjects under the Act,^ and British protected persons}^ The 
members of all these categories (except the last, British protected persons), 
together with the citizens of independent Commonwealth countries, have the 
status of Commonwealth citizens in the United Kingdom. This status in itself 
confers few benefits, except that in law Commonwealth citizens are not aliens. 

The structure created by the 1981 Act has twice been modified. In 1983, the 
people of the Falkland Islands were in effect given the benefits of full British 
citizenship.^^ And by the Hong Kong Act 1985, under which British sovereignty 
over Hong Kong is to end on 1 July 1997, a new form of British nationality, 
British nationals (overseas), was created: more than half the population in Hong 
Kong (who under the 1981 Act were British dependent territories citizens) are 
entitled to apply for registration in this class before 1997.^^ A further change in 
favour of some in Hong Kong was made by the British Nationality (Hong 
Kong) Act 1990: this empowers the Home Secretary to register as British 
citizens up to 50,000 Hong Kong residents (with their spouses and children 
under 18) recommended by the Governor of Hong Kong on the basis of a 
statutory scheme. 

The outline of the 1981 Act which follows concentrates on matters relating to 
the category of British citizens. It is in the nature of nationality law that claims 
to British nationality based on events before the 1 98 1 Act still come before the 
courts. 

Acquisition of British citizenship^® 

British citizenship as defined in the 1981 Act may be acquired by birth or 
adoption, descent, registration or naturalisation. 

1 Birth or adoption. A child born legitimately in the United Kingdom 
becomes a British citizen if, at the time of the birth, one of its parents is either a 
British citizen or is ‘settled’ in the United Kingdom.^® Prior to the 1981 Act, 


® A British subject under the Act is a person who (when the 1948 Act came into force) was a 
British subject and potentially a citizen of a Commonwealth country (including the United 
Kingdom) or the Republic of Ireland, but had not become such a citizen: 1981 Act, ss 30, 31. 
The status is lost if any other citizenship or nationality is acquired; s 35. 

A British protected person is one who is granted the status by Order in Council by virtue of a 
connection with a protectorate, protected state, or a UK trust territory as defined in the 1948 
Act, or is such under the Solomon Islands Act 1978. The status is not granted to those who 
are citizens of an independent Commonwealth state which now includes such a territory: 1981 
Act, ss38, 50(1), (12),Sched 3. 

1981 Act, s 37; and p 437 below. 

‘‘ British Nationality (Falkland Islands) Act 1983. 

Hong Kong (British Nationality) Order 1986, SI 1986 No 948. 

British Nationality (Hong Kong) (Selection Scheme) Order 1990, SI 1990 No 14. 

See eg Motala v Attorney-General [1992] 1 AC 281 and R v Foreign Secretary, ex parte Ross-Clums 
[1991] 2 AC 439. 

For transitional arrangements for acquiring British citizenship, see 1981 Act, ss 7-10. For the 
acquisition of British dependent territories citizenship, see ss 15-22, Scheds 1, 2. 

The ‘United Kingdom’ for the purposes of the 1981 Act includes the Channel Islands and the 
Isle of Man: s 50(1) (cf ch 3 above). A child may be deemed to have been born in the United 
Kingdom: eg s 50(7) (birth on UK registered ship or aircraft). 

1981 Act, s 1 (1). An illegitimate child may acquire citizenship only through its mother, unless 
legitimated by the subsequent marriage of its parents: ss 50(9), 47. Special provision is made 
for special cases such as those bom after the death of a parent (s 48). 
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with few exceptions, a person born in the United Kingdom became a UK 
citizen by birth. The 1981 Act made the acquisition of British citizenship by 
birth conditional in many cases on the status of a parent in immigration law, a 
status which may well be disputed. For under the 1981 Act, to be ‘settled’ in the 
United Kingdom a person must be ‘ordinarily resident . . . without being sub- 
ject under the immigration laws to any restriction on the period for which he (or 
she) may remain’, and no-one can be ordinarily resident for the purposes of 
the Act who is in breach of the immigration laws.^^ The change in the law was 
made because the government considered it undesirable that a child born in the 
United Kingdom of transient parents should acquire a right of abode. However, 
the difficulties which are likely to ensue where a person’s citizenship is in doubt 
because of a parent’s unresolved immigration status are moderated by pro- 
visions entitling some who are born in the United Kingdom to be registered as 
British citizens.^ 

A minor who is adopted becomes a British citizen from the date of the order 
authorising the adoption, if the order is made by a UK court and either 
adoptive parent is a British citizen at that date.^ 

2 Descent A person born outside the United Kingdom becomes a British 
citizen by descent if either parent is a British citizen, unless the parent is also a 
British citizen by descent.^ Like British citizenship by birth, to determine 
whether a person is a British citizen by descent may involve questions of status 
under immigration law.^ Where the parent is a British citizen by descent, 
British citizenship is acquired as of right only if the parent is employed outside 
the United Kingdom in Crown service under the UK government, in similar 
designated service, or in service under a European Community institution.^ 

3 Registration, Various categories of person are entitled to be registered as 
British citizens if certain conditions are satisfied. A common condition is a 
period of residence in the United Kingdom, which again involves questions of 
status under immigration law. 

Some children born in the United Kingdom who do not acquire citizenship 
by birth are entitled to be registered. A child is, for instance, entitled to be 
registered as a British citizen at any time after the age of ten, if he or she has not 
been absent from the United Kingdom for more than 90 days in each of his or 
her first ten years;® and a child is similarly entitled if, while a minor, one of his 
or her parents becomes either a British citizen or settles in the United King- 
dom.^ Certain children born outside the United Kingdom are also entitled to be 
registered.® British dependent territories citizens, British overseas citizens and 


1981 Act, s 50(2), cfs 50(3), (4). 

1981 Act, s 50(5). On the need for ordinary residence to be continuous, see Chelhah v 
Immigration Appeal Tribunal, (1986) The Times 15 October. 

' 1981 Act, s 1(3), (4). And see para 3 below. 

1981 Act, si (5). 

^ 1981 Act, s 2. 

♦ 1981 Act, s 14. 

" And see 1981 Act, s 2(1) (b), (c). 

^ 1981 Act, si (4). 

’ 1981 Act, si (3). 

1981 Act, s 3(2), (5). 
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British protected persons who satisfy a five-year residence requirement in the 
United Kingdom are also entitled to be registered.^ 

In certain cases, registration is at the discretion of the Secretary of State (that 
is, the Home Secretary): for instance, the Secretary of State may, if he thinks fit, 
register any minor as a British citizen. 

4 Naturalisation* Those who do not benefit from other provisions of the 
1981 Act and wish to become British citizens must apply to be naturalised. 
Naturalisation is granted at the discretion of the Secretary of State, who must be 
satisfied that applicants have completed a five-year UK residence requirement 
(which involves questions of status under immigration law) , are of good charac- 
ter, have sufficient knowledge of English, Welsh or Gaelic, and, if naturalised, 
intend to have their principal home in the United Kingdom or alternatively 
pursue one of the types of employment specified in the Act.^^ Less stringent 
conditions apply where the applicant is the spouse of a British citizen. 

As can be seen, in many cases the acquisition of British citizenship is closely 
associated with status under immigration law. Moreover, decisions on all natur- 
alisation and some registration applications are subject to the discretion of the 
Secretary of State. However, the British Nationality Act does not create mech- 
anisms for appeal against refusal of citizenship,^^ comparable to appeals under 
the Immigration Act 1971. Where British citizenship is a matter of right, an 
unfavourable decision may be the subject of an application for judicial review to 
the High Court; if it can be established that the statutory requirements have 
been satisfied, a declaration of the citizenship or entitlement to citizenship may 
be obtained. However, where a decision is at the discretion of the Secretary of 
State, he cannot be required to give reasons for his decision and his decision is 
not subject to appeal or review by any court. 

Renunciation and deprivation of British citizenship 

A person may, by declaration, renounce British citizenship. Renunciation is 
normally effective once the declaration has been registered.^® However, it can- 
not be registered unless the Secretary of State is satisfied that after registration 
the person will have or will acquire some other citizenship or nationality;^^ the 
Secretary of State may also withhold registration of a declaration made while 
the United Kingdom is at war.^® A person who has renounced British citizen- 


^ 1981 Act, s 4. Those who have a sufficient connection with Gibraltar do not have to satisfy the 

residence requirement: s 5. 

1981 Act, s3{l). 

1981 Act, 6(1), Sched 1, paras 1, 2. 

1981 Act, s 6(2), Sched 1, paras 3, 4. 

See however 1981 Act, s 40. 

1981 Act, s 44(3). But see R v Home SecretaTy^ ex parte Puttick [1981] QB 767. 

1981 Act, s 44(2). But the criteria on which a decision is based may be reviewable; see 
TStJ N Bates [1982] PL 179. The Secretary of State must exercise his discretion without 
regard to the race, colour or religion of any person who may be affected (s 44(1)) and breach 
of this duty would be reviewable. 

1981 Act, s 12(1), (2). 

1981 Act, s 12(3). If the person does not acquire another citizenship or nationality within six 
months of the registration, he is deemed to remain a British citizen: ibid. 

*** 1981 Act, s 12(4). 



436 Part III: The citizen and the state 


ship is entitled in limited circumstances to resume British citizenship by regis- 
tration;^^ otherwise resumption of citizenship is by registration at the discretion 
of the Secretary of State.^^ 

A naturalised or registered British citizen may be deprived of citizenship 
where the Secretary of State is satisfied that the citizenship was obtained by 
fraud, false representation or concealment of any material fact.^ A naturalised 
British citizen, or a British citizen who obtained citizenship by registration 
under the 1981 Act, may be deprived of citizenship where the Secretary of State 
is satisfied that the citizen {a) has been disloyal or disaffected, {b) has traded or 
communicated with, or assisted, the enemy, or {c) unless deprivation would 
render him stateless, has been sentenced to not less than 12 months imprison- 
ment in any country within five years of registration or naturalisation. In all 
cases, the Secretary of State may deprive a person of British citizenship only 
where he is satisfied that it is not conducive to the public good that the person 
should continue to be a citizen.^ Where he intends to deprive a citizen of 
citizenship he must give the citizen notice and the citizen is entitled to have the 
case considered by an independent committee of inquiry.^ 

Where a former dependent territory has become an independent Common- 
wealth country, or where a country has left the Commonwealth, statutory 
provision has been made for the consequent loss, acquisition or retention of UK 
citizenship; for example, in the Kenya Independence Act 1963 and the Pakistan 
Act 1973. 

Aliens 

For all statutory purposes, an alien is a person who is neither a Commonwealth 
citizen nor a British protected person nor a citizen of the Republic of Ireland.^ 
So long as they are permitted to remain in the territorial jurisdiction of the 
Crown, aliens enjoy the protection of the Crown, owe allegiance and are in 
general amenable to the ordinary law.^ Aliens were, however, subject to a range 
of disabilities under the common law; where these disabilities still exist the 
common law has been largely superseded by statute. 

Aliens do not have the right of abode in the United Kingdom, although if 
they are the citizens of other Community countries they may enjoy freedom of 
movement and associated rights under Community law.^ An alien may not be a 
member of the Privy Council or of either House of Parliament, nor hold an office 


1981 Act, s 13(1), (2). 

1981 Act, s 13(3). 

^ 1981 Act, s 40(1), (2), These provisions apply to those naturalised or registered under the 

1981 Act or, in general, under previous legislation. See also R v Home Secretary, ex parte Parvaz 
Akktar [1981] QB 46. 

2 1981 Act, s 40(3), (5)(b). And see s 40(4). 

2 1981 Act, s 40(5) (a). 

1981 Act, s 40(7), (8), (9). There were only 12 cases of deprivation of citizenship between 
1948 and 1981; no appeal was successful (HG Deb, 7 May 1981, col 1841 (WA)). 

^ 1981 Act, ss 50( 1 ) , 5 1 (4), For the meaning of Commonwealth citizens, see p 433 above. 

^ For allegiance and protection, see below. There are some special offences related to aliens (eg 
Aliens Restriction (Amendment) Act 1919, s 3) and certain categories of alien may not be 
subject to the jurisdiction of the ordinary courts (eg those to whom the Visiting Forces Act 
1952 applies). 

^ See Section B. 
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under the Crown in the United Kingdom unless a certificate is issued by the 
responsible minister with the consent of the Minister for the Civil Service.® 
Aliens are not entitled to vote at parliamentary or local elections.^ Aliens are 
also subject to certain occupational disabilities, although as regards citizens of 
EC states such disabilities operate subject to the provisions of Community 

In wartime, a distinction is drawn between alien friends and alien enemies. 

An alien enemy is a national of a state at war with the Crown. Such alien 
enemies may be interned or expelled under the prerogative power. However, if 
allowed to remain in the United Kingdom, an alien enemy has an implied 
licence to protect his interests before the courts. The term ‘alien enemy’ may 
also be used to describe a person of any nationality carrying on business, or 
voluntarily resident, in any enemy or enemy-occupied state. Alien enemies in 
this sense may not raise or pursue an action in UK courts;^® but if actions are 
brought against them, they may defend the action and appeal against an 
adverse decision. Trading with such enemy aliens, unless by licence of the 
Crown, is prohibited by the common law,^® which has been supplemented by 
statute. The Crown may confiscate enemy property in wartime either under 
prerogative or statutory power;^^ such property is usually vested in a custodian 
of enemy property. 

Allegiance and protection^ 

The duty of allegiance at common law is owed to the Crown by British subjects 
at all times, whether or not they are within the realm.*^ As the British National- 
ity Acts 1948 and 1981 do not refer to allegiance, it is uncertain how the duty of 
allegiance applies today within the Commonwealth, given the ‘divisibility’ of 
the Crown for other purposes.® For example, citizens of Canada owe a continu- 


® Act of Settlement 1700, s 3; Aliens Employment Act 1955, s 1 (amended by the European 
Communities (Employment in the Civil Service) Order 1991 SI 1991 No 1221 to give some 
recognition to the rights of Community nationals). See also the Army Act 1955, s 21 and the 
Air Force Act 1955, s 21. 

^ Representation of the People Act 1983, ss 1(1), 2(1); Status of Aliens Act 1914, s 17. 

Eg an alien may not own a British ship (Status of Aliens Act 1914, s 17) and, subject to 
exceptions, is not qualified to own an aircraft registered in the United Kingdom (Air 
Navigation Order 1980, SI 1980 No 1965). The EEC Treaty, art 7 prohibits discrimination 
against nationals of member states; cf ch 19 A, And see R v Transport Secretary, ex parte 
Factortame Ltd (No 3) [1991] 2 Lloyds Rep 648. 

See McNair and Watts, The Legal Effects of War, chs 2, 3. 

Sylvester's case (1703) 7 Mod Rep 150. 

Rv Vine St Police Station Superintendent, ex parte Liebmann [1916] 1 KB 268 (internment); Netz v 
Ede [1946] Ch 224, R v Bottnll, ex parte Kuechenmeister [1947] KB 41 (deportation). 

Re Duchess of Sutherland (1915) 31 TLR 248, and cf J? z? Bottnll, above, at 56—7. 

Porter v Freudenberg [1915] 1 KB 857, 867-9. 

Janson v Driefontein Consolidated Mines Ltd [1902] AC 484; but the right of action revives on 
peace being restored, cf McNair and Watts, op cit, p 86. 

Porter v Freudenberg above. 

Eg The Hoop (1799) 1 C Rob 196. 

Trading with the Enemy Act 1939; Emergency Laws (Miscellaneous Provisions) Act 1953. 
Ibid. The prerogative is preserved by s 16 of the 1939 Act. 

' See H Lauterpacht (1947) 9 CLJ 330; GL Williams (1948) 10 CLJ 54. 

2 1 KB98. 

^ Page 339 above. And see Roberts-Wray, Commonwealth and Colonial Law, pp 561-3. 



438 Part III: The citizen and the state 


ing duty of allegiance to the Grown in right of Canada: do they also owe such a 
duty to the Crown in right of the United Kingdom? Citizens of those Common- 
wealth countries which do not recognise the Queen as head of state would seem 
to owe no such allegiance to the Crown. But Commonwealth citizens from 
whatever country owe temporary allegiance to the Crown, just as friendly aliens 
do, so long as they are within the jurisdiction of the Crown."^ A friendly alien 
outside the jurisdiction of the Crown who ‘has still a call on the protection of the 
Crown’ owes allegiance.^ Such a case may arise where a friendly alien is abroad 
but his family or effects are still within the realm, or where such a person abroad 
has a British passport or travel document.® Alien enemies within the realm with 
the express or implied licence of the Crown owe allegiance. Consequently, 
interned alien enemies owe allegiance but not an alien enemy coming to invade 
the realm. ^ The allegiance owed by an alien does not cease when the British 
territory in which he is resident is occupied by enemy forces and the protection 
of the Grown is temporarily withdrawn.® 

In the modern law, the practical consequences of owing allegiance to the 
Grown are liability to the offence of treason, certain procedural effects in actions 
against the Crown^ and a right (that is not enforceable by action) to some 
measure of protection by the Crown. This protection may take the form of 
physical protection by the Crown within the realm; diplomatic protection; 
and, in the case of a child who owes allegiance and is made a ward of court, 
judicial protection. 

Passports and the right to travel^^ 

The citizen has a general common law right to leave the United Kingdom, 
although the right is subject to common law and statutory exceptions: in par- 
ticular, the common law writ ne exeat regno, used today to prevent a defendant 
fleeing the jurisdiction with assets so as to defeat a lawful claim before the 
court; and the statutory restraint on leaving the United Kingdom by ship for 
the purpose of foreign enlistment.^® Theoretically this right is not affected by 

0{R V Owen (1615) 1 Roll Rep 185. 

^ Re P (GE) (An Infant) [ 1 965] Ch 568, 585. 

^ Joyce V DPP [1946] AC 347; Re P (GE) (An Infant) above. 

^ Calvin's case (1608) 7 Go Rep la; on prisoners of war, see McNair and Watts, op cit, pp 60-1. 

® Dejager v A-G of Natal [1907] AC 326. 

^ See ch 15 A and Mutasa v A-G [1980] QB 1 14. 

China Navigation Co v A-G [1932] 2 KB 197. Cf Glasbrook Bros v Glamorgan CC [1925] AC 270. 

* * Re P ( GE) (An Infant) above. 

K Diplock ( 1947) 32 Grot Soc Trans 42; G L Williams (1948) 10 CLJ 54; Going Abroad: A 
Report on Passports (Justice, 1974); D W Williams (1974) 23 ICLQ 642; Turack, The Passport m 
International Law, 

Blackstone, Commentaries, I, 265. Under Community law, the UK is under an obligation to 
allow its nationals to leave the UK to take work in another EEC member state: Council 
Directives 68/360, art 2; 73/148, art 2. 

Al Nahkelfor Contracting Ltd v Lowe [1986] QB 235, applying Felton v Callis [1969] 1 QB 200. Cf 
Parsons v Burk [1971] NZLR 244 (attempt to prevent the ‘All Blacks’ rugby team leaving New 
Zealand to tour South Africa). 

The Foreign Enlistment Act 1870 makes it an offence for a British subject in certain 
circumstances to enlist in the armed forces of a foreign state. A committee of Privy Councillors 
recommended that the Act be repealed (Cmnd 6569, 1976) but this has not been done; 
JJaconelli [1990] PL 337. 
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possession of a passport issued by the United Kingdom. In law, it is possible to 
leave the United Kingdom without a passport. A passport merely provides 
prima facie evidence of status from which the duty of allegiance and possibly the 
protection of the Crown may flow. In fact, travel abroad is extremely difficult 
without a passport or an equivalent document, and the lack of a passport 
effectively deprives the citizen of his right to travel, at least outside the Euro- 
pean Community. 

Passports are issued by the Foreign and Commonwealth Office under the 
royal prerogative.^® It used to be considered that the Crown had an absolute 
discretion to refuse, withdraw or revoke passports, but the power is now subject 
to judicial review and the court may hold that a passport had been wrongly 
refused. Moreover, under Community law the United Kingdom is under a 
qualified obligation to issue a passport to a citizen.^® 

The prerogative power to refuse, withdraw or revoke passports is in practice 
only exercised in a limited number of situations. A passport may be denied {a) 
to a person for whom an arrest warrant has been issued in the United Kingdom, 
{b) to a person who has been repatriated at the public expense, until the debt is 
paid, and {c) to a minor in certain circumstances, such as where a journey is 
known to be contrary to parental wishes, and {d) on grounds of public interest, 
to a person whose past or present activities are demonstrably undesirable. 

The prerogative power to deny a passport is little used for political 
purposes.^® However, while the denial of a passport clearly prejudices the 
citizen’s ability to travel, it does not prevent him leaving the country, either in 
law or, for the determined person informed of his legal rights, in practice.^ The 
availability of judicial review is a valuable development in the law which 
reduces the force of earlier arguments that the issuing and withdrawal of pass- 
ports should be placed on a statutory basis. ^ But even so there can be no 
certainty that the power to deny someone a passport may not be abused. 


B. immigration and deportation^ 

Legislative background to the Immigration Act 1971 

The development of immigration law is inextricably linked with the background 
of nationality law described in Section A. The history of the Commonwealth has 


The police are not entitled to retain a passport against the wishes of its holder merely because 
they believe there is a serious risk that its holder may leave the country if it is returned (Ghani 
V Jones [1970] 1 QB 693), although a court in England may require the surrender of a passport 
as a condition of bail (Bail Act 1976, s 3). 

Rv Foreign Secretary, ex parte Everett [1989] QB 811, and p 274 above. 

See Council Directives 68/360, arts 2(2), 10;73/148, arts 2(2), 8. 

See HC Deb, 15 November 1974, col 265 (WA); HC Deb, 27 June 1968, cols 126-30 (WA). 

27 passports were denied on political grounds between 1945 and 1973; Going Abroad: A Report 
on Passports, para 29. 

‘ Cmnd 6569, 1976, para 21. 

“ Eg Going Abroad: A Report on Passports, paras 45-55. 

^ The leading text is Macdonald and Blake, Immigration Law and Practice. See also Dummett and 
Nicol, Subjects, Citizens, Aliens and Others', Evans, Immigration Law', Harlow and Rawlings, Law 
and Administration, chs 16, 17; Legomsky, Immigration and the Judiciary. 
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left problems for British immigration policy which have been identified but not 
solved. British immigration law is often accused of being inspired by racial 
motives: but economic self-interest may afford a more accurate explanation. 
Since 1973 British membership of the EC has imposed additional requirements 
on immigration law. 

It is one of the classic attributes of national sovereignty that a state is entitled 
to control entry into its territory by citizens or nationals of another state. At 
common law, the Crown had power under the prerogative to prevent aliens 
from entering the United Kingdom and an alien had no right to be admitted 
into the Sovereign’s realms and territories."*^ As Widgery LJ said in Schmidt v 
Home Secretary: 

when an alien approaching this country is refused leave to land, he has no right capable 
of being infringed in such a way as to enable him to come to this court for the purpose of 
assistance ... In such a situation the alien’s desire to land can be rejected for good reason 
or bad, for sensible reason or fanciful or for no reason at all.^ 

At common law, though no definite authority existed, it was possible that the 
Crown had power to expel friendly aliens who had been previously admitted 
into the United Kingdom.^ Such prerogative powers as the Crown may have in 
respect of aliens have been expressly preserved in being. ^ But for most of the 
20th century, the executive has relied upon statutory powers for controlling the 
entry of aliens and for enabling aliens here to be deported. The Alien Immi- 
gration Act 1905 enabled the government to prevent the entry of certain unde- 
sirable classes of alien. Wider powers of control were exercised under the Aliens 
Restriction Act 1914 and these powers, including power to deport, were kept in 
being by the Aliens Restriction (Amendment) Act 1919. It was under these Acts 
that the Aliens Order 1953 was made containing a code of powers for control- 
ling aliens. 

By contrast with aliens, British subjects both before and after the British 
Nationality Act 1948^ had full right to enter and remain in the United Kingdom 
without restriction and the Crown had no power to prevent their admission, to 
deport them or to prevent their departure.^ These rights became available to the 
citizens of all member states of the Commonwealth who, under the British 
Nationality Act 1948, were British subjects. Their right to enter the United 
Kingdom was not affected by the fact that many Commonwealth states imposed 
their own restrictions on entry by British subjects from other parts of the 
Commonwealth, including the United Kingdom. 

The right of all British subjects (within the meaning of the 1948 Act) to enter 
the United Kingdom was severely restricted by the Commonwealth Immi- 
grants Acts of 1962 and 1968. The 1962 Act, passed primarily to check immi- 


Musgrove v Chun Teeong Toy [1891] AC 272; ciPoll v Lord Advocate (1899) 1 F 823. 

^ [1969] 2 Ch 149, 172. 

® See Parry (ed) Bntish Digest of International Law, vol 6, pp 83-98; A-Gfor Canada v Cain [1906] 
AC 542, 547; Dicey, Law of the Constitution, pp 224-7; and C L Vicenzi [1985] PL 93. 

’ Immigration Act 1971, s 33(5), which ousts the principle in A-G v De Keyser^s Royal Hotel Ltd 
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® Section A above. 

Cf DW Williams (1974) 23 ICLQ 642, arguing that the Crown has or had a prerogative 
power to restrain citizens from leaving the United Kingdom; p 266 above. 
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gration from the West Indies, India and Pakistan, subjected all British subjects 
to immigration control, except for those born in the United Kingdom and those 
who were citizens of the United Kingdom and Colonies and held passports 
issued by the UK government.^^ The 1962 Act also authorised the deportation 
from the United Kingdom of Commonwealth citizens (but not holders of UK 
passports) who had been convicted of offences punishable with imprisonment 
and recommended by a court for deportation. 

The Commonwealth Immigrants Act 1968 was passed in great haste to 
forestall what was feared might be a mass exodus to Britain from Kenya of 
persons of Asian origin who, when Kenya had become independent in 1963, 
had chosen to continue as citizens of the United Kingdom and Colonies rather 
than become citizens of Kenya. Since they held passports issued by the UK 
government, they were not subject to the controls established by the 1962 Act.^^ 
The 1968 Act was notable because it took away from a non-resident citizen of 
the United Kingdom and Colonies the right of entry into the United Kingdom 
unless he, or at least one of his parents or grandparents, had a prior UK 
connection (for example, through having been born, adopted or naturalised in 
the United Kingdom). The 1968 Act thereby prevented citizens of the United 
Kingdom and Colonies from entering the United Kingdom, even though they 
were subject to expulsion from the state in which they had been residing and 
were entitled to enter no other country. The UK government subsequently 
came under great pressure to admit other UK citizens in similar circumstances 
and, notwithstanding the 1968 Act, did admit many of the Asians expelled from 
Uganda in 1972.^^ 

The Acts controlling immigration vested wide discretionary powers in the 
Home Secretary; these powers were mainly exercised by immigration officers 
acting under his direction and responsibility. Immigration decisions were in 
principle subject to review by the courts on grounds of legality, but before 1969 
there was no right of appeal against an official decision excluding an individual 
from the United Kingdom. Implementing the report of the Wilson committee 
on immigration appeals, the Immigration Appeals Act 1969 created a two-tier 
system of tribunals to hear appeals from immigration decisions. 

The Immigration Act 1971 and after 

The Immigration Act 1971 continued in being the system of appeals, but in 
other respects the Act provided a new and extensive code for the control of 
immigration. On 1 January 1973, when the 1971 Act came into operation, the 
legal distinction between aliens and Commonwealth citizens lost much of its 
significance for purposes of immigration control, but this did not mean a relax- 
ation in the system of control. Since it was at this time that the United Kingdom 


Passports issued by colonial governments did not entitle holders to enter the United 
Kingdom: R v Home Secretary, ex parte Bhurosah [1968] 1 QB 266. 

For the controversy over whether, during negotiations for Kenyan independence in 1963, the 
UK government intended Asians who chose to retain UK citizenship to have the right to 
enter the UK, see HG Deb, 27, 28 February 1968; HL Deb, 29 February 1968; Steel, No Entry', 
and Evans, Immigration Law, pp 64~8. 

CfRv Home Secretary, ex parte Thakrar [1974] QB 684; p 442 below. 
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joined the European Communities, a new distinction arose between citizens of 
other Community countries (including Ireland) and those from countries out- 
side the Communities. 

Under the 1971 Act, the most important distinction drawn was between 
those who had the right of abode in the United Kingdom and those (whether 
aliens or Commonwealth immigrants) who were subject to immigration control 
and needed permission to enter and reside in the United Kingdom. The fact 
that an intending immigrant might be a citizen of the United Kingdom and 
Colonies or of a Commonwealth country did not confer the right of entry. The 
1971 Act created a new legal concept, patriality, to identify those British sub- 
jects who had a sufficient connection with the United Kingdom to entitle them 
to the right of abode there. Thus under the 1971 Act, s 2, the class of patrials 
included those who were citizens of the United Kingdom and Colonies by 
reason of their birth, adoption, naturalisation or registration in the United 
Kingdom or in the Islands (ie the Isle of Man and the Channel Islands); 
citizens of the United Kingdom and Colonies who had been settled and ordi- 
narily resident in the United Kingdom or Islands for five years or more without 
being in breach of immigration law; Commonwealth citizens who were born to 
or adopted by a parent who at the time of the birth or adoption was a UK 
citizen by virtue of his own birth in the United Kingdom or Islands; and also 
women who were Commonwealth citizens and married to patrials. Those 
claiming to be patrial and wishing to enter the United Kingdom could prove 
their status by obtaining a certificate of patriality (s 3(9)). In 72 z; Home Secretary, 
ex parte Phansopkar, the court ordered the Home Secretary to hear and determine 
the application for such a certificate made by an Indian woman, who had 
married a man who had become a UK citizen by registration. The court held 
that the woman’s right to a certificate could not be withheld by arbitrary delay 
on the part of the Home Office. 

The elaborate concept of patriality was created because of the divergence 
that had developed between the law of British nationality and immigration 
policy. The concept was subject to much criticism. Foremost was the criticism 
that patriality did not extend to persons who, like the East African Asians, were 
citizens of the United Kingdom and Colonies and had no country to which they 
might go other than the United Kingdom, For this reason the UK government 
was unable to ratify the Fourth Protocol to the European Convention on 
Human Rights, which declares that ‘no-one shall be denied the right to enter 
the territory of which he is a national’. The concept of patriality was also 
subject to the criticism that it included those citizens of other Commonwealth 
countries, at least one of whose parents had been born in the United Kingdom; 
this extension of patriality was likely to favour those from countries such as 
Australia, Canada and New Zealand who were of British origin, thus exposing 
the 1971 Act to the criticism that it was racially motivated. 

The desire to bring the law of nationality into conformity with immigration 
policy and to take account of changes in the Commonwealth since 1948 was the 

[1976] QB 606; dRv Home Secretaiy, ex parte Akhtar [1975] 3 All ER 1087. See now 

Immigration Act 1971, s 3(9) (b), as amended in 1988 (certificate of entitlement to right of 

abode). 

See ch 19 B and cf z; Home Secretaiy, ex parte Tkakrar, criticised by MB Akehurst (1975) 38 
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main reason for the passing of the British Nationality Act 1981 . As we have seen 
in Section A, the 1981 Act created a new category of British citizen, the rules 
defining which were in essence derived from the rules of patriality contained in 
the Immigration Act 1971. This change enabled the concept of patriality as 
such to disappear from the legislation on 1 January 1983 when the 1981 Act 
came into effect. But the essence of patriality is kept alive in the definition of 
British citizen, and many earlier criticisms of the 1971 scheme remain appli- 
cable to the 1981 Act. 

The Immigration Act 1988 tightened up aspects of the law, repealing the 
assurance given in the 1971 Act (s 1(5)) to Commonwealth immigrants resident 
in the United Kingdom in 1971, cutting down rights of appeal against decisions 
to make deportation orders, and making it a continuing offence to overstay 
one’s leave to enter. What follows is an outline of the present structure of 
immigration control, which is founded upon the Immigration Act 1971, as 
amended by the British Nationality Act 1981 and the Immigration Act 1988. 
The outline does not include the changes made by the Asylum and Immigration 
Appeals Act 1993, which affect in particular the treatment of persons claiming 
asylum as refugees and the restriction of certain rights of appeal for short-term 
visitors and others wishing to study in the United Kingdom. (See p 467 below.) 

Immigration control 

At the risk of over-simplifying a very complex branch of the law, the following 
are the main categories of persons for the purposes of immigration control. 

(a) British citizens, as defined in the 1981 Act. They have the right of abode in 
the United Kingdom and do not need leave to enter or reside there. 

{b) British dependent territories citizens, British overseas citizens, British sub- 
jects and citizens of other Commonwealth countries (all as defined in the 1981 
Act). In general they do not have the right of abode in the United Kingdom and 
are subject to immigration control. But Commonwealth citizens who as patrials 
under the 1971 Act had the right of abode in the United Kingdom, continue to 
have that right and are treated as if they were British citizens. 

{c) Citizens of the Republic of Ireland, who benefit from the ‘common travel 
area’ for immigration purposes formed by the United Kingdom, the Isle of 
Man, the Channel Islands and the Republic of Ireland. They may in principle 
enter the United Kingdom from Ireland without passing through immigration 
control, but they are subject to deportation from the United Kingdom under the 
Immigration Act 1971 and also to exclusion under the Prevention of Terrorism 
(Temporary Provisions) Act 1989.^® 

{d) Those aliens who, as nationals of other EC countries, are subject to immi- 
gration control, but benefit from rights of movement within the EC conferred by 
Community law and in respect of whom the powers of the UK authorities are 
restricted by Community law. When such persons are exercising an enforceable 
Community right to enter or remain in the United Kingdom, the Immigration 


Immigration Act 1971, s 2(l)(b) and (2), as substituted by British Nationality Act 1981, 
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Immigration Act 1971, s 1(3). 
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Act 1988 states that they do not require leave under the 1971 Act but this 
measure was (in April 1993) not yet in force. 

{e) Those aliens who, as nationals of non-EC countries, are subject to immi- 
gration control. In the same category may be placed British protected persons 
who do not come within the groups mentioned in paragraph (^) above. A further 
vital distinction is between visa nationals (ie those from countries requir- 
ing a visa to enter the United Kingdom) and nationals of other countries.^® 

Under the 1971 Act, as amended, those who as British citizens have the right 
of abode in the United Kingdom are free ‘to live in, and to come and go into and 
from, the United Kingdom without let or hindrance’ except such as may be 
required under the Act to enable their right to be established (s 1 (1)). The 1971 
Act also provides that those who are not British citizens and do not have the 
right of abode shall not enter or remain in the United Kingdom unless leave is 
given to them in accordance with the Act. Such leave may be given for a limited 
or an indefinite period. Where a person is given a limited leave to enter or 
remain, this leave may be given subject to conditions restricting his employ- 
ment or occupation in the United Kingdom, or requiring him to register with 
the police, or both (s3(l)); where indefinite leave to remain is given, no such 
conditions may be imposed (s 3(3)). Even though a person has indefinite leave 
to remain, he may be deported where this would be ‘conducive to the public 
good’.^^ A person’s leave to enter or remain may lapse when he goes outside the 
common travel area and fresh leave will be needed on his return (s 3(4)). 

The 1971 Act exempts certain groups of non-British citizens from the need to 
get individual leave to enter and remain. These groups include those non- 
British citizens who were in the United Kingdom when the Act came into force 
and were then settled here; that is, were ordinarily resident here and were not 
subject to any restriction on the period for which they might remain.^ Formerly, 
by s 1(5), an assurance was given that Commonwealth citizens settled in the 
United Kingdom when the Act came into force, and their wives and children, 
would not be rendered by immigration rules less free to come into and go from 
the United Kingdom than if the 1971 Act had not been passed. The assurance 
was withdrawn by the Immigration Act 1988, except for a small class, namely 
wives or children of Commonwealth citizens settled in the United Kingdom on 
1 January 1973, and for whom entry clearance had been applied for before that 
date. The assurance had not prevented the powers of removal under the 1971 
Act from being exercised retroactively against those who had unlawfully 
entered the United Kingdom in breach of earlier legislation.^ 

Other groups exempted from the need to get individual leave to enter and 
remain include crew members of a ship or aircraft coming temporarily to the 
United Kingdom, diplomats and others entitled to diplomatic privilege, and 
members of certain military forces.^ 


Immigration Act 1988, s 7; and p 456 below. 

Immigration Rules, Appendix; and p 446, note 18 below. 

Page 450 below. 

^ Immigration Act 1971, ss 1(2) and 33(2A); R v Home Secretary, ex parte Mughal [1974] QB 313. 
And Immigration Rules, r 58. 

Azam V Home Secretary [1974] AC 18. In 1974, the government granted an amnesty from 
removal to those in the Azam category: HC Deb, 1 1 April 1974, col 637. 

Immigration Act 1971, s 8; Macdonald and Blake, op cit, ch 7. 
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So that immigration control might be enforced, the 1971 Act equipped the 
Home Secretary and immigration officers with a wide variety of powers, includ- 
ing power to examine persons arriving or leaving the United Kingdom, power 
to remove persons who are refused leave to enter or have entered unlawfully or 
have outstayed a limited leave to remain and power to detain persons pending 
examination or removal. Many powers of control on entry are vested directly in 
immigration officers. Other powers (for example, the decision to deport 
someone without the right of abode) are vested in the Home Secretary. Some of 
these powers must be exercised by the Home Secretary personally but most of 
them may (on the so-called Carltona principle)^ be exercised on his behalf by 
officials in the Home Office (including members of the immigration service) 

Part III of the Act created many criminal offences including illegal entry, 
overstaying a limited leave to enter or remain, failure to observe a condition of a 
limited leave, assisting or harbouring illegal entrants, failure without reason- 
able excuse to submit to examination on arrival into the United Kingdom, and 
failure to observe a condition requiring a person to register with the police. The 
creation of such offences was considered necessary because before the 1971 Act, 
Commonwealth citizens who managed to avoid immigration control when they 
entered the United Kingdom did not commit criminal offences by remaining 
here.^ The House of Lords held that the criminal offences created by the 1971 
Act were not retrospective in effect.^ The offence of remaining in the United 
Kingdom beyond the time limit for which leave to enter was granted is now a 
continuing offence, but not more than one prosecution may be brought in 
respect of the same limited leave.^ As well as granting wide powers of deport- 
ation and compulsory removal, the Act authorises the Home Secretary to meet 
the expenses of repatriation in the case of a non-British citizen (and his family 
or household) who wishes to leave for a country where he intends to reside 
permanently, when it is shown that it is in the person’s interest to leave the 
United Kingdom (s 29). 

In an attempt to reduce the numbers of those seeking asylum in the United 
Kingdom as refugees, the Immigration (Carriers’ Liability) Act 1987 imposed 
onerous new obligations on airlines and shipping companies to ensure that they 
bring to the United Kingdom only passengers with the necessary documents to 
establish their identity, nationality and entry clearance. 

Immigration rules ^ ^ 

The practices followed by the immigration authorities are contained not in the 
1971 Act itself but in immigration rules which the Home Secretary from time to 
time lays down as to the practice to be followed in the administration of the Act 


^ See eg Immigration Act 1971, ss 13(5), 14(3) and 15(4). 

^ Page 124 above and p 681 below. 

® Rv Home Secretary ^ ex parte Oladehinde [1991] 1 AC 254. 

^ DPP V Bhagwan [1972] AC 60. 

® Waddington v Miah [1974] 2 All ER 377. 

® Immigration Act 1971, s 24(l)(b), (lA); cf ss 24(3) and 28, and see Grant v Borg [1982] 2 All 
ER 257. 

See A Ruff [1989] PL 222. 

** See Macdonald and Blake, op cit, ch 2 B; Legomsky, op cit, pp 50-72. 
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(s 3(2)). Statements of these rules must be laid before Parliament. If a statement 
of the rules is disapproved by a resolution of either House passed within 40 days 
of the laying, the Home Secretary shall ‘as soon as may be’ make such changes 
in the rules as appear to him to be required in the circumstances. The status of 
the rules is difficult to define. They are not statutory instruments^^ but, since 
they contain rules made by the Home Secretary which are binding on those who 
hear immigration appeals, they are nonetheless akin to delegated legislation, 
and they are far from being mere administrative circulars. They must be 
interpreted sensibly, according to the natural meaning of the words used^^ and 
may be held to be ultra vires if they conflict with a statutory provision or on 
other grounds.^® 

The current rules, which took effect in May 1990, deal separately with 
control on entry and control after entry. In all cases immigration control is to 
be exercised without regard to a person’s race, colour or religion. The rules 
dealing with control on entry deal inter alia with: the requirement that a person 
arriving in the United Kingdom must produce a valid national passport or 
other satisfactory evidence of his identity and nationality; the need for certain 
foreign nationals and Commonwealth citizens to produce a visa when seeking 
admission; and the admission of persons coming for temporary purposes (as 
visitors, students or au pair girls). A person arriving for employment must 
normally hold a work permit issued by the Department of Employment, but 
work permits are not needed for certain forms of employment (for example, 
ministers of religion, doctors, overseas journalists). Nationals of EC countries 
are admitted without a work permit, in accordance with Community law, to 
take or seek employment, to set up in business or to become self-employed. A 
Commonwealth citizen who can prove that one of his grandparents was born in 
the United Kingdom, does not need a work permit and with appropriate entry 
clearance he is admitted for four years. In the case of a spouse or fiance(e) of a 
person who is settled in the United Kingdom, entry will be refused unless the 
entry clearance officer is satisfied (inter alia) that the primary purpose of the 
marriage or intended marriage was not to gain admission to the country and 
that the parties have met and that they intend to live permanently with each 
other.^^ This negative test of the ‘primary purpose’ of a marriage presents very 
real difficulties in practice, particularly for marriages involving men from the 


New rules made by the government were disapproved by the Commons on 22 November 1972 
and again on 15 December 1982; in each case revised rules were later approved by the 
Commons. And see p 633 below. 

Ch27. 

Rv Chief Immigration Officer, ex parte Salamat Bibi [1976] 3 All ER 843, 848; R v Home Secretary, ex 
parte Hosenball [1977] 3 All ER 452, 459, 463; Pearson v Immigration Appeal Tribunal [1978] Imm 
AR212, 224. 

Alexander v Immigration Appeal Tribunal [1982] 2 All ER 766. 

See tgRv Immigration Appeal Tribunal, ex parte Begum [1986] Imm AR 385. 

HC 251 (1989-90), as amended subsequently. 

Immigration Rules, rr 14-17 and Appendix. Visa requirements were first applied to certain 
Commonwealth countries in 1985 and 1986: see RM White [1987] PL 350. 

On students, see t^Rv Immigration Appeal Tribunal, ex parte Shaikh [1981] 3 All ER 29 and Patel 
V Immigration Appeal Tribunal [1983] Imm AR 76. 

The former rules discriminated between men and women settled in the United Kingdom: 
Abdulaziz v UK (1985) 7 EHRR 471, And see ch 19 B. 
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Indian subcontinent.^ The rule cannot be enforced in respect of marriages 
where the parties rely on their freedom of movement under Community law.^ 
The rules for control on entry also deal with the position of children born in the 
United Kingdom who left the country and later wish to return. Because of the 
British Nationality Act 1981, they are not British citizens;^ in principle they are 
given leave on the same basis as their parents. 

The rules for control after entry deal with the variation of leave to enter or 
remain, for example, where a person admitted as a visitor seeks leave to remain 
as a student. As regards refugees, the rules state that a person should not be 
required to leave the United Kingdom ‘if the only country to which he can be 
removed is one to which he is unwilling to go owing to a well-founded fear of 
being persecuted for reasons of race, religion, nationality, membership of a 
particular social group or political opinion’.* ** This definition derives from the 
Geneva Convention of 1951 relating to the status of refugees, to which the 
United Kingdom is a party. The increasing number of persons claiming refugee 
status has led to many decisions of the courts reviewing the decisions of the 
Home Office and defining the essential elements of the status.^ 

As will be evident from this outline, important changes of policy can be made 
by alteration of the immigration rules, subject to the express constraints con- 
tained in the Immigration Acts 1971 and 1988. The way in which the rules are 
framed leaves important discretionary decisions to be made by the immigration 
authorities. The scheme therefore depends a great deal upon the scope for 
appealing against immigration decisions. 


Immigration appeals^ 

As has already been mentioned, there is under the Immigration Act 1971 a two- 
tier system of appeals. The lower tier consists of adjudicators, formerly 
appointed by the Home Secretary but since 1987 by the Lord Chancellor; their 
duties are allocated to them by the chief adjudicator, and individual adjudi- 
cators sit to hear appeals at the ports of entry. The upper tier consists of the 
Immigration Appeal Tribunal, appointed by the Lord Chancellor, whose 
president must be a lawyer of not less than seven years’ standing. Both the 
adjudicators and the tribunal are subject to the supervision of the Council on 
Tribunals. In 1990, 13 full-time adjudicators and 80 part-time adjudicators 
heard over 16,500 cases. The tribunal, sitting in four divisions of three members 
each, decided 717 appeals,^ but the queue of appeals awaiting a decision con- 
tinued to grow. 


* See eg J? y Immigration Appeal Tribunal, ex parte Hogue and Singh [1988] Imm AR 216. 

*" Rv Immigration Appeal Tribunal, ex parte Home Secretary (ECJ) (Case C-370/90) [1992] 3 All ER 
798 (applying arts 48 and 52 EEC). 

^ Page 433 above. 

^ Immigration Rules, r 75. 

^ See in particular R v Home Secretary, ex parte Bugdaycay [1987] 2 AC 514 (whether applicants 
illegal entrants or refugees) and R v Home Secretary, ex parte Sivakumaran [1988] AG 958 
(meaning of ‘well-founded fear of being persecuted’). And see p 467 below. 

® Macdonald and Blake, op cit, ch 17; Evans, op cit, ch 7; SS Juss (1992) 12 LS 364. 

^ Annual Report of Council on Tribunals 1990-91, p 64; and see pp 2-1 1 of the report, and ch 
28 A below. 
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The 1971 Act does not confer a general right of appeal against every official 
decision that may affect an immigrant. For example, there is no right of appeal 
against the refusal of a work permit by the Department of Employment,^ nor 
against the refusal of a special entry voucher,^ nor against the Secretary of 
State’s refusal to naturalise an alien or register a Commonwealth citizen as a 
British citizen. Apart from deportation and removal, which are discussed 
below, an appeal lies against {a) the refusal of entry, {b) the refusal of a 
certificate of entitlement to the right of abode or an entry clearance, {c) con- 
ditions of admission, variations of limits imposed on leave to enter and refusals 
to make such variations. Written notice to the individual must be given of any 
decision that may be appealed against, together with the reasons for it.^^ These 
rights of appeal are subject to important restrictions. In particular, a person 
may not appeal against a refusal of leave to enter so long as he is in the United 
Kingdom, unless he was refused such leave at a port of entry at a time when he 
held a current entry clearance or a current work permit (s 13(3)). This means 
that many appeals can be brought only after the appellant has left the United 
Kingdom, and thus they will be decided in his absence. There is no appeal 
against a refusal of leave to enter if the Home Secretary certifies that he has 
personally directed that a person be refused entry on the grounds that his 
exclusion is conducive to the public good (s 13(5)). Where a person who has a 
limited leave to remain in the United Kingdom applies before the expiry of that 
leave for an extension in the time limit, his leave to remain is deemed to be 
extended until 28 days after the Home Secretary’s decision on the application.*^ 
If he appeals against that decision to an adjudicator, he cannot be required to 
depart from the United Kingdom so long as his appeal is pending; but if he does 
not apply for an extension in the time limit before his original leave has expired, 
he has no right of appeal against a refusal by the Home Secretary to extend the 
period of his leave.^^ The rule that many appeals can be brought only if the 
appellant leaves or is outside the United Kingdom is the main reason why many 
such persons seek judicial review of the Home Office’s decision rather than 
appeal. 

Assuniing that an appellant exercises a right of appeal, what are the powers 
of the adjudicator or the Immigration Appeal Tribunal to review the decision 
appealed against? By s 19 of the 1971 Act, an adjudicator is required to allow an 
appeal in two situations: first, if he considers that the decision was not in 
accordance with the law*® or with the relevant immigration rules (for this 
purpose he may review questions of fact); and, secondly, if he considers, where 


® Pearson's case, note 14, p 446 above. 

® Amin v Entry Clearance Officer, Bombay [1983] 2 All ER 864. 

British Nationality Act 1981, s 44. 

Immigration Act 1971, ss 13 and 14; and see R v Immigration Appeal Tribunal, ex barte Coomasaru 
[1983] 1 AUER 208. s i'F , f 

For appeals procedure, see Sis 1984 No 2040 and 1984 No 2041. 

See SI 1976 No 1752, made to alter the effect of Suthendran v Immigration Appeal Tribunal [1977] 
AC 359, and amended by SI 1989 No 1005. 

Immigration Act 1971, s 14(1); and Suthendran's case above. 

Page 453 below. CfRv Home Secretay, ex parte Swati [1986] 1 All ER 717. 

Which includes the principles of administrative law: Singh v Immigration Appeal Tnbunal [1986] 
2 All ER 721. Cf z; Immigration Appeal Tnbunal, ex parte Home Secretary [1992] Imm AR 554, 
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the decision involved the exercise of a discretion, that the discretion should have 
been exercised differently. But otherwise he must dismiss the appeal. No 
decision which is in accordance with the immigration rules is to be treated as 
having involved the exercise of discretion merely because the Home Secretary 
was asked by the appellant to depart from the rules and refused to do so 
(s 19(2)). These statutory rules are also binding on the Immigration Appeal 
Tribunal, to whom an appeal may lie with leave from the adjudicator’s 
decision. Selected decisions by the tribunal are published and bind adjudi- 
cators. There thus exists a framework of rules and principles within which the 
exercise of administrative discretion may be reviewed by tribunals without, 
from the Home Office point of view, creating too great a risk of decisions that 
cut across the day-to-day pattern of control. Indeed, the system of appeals has 
been criticised for being under excessive Home Office influence; adjudicators 
have been said to be too ready to accept statements made by the immigration 
authorities, and to reject evidence given on behalf of immigrants. 

There was before 1993 no further appeal from decisions of the Immigration 
Appeal Tribunal, but these could be reviewed in the High Court by means of an 
application for judicial review.^^ 

As well as these rights of appeal under the 1971 Act, the Home Office can 
always be asked to make a different decision. In practice, the Home Secretary 
exercises an exceptional discretion (the legal basis for which is uncertain) to 
permit immigrants to enter or remain in the United Kingdom even though the 
adjudication authorities are not able to do so. 


Deportation and removal from the United Kingdom^^ 

The power to deport a person is a drastic power which needs to be subject to 
political and judicial safeguards. Under the Aliens Order 1953, an alien could 
be deported either after conviction for a criminal offence punishable with impris- 
onment, and a recommendation for deportation by the court or if the Secretary 
of State deemed it conducive to the public good that he should be deported. It 
was the latter power which proved the more controversial, since the Home 
Secretary’s discretion could be used for a wide variety of purposes. Attempts to 
control the discretion by recourse to the courts were unsuccessful. Thus it was 
held that the alien need not be given a hearing before he was deported, although 
in practice he often was;^ that, while the Home Secretary could not name the 
country to which an alien must go, he could achieve the same result by placing 
him on a specified ship or aircraft;^ and that the Home Secretary need not give 
reasons for his decision to deport.^ In one controversial case, an attempt by the 


For a critique of the system, see Evans, op cit, pp 362-74; and Macdonald and Blake, op cit, 
pp 433-4. 

Ch 30. For the changes made in 1993, see p. 467 below. 

See C Vincenzi [1992] PL 300. 

Evans, op cit, ch 5; Macdonald and Blake, op cit, ch 15. 

^ R V Leman Street Police Inspector , ex parte Venicoff 3 KB 12\ Rv Governor of Brixton Prison, ex 
parte Soblen [1963] 2 QB 243. 

^ Rv Home Secretary, ex parte Chateau Thierry [1917] 1 KB 922. 

^ Soblen's case above. 
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American, Dr Soblen, to prevent his deportation to the United States of Amer- 
ica failed, even though the US government had requested the British govern- 
ment that Dr Soblen, who had been convicted in the United States of an 
espionage offence, should be returned to the United States; in other words, by 
use of the deportation power the Home Secretary could achieve a ‘disguised 
extradition’ of Dr Soblen to the US authorities, though in law the Home 
Secretary had no power to extradite him for an espionage offence.* 

In 1962, Commonwealth citizens were made subject to deportation but only 
on the recommendation of a court after conviction of a criminal offence. Under 
the Immigration Act 1971, all non-British citizens are in principle subject to the 
same powers of deportation. By that Act, such a person may be deported in four 
circumstances: (a), if, having only a limited leave to remain, he breaks a 
condition of the leave or remains beyond the permitted time; {b) ‘if the Sec- 
retary of State deems his deportation to be conducive to the public good’;® (c) if 
another person to whose family he belongs is ordered to be deported;® or (d) if 
being 17 years old or more, he is convicted of an offence punishable with 
iniprisonment and he is recommended for deportation by the court.^ If a deport- 
ation order is made, it requires the person named to leave the United Kingdom 
and prohibits him from returning until the order has been revoked; but it ceases 
to have effect if the person named becomes a British citizen or if, in case (c) 
above, the person ceases to belong to the family of the original deportee (for 
exainple, on becoming 18). Under case (d), a court may not recommend a 
convicted person for deportation unless he has first been given seven days’ 
written notice of the proposal (s 6(2)); and the convicted person has a right of 
appeal apinst the recommendation to a higher court (s 6(5)).® 

Certmn exemptions from deportation were given to Commonwealth citizens 
and citizens of the Republic of Ireland who were ordinarily resident in the 
United Kingdom on 1 January 1973. By s 7, a Commonwealth citizen or Irish 
citizen who has been ordinarily resident in the United Kingdom continuously 
since that date may not be deported on ground (b) above; and if he was 
ordinarily resident here on that date and has been so resident for the five years 
preceding the Home Secretary’s decision or the conviction by the court, he may 
not be deported on any ground.^ 

Under the 1971 Act, there are also powers for removal of illegal entrants and 
^hers refused entry, which may be exercised without a deportation order. 
These powers of removal have become of increased importance since the courts 
have held that illegal entry is not confined to clandestine entry (that is, the 
complete avoidance of immigration control) but also includes entry by decep- 
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Soblm’s case, above, criticised by P O’Higgins (1964) 27 MLR 521. For extradition, see 
bection C below. 

TOs power may be used against a person who obtained entry by means of deception: R s 
immigration Appeal Tribunal, ex parte Patel [1988] AC 910. 

For Ais purpose, a man’s family means his wife and his or her children under 18; a woman’s 
tamily means her children under 18. And see Immigration Act 1971 s 15(6) 

Immigration Act 1971, s 3(5), (6); and see ss 5, 7 and Sched 3. ’ ^ 

For the cntena to be applied, see R v Nazari [1980] 3 All ER 880. 

For this purpose, ‘ordinarily resident’ has a special meaning: s 7(2); and the five year period 
excludes periods of impnsonment: s 7(3), 

Immigration Act 1971, Sched 2, paras 8-10; Macdonald and Blake, op cit, ch 16. 
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tion through the use of false documents, the making of false representations and 
in some circumstances non-disclosure of material facts. 


Appeals against deportation 

In view of the wide discretion that may be exercised, there are evident difficul- 
ties in conferring a full right of appeal to a tribunal against a deportation 
decision. Under the Immigration Appeals Act 1969, when the Home Secretary 
decided that it was conducive to the public good that an alien should be 
deported, the alien had in general a full right of appeal to an adjudicator and to 
the Immigration Appeal Tribunal. The only exception was that, where the 
original decision had been taken in the interest of national security, the appeal 
lay to a special panel of the tribunal, appointed by the Home Secretary and the 
Lord Chancellor jointly. The decision of the tribunal was advisory only and the 
tribunal heard evidence in the absence of the appellant if the Home Secretary 
certified that considerations of national security so required. This awkward 
hybrid procedure was used only once, in the case of Rudi Dutschke, the German 
student leader, when the Home Secretary decided that Dutschke’s continued 
presence for postgraduate research at Cambridge was undesirable. The tri- 
bunal’s advisory decision rejecting the appeal was based on evidence given by 
the Security Service in the absence of Dutschke and his representatives; and the 
decision itself had many controversial implications.^^ 

Since the 1969 Act procedure pleased neither side, the 1971 Act made a fresh 
attempt to reconcile the interests of justice, political discretion and national 
security. The complicated provisions for appeals against deportation decisions 
may be summarised in this way. 

{a) Where a court has recommended deportation after a conviction for a crimi- 
nal offence, appeal against the recommendation lies to a higher criminal court, 
not to the immigration appeals system. There is no appeal against a decision by 
the Home Secretary to accept the recommendation. 

{b) Where the Home Secretary has decided to deport a person on grounds of 
breach of an entry condition or exceeding the time limit of leave to remain, 
appeal lies to an adjudicator and a further appeal lies to the Immigration 
Appeal Tribunal. This right of appeal is, however, subject to {c) (d) and {/) 
below. 

{c) Where a person is to be deported because he or she belongs to the family of 
a person who is being deported, the appeal lies direct to the Immigration 
Appeal Tribunal; and where such an appeal is related to an appeal against 
deportation on the grounds stated in {b) above, both appeals go direct to the 
tribunal. 

(d) The rights of appeal under {b) and (r) are subject to the restriction that 
where the deportee was last given leave to enter the United Kingdom less than 


Macdonald and Blake, op cit, ch 16; Evans, op cit, ch 6; i? & Home Secretary, ex parte Zamir 
[1980] AC 930 and R v Home Secretary, ex parte Khawaja [1984] AC 74; p 454 below. 
Immigration Appeals Act 1969, s 9. Cf Cmnd 3387, 1967, p 49. 

SeeBAHepple{1971) 34MLR501. 

Immigration Act 1971, s 15(1). 

Ibid, s 15(7). 
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seven years before the deportation decision, the adjudicator and the Immi- 
gration Appeal Tribunal may consider only whether there is in law the power to 
deport for the reasons stated in the notice of the decision. 

{e) Where the ground of the decision is that the deportation is conducive to the 
public good, appeal lies direct to the tribunal (subject to (/) below). 

(/) There is, however, no right of appeal if the ground of the decision is that 
deportation is conducive to the public good ‘as being in the interests of national 
security or of the relations between the United Kingdom and any other country 
or for other reasons of a political nature.’ 

In the latter case, in lieu of an appeal, the individual may be given a private 
hearing before a panel of three advisers of the Home Secretary. The reason for 
this non-statutory procedure was stated by the Home, Secretary in 1971 to be 
that deportation decisions on national security grounds ‘are decisions of a 
political and executive character which should be subject to Parliament and not 
subject to courts, arbitrators and so on’.^® The procedure was tested in 1977. 

Deportation orders in the interests of national security were made by the Home Sec- 
retary against two American journalists, Philip Agee and Mark Hosenball. It was 
claimed that they had sought to obtain and publish information harmful to the security 
services. When they were given a hearing before the panel of three advisers, the Home 
Officer gave no further particulars of the allegations, nor of the evidence against the 
journalists, nor was the panel’s report on the appeal seen by the deportees. When 
Hosenball challenged the validity of his deportation, the Court of Appeal upheld the 
deportation, holding that natural justice must give way to the interests of state security; 
the Home Secretary was responsible to Parliament for the decision and for holding the 
balance between national security and individual freedom. 

This procedure was utilised in 1990, when Iraqis resident in Britain were 
detained during the Gulf war: the Court of Appeal refused to intervene. 

In one respect the Immigration Act 1971 made an improvement in the law of 
deportation. Under the former law, as we saw in the case of Dr Soblen, the 
Home Secretary could order the deportee to be placed on a named ship or 
aircraft and thus in effect order him to be taken to a particular destination. 
However, the essence of the power to deport is to ensure that the individual 
leaves this country, not that he should be sent to another. Under the 1971 Act, 
s 17, where directions are given for an individual’s removal from the United 
Kingdom, either in certain very limited cases of refusal of leave to enter or in 
pursuance of a deportation order, including cases affecting national security, 
the individual may appeal to an adjudicator and thence to the Immigration 
Appeal Tribunal against the directions on the ground that he ought to be 
removed to a different country or territory specified by him. Subject to this right 
of appeal, the Home Secretary may direct a deportee’s removal either to a 
country of which he is a citizen or to a country to which there is reason to 


Immigration Act 1988, s5;Rv Home Secretaiy, ex parte Oladehinde [1991] 1 AC 254, approving R 
vHome Secretary, ex parte Malki [1991] 1 QB 194; SS Juss (1992) 12 LS 364. Those exempt from 
the restriction include refugees: 1988 Act, s 5(2)and SI 1988 No 1203 
Immigration Act 1971, s 15(3). 

I® HC Deb, 15 June 1971, col 375. 

Rv Home Secretary, ex parte Hosenball [1977] 3 All ER 452. 

Rv Home Secretary, ex parte Cheblak [1991] 2 All ER 319. See also I Leigh [1991] PL 331 and F 
Hampson [1991] PL 506. 
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believe that he will be admitted.^ The deportee has no absolute right to go to the 
country of his choice, even if that country is willing to admit him, but nonethe- 
less this right of appeal should help to reduce the risk of deportation being used 
as ‘disguised extradition’. 


Judicial review of immigration decisions^ 

In principle, decisions under the 1971 Act are subject to judicial review. Where 
the decision of an immigration officer or the Home Secretary is subject to appeal 
to an adjudicator or to the Immigration Appeal Tribunal, an individual will 
normally be expected to appeal rather than to have direct recourse to the 
courts.^ But the remedies obtainable by application for judicial review, which 
are discretionary in their nature, are available where either there is no right of 
appeal or the applicant can show that there are exceptional grounds on which, 
despite the right of appeal, the court should intervene to assist the applicant.'^ 
The decisions of the adjudicators or the Immigration Appeal Tribunal are 
themselves subject to judicial review.^ Habeas corpus, which is not a dis- 
cretionary remedy, may in some circumstances be available temporarily to 
prevent an applicant for judicial review from being removed from the country, 
but habeas corpus is not the primary means of challenging a decision to detain 
an immigrant pending his removal.^ 

The grounds on which immigration decisions may be reviewed include a 
breach of duty by the Home Office,^ failure to take account of relevant consider- 
ations® and abuse of power. For example, if it could be shown that a deportation 
order was made for an improper purpose, the order could be quashed by the 
courts, but the burden of establishing this is a heavy one.^ The interpretation of 
a statutory provision may be reviewed by the courts and so may interpretation 
of the immigration rules. Although an immigration officer must give an intend- 
ing visitor the reasons why entry is refused, in i? y Home Secretary, ex parte Swati a 
bare statement that the applicant had not shown that he was a genuine visitor 
was held to be sufficient. 

Difficult questions may arise as to whether findings made by the immigration 
authorities are supported by the evidence. Under the 1971 Act, s3(8), the 
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burden of proving that a person is a British citizen or is entitled to any exemp- 
tion under the Act is placed on the person asserting it. But it may be difficult to 
determine the truth of past events, particularly where an intending immigrant 
has not always told the same story, or to decide a person’s future intentions. 
The approach of the courts in reviewing findings made by the immigration 
authorities has fluctuated. Some courts have been willing to intervene only 
when there are no grounds upon which the authorities could reasonably have 
come to a particular conclusion, a test derived from AP Picture Houses Ltd v 
Wednesbury Corpn}"^ In 1980 the House of Lords applied this test in upholding a 
decision that a Pakistani citizen, Zamir, should be deported as an illegal 
entrant, who on entry had not revealed that he had married after receiving an 
entry certificate.^^ In 1983, the House adopted a different approach in Khawa- 
ja^s case, holding that the question whether an individual is an illegal entrant is 
a ‘precedent fact’, which has to be established to the satisfaction of the court.^® 
Only when this fact can be established on the available evidence, does the 
discretionary power to remove the individual arise. The approach adopted in 
Khawaja’s case is essential if the courts are to give adequate protection to the 
individual against executive decisions that affect his liberty. Thus, if the Home 
Secretary decided to deport someone whom he wrongly believed to be a non- 
British citizen, the question of citizenship must be decided by the court in 
habeas corpus proceedings; and the court should not confine itself to deciding 
whether the Home Secretary’s belief was in the circumstances reasonable. 

To what extent can immigration decisions be challenged on grounds of 
natural justice?^^ Under the former law, the Home Secretary was not required 
to give a hearing to an alien before deciding to deport him or deciding that he 
should leave the United Kingdom. The extension of immigration control to all 
non-British citizens and the creation of an appeals system has broadened the 
scope for judicial application of natural justice. In Re H K, which concerned the 
investigation by an immigration officer into the question of whether an intend- 
ing immigrant was under 16 and the son of a Commonwealth citizen settled in 
England, the court held that the officer was bound to act impartially and fairly; 
to that extent he was bound to observe the rules of natural justice, but he need 
not hold any full-scale inquiry nor adopt judicial procedure. In the case of 
citizens from EC countries, the United Kingdom is not free to adopt whatever 
procedure it likes. In i? r; Home Secretary, ex parte Santillo, the deportation of an 
Italian citizen, who had been convicted of serious sexual offences and rec- 
ommended for deportation by a British court, was challenged unsuccessfully on 
grounds of natural justice. However, in its judgment the European Court of 
Justice established that Community law, on which Santillo could rely, may 
impose procedural requirements (including the right of representation and 


Rv Home Secretary, ex parte Mughal [1974] QB 313. 

Rv Immigration Appeals Adjudicator, ex parte Khan [1972] 3 All ER 297 
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Rv Home Secretary, ex parte Khawaja [1984] AC 74. 
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Gaima v Home Secretary [1989] Imm AR 205. 
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defence before an independent authority) greater than those imposed by 
national law.^° As we shall see below, the immigration authorities are required 
to observe Community law in decisions applying to citizens of EC countries. 
But, despite an earlier difference of judicial opinion, immigration officers are 
not required to have regard to the European Convention on Human Rights.^ 
The European Court of Human Rights in 1991 held that judicial review 
provides effective control over immigration decisions in the case of refugees 
seeking asylum, even though such review is confined to aspects of illegality, 
irrationality and procedural propriety.^ 


Parliamentary control 

There is wide political interest in immigration. The practice and policies of the 
immigration authorities are often controversial. When changes are made to the 
immigration rules, a statement of the changes must be laid before Parliament 
and either House may resolve to disapprove the statement within 40 days of the 
laying.^ Immigration statistics are published annually to Parliament. Individ- 
ual decisions, particularly in deportation cases, may give rise to questioning or 
debate in Parliament, Despite the system of appeals, MPs are often anxious to 
raise with the Home Secretary the personal circumstances of individuals who 
are refused permission to stay in the United Kingdom. Political pressure may 
be exercised to persuade the Home Secretary to depart from the immigration 
rules in favour of an individual, a matter that is beyond the powers of the 
adjudicator or the Immigration Appeal Tribunal.'^ Such political intervention 
seems essential to mitigate distress and hardship caused by over-rigid adminis- 
tration of the law. Complaints of maladministration in immigration matters 
may be sent by MPs to the Parliamentary Commissioner for Administration, 
although he may not investigate a complaint where it was reasonable for the 
individual to exercise a right of appeal to an adjudicator or tribunal.^ It was 
formerly the practice of the Home Office not to remove a person from the 
United Kingdom when representations on his behalf by an MP were being 
considered, but such representations do not now necessarily prevent a removal 
or deportation from taking place,® 

Between 1968 and 1979, the House of Commons appointed a select com- 
mittee on race relations and immigration, which investigated several aspects of 
the immigration system. Since 1979, these matters have come within the remit 
of the Home Affairs Committee, which regularly appoints a sub-committee to 
investigate matters affecting race relations and immigration.^ 
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Immigration law and the European Communities 

An essential aim of the EEC is to establish 'the free movement of persons, 
services and capital’.® Since the EEC Treaty is concerned primarily with indi- 
viduals from an economic viewpoint, it seeks to create free movement of workers 
and the right of individuals and companies to set up business and to supply 
services within all member states. By art 7 of the treaty, any discrimination on 
grounds of nationality is prohibited. By art 48, any discrimination based on 
nationality between workers of member states as regards employment, re- 
muneration and other labour conditions must be abolished. Nationals of 
member states are therefore entitled to accept offers of employment made 
within the EC states, to move freely within them for this purpose, to remain in a 
member state for employment, and to remain in a state after having been 
employed there. When a worker exercises his freedom of movement, he must 
not thereby be prejudiced as to his social security rights (for example, to a 
retirement pension). His right of entry extends to his spouse, children who are 
under 21 or dependent on him, and the dependent parents or grandparents of 
the wage-earner and spouse.^ To give effect to these rights, the rules made 
under the Immigration Act 1971 enable EC nationals and their families to enter 
the United Kingdom to take up employment, to set up homes and so on.^® 
Extensive provision is made by EC regulations and directives for the freedom of 
movement for workers and their families, and for their equal treatment by 
national authorities without discrimination as regards nationality. ^ ^ When s 7 
of the Immigration Act 1988 is brought into force, persons who are exercising 
their Community rights will not require leave to enter and remain in the United 
Kingdom. Until that occurs, it is doubtful whether the Immigration Acts and 
the immigration rules go far enough to recognise that the free movement rights 
of Community nationals extend to the United Kingdom. 

No summary of Community law on these matters can be given here, but 
three points may be noted. First, the declaration by the UK government defin- 
ing UK nationals for purposes of Community law was annexed to the final Act 
of the Treaty of Accession when it was signed in 1972. The declaration provided 
that UK nationals for Community law purposes were {a) citizens of the United 
Kingdom and Colonies, and also British subjects who were not citizens of any 
Commonwealth country, who in either case had a right of abode in the United 
Kingdom and were therefore exempt from UK immigration control; and [b) 
persons who were citizens of the United Kingdom and Colonies by birth, 
naturalisation or registration in Gibraltar (or whose father was). Thus, the 
declaration did not include all those who were citizens of the United Kingdom 
and Colonies nor all those who were patrial under the Immigration Act 1971. It 
excluded (a) citizens of Commonwealth countries (other than the United King- 
dom) who were patrial and (6) UK citizens and Commonwealth citizens who 


® Article 3(0), EEC Treaty; and see Macdonald and Blake, op cit, ch 8; Evans op cit, ch 4; 
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^ Especially EEC Regulations 1612/68 and 1251/70, Directives 68/360, 72/194, 73/148, 75/34, 
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were settled as resident in the United Kingdom, but not patrial. For special 
reasons, those who held UK citizenship by virtue of a connection with the 
Channel Islands or the Isle of Man were also excluded from the benefit of 
freedom of movement in Community law.^^In view of the changes in nationality 
law made by the British Nationality Act 1981, a further declaration was made 
by the UK government which took effect on 1 January 1983J^ By this, UK 
nationals for purposes of Community law are now in three categories: [a) 
British citizens, {b) British subjects with the right of abode in the United 
Kingdom, and (^:) British dependent territory citizens who are from Gibraltar 

Secondly, the provisions of Community law which provide for the free move- 
ment of wage-earners and other persons are directly effective within the 
national law of member states^^ and they thereby restrict the powers which 
could otherwise be exercised under the Immigration Act 1971. For example, the 
power of the Home Secretary to exclude an alien on the ground that his 
presence would not be conducive to the public good, and his power to deport 
aliens on the same ground, have been limited by EEC Directive 64/221 which in. 
part provides ‘3(1) Measures taken on grounds of public policy or of public 
security shall be based exclusively on the personal conduct of the individual 
concerned. (2) Previous criminal convictions shall not in themselves constitute 
grounds for the taking of such measures’. 

In Van Duyn v Home Office^ a Dutch scientologist offered employment at a college of 
Scientology in England, was denied entry, the Home Secretary having decided that it was 
undesirable to grant anyone leave to enter the United Kingdom for such employment. 
On a reference under art 177 of the EEC Treaty, the European Court of Justice held that 
the provision in the directive quoted above was directly effective and that the voluntary 
act of an individual in associating with a particular organisation could be regarded ‘as a 
matter of personal conduct’. The ban on persons entering the United Kingdom to take 
employment with the college of Scientology did not therefore conflict with the directive.^® 

These restrictions on the Home Secretary’s powers in respect of EC nationals 
may be enforced through the British courts. The directly effective provisions of 
Community law are binding also upon adjudicators and upon the Immigration 
Appeal Tribunal. 

Thirdly, since the EEC Treaty reflects the political goal of closer European 
integration, the rights of individuals are developing outside the economic 
sphere. In 1990, rights of residence were conferred on persons who are not 
economically active by three Directives (90/364, 90/365, 90/366). The Treaty on 
European Union, agreed at Maastricht in 1992, provides that every national of a 
member state shall have citizenship of the Union. By the new Article 8a EEC, 
every Union citizen will be entitled to move and reside freely within member 
states, subject to limitations and conditions in the Treaty and in implementing 
measures. The Council may adopt measures enabling these rights to be exer- 
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cised, acting unanimously on a proposal from the Commission and with the 
assent of the European Parliament, unless otherwise provided in the Treaty. 


C. Extradition 

The statutory background 

The object of extradition is to ensure that those accused or convicted of serious 
crime do not escape from justice by crossing international boundaries. Extra- 
dition is the procedure by which a person present in state A may be arrested by 
the authorities of that state and surrendered to state B, for the reason either that 
he is accused of a criminal offence in state B (where he is to stand trial), or that 
he has been convicted in state B of an offence and is wanted back to serve the 
lawful punishment. This procedure gives rise to questions both of international 
and national law. Another means of dealing with escaping wrongdoers, that 
does not involve extradition, is for the state where the fugitive is present itself to 
exercise extra-territorial jurisdiction over the offences. Several multilateral 
treaties, for instance, require a state to prosecute anyone found within its 
jurisdiction on charges of having committed certain serious crimes abroad. 

In the United Kingdom, extradition procedures are statutory, and the police 
have no common law powers to arrest anyone with a view to his or her extra- 
dition.^^ Before the Extradition Act 1989, the law on extradition comprised 
three main forms. First, extradition to and from some 50 foreign states (not 
including Ireland, nor states in the Commonwealth) was governed by the 
Extradition Acts 1870—35 and by bilateral treaties entered into between the 
United Kingdom and each of the states. Secondly, extradition to and from 
Commonwealth states and UK dependencies was governed by the Fugitive 
Offenders Act 1967 (replacing an Act of 1881 with the same name). Thirdly, the 
return of fugitive offenders between the United Kingdom and Ireland was in 
UK law authorised by the Backing of Warrants (Republic of Ireland) Act 1965. 

During the 1980s, it became evident that aspects of the UK law made it too 
difficult for criminals to be extradited from the United Kingdom, and extensive 
changes were made by the Criminal Justice Act 1988.^ The Extradition Act 
1989 was then enacted to consolidate the earlier legislation, as amended in 1988 
(apart from the Backing of Warrants (Republic of Ireland) Act 1965, which was 
not affected). One aim of the new law was to harmonise the procedures for 
extradition to and from foreign states with those for extradition to and from 
Commonwealth countries. Its enactment enabled the United Kingdom to ratify 
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the European Convention on Extradition,^ so that extradition to and from 21 
European states is now conducted on the basis of that Convention. 

So far as extradition to and from non-European foreign states is concerned, 
the United Kingdom could not by its own act alter the treaties with those states 
which had effect under the former Extradition Acts. Accordingly, those treaties 
remain in force, and the machinery by which they apply, derived from the 1870 
Act is now found in Schedule 1 of the 1989 Act. However, all new treaties will 
operate under the 1989 Act, and existing bilateral treaties will be re-negotiated 
for this purpose. 

So far as Commonwealth countries are concerned, the Fugitive Offenders 
Act 1967 had operated by the mutual agreement of Commonwealth states and 
without a structure of formal treaties; in 1990 an amended scheme for dealing 
with fugitive offenders was adopted by Commonwealth states and this enabled 
the Extradition Act 1989 to be applied.^ 

In the outline which follows, emphasis is given to the law enacted in the 1989 
Act (section references in the text are to that Act). Some reference will be made 
to case-law under the earlier legislation, much of which (but not all) is still 
relevant. It must not be assumed, however, in any particular instance that the 
new provisions in the 1989 Act necessarily apply, since (except within the 
Commonwealth and within Europe) this may well vary from country to 
country. 


Availability of extradition procedures 

For extradition between the United Kingdom and a foreign state to occur, there 
must usually be in place ‘general extradition arrangements’. These will often 
take the form of a bilateral treaty between the two states made in accordance 
with the Act of 1989 (or the Extradition Acts 1870-1935), and to which the 
relevant legislation has been applied, with any necessary exceptions or qualifi- 
cations, by Order in Council (1989 Act, ss3, 4). Such ‘general extradition 
arrangements’ may also be created by a multilateral treaty such as the Euro- 
pean Convention on Extradition 1957, which the United Kingdom ratified in 
1990.^ 

In the absence of general extradition arrangements with a foreign state, the 
United Kingdom and that state may agree to operate ‘special extradition 
arrangements’ in the case of a particular individual (ss 3(b), 15). The existence 
of general extradition arrangements is proved conclusively by the relevant 
Order in Council, and the existence of special extradition arrangements by a 
certificate from the Foreign Secretary (ss4(3), 15(2)). 

In the case of extradition to and from Commonwealth states, the 1989 Act 
applies to every such state which has been designated for the purpose by Order 
in Council, and it also applies generally in relation to every colony (ss 1 (2), 5).^ 


SI 1990 No 1507. 
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Definition of extradition crime 

Formerly, under the Extradition Acts 1870-1935, a crime giving rise to extra- 
dition existed where the conduct charged if committed within English jurisdic- 
tion would have been within the classes of crimes listed in Schedule 1 to the 
1870 Act. This list has been added to and varied from time to time: for example, 
the Criminal Justice (International Cooperation) Act 1990 provided that 
offences contrary to the Drug Trafficking Offences Act 1986 are to be extradit- 
able offences. However, an extradition treaty might contain a list of offences 
narrower than that in the 1870 Act, or impose restrictions on the 1870 Act list, 
or might expressly impose a rule of double criminality ie requiring exact equiva- 
lence between the definition of the crime in the two states concerned. In such 
cases, there could be extradition only if the offence in question came both within 
the 1870 Act and the treaty, which might involve an English court in investigat- 
ing the position in the law of the requesting state.® In respect of Commonwealth 
states, a double criminality test was imposed under the Fugitive Offenders Act 
1967.^ 

Under the 1989 Act, there is no list of extradition offences. Instead, an 
extradition crime means primarily conduct in the territory of the requesting 
state which is punishable under the law of that state with imprisonment for a 
term of 12 months or more, and which would be so punishable if it occurred in 
the United Kingdom (s2(l)(a)). The effect of this change is to bring more 
offences within the scope of extradition. Extra-territorial offences may under 
similar conditions be extradition crimes (s2(l)(b)), and conduct on a vessel, 
aircraft or hovercraft of a state is treated as if it were conduct within that state’s 
territory (s 2(4) (b)). 

The Extradition Act 1989 extends the purposes of extradition to include a 
number of offences (such as unlawful seizure of aircraft, the taking of hostages, 
and unlawful acts in relation to nuclear material) which are the subject of 
international multilateral conventions. Such offences may be the basis of 
requests for extradition from states that are parties to those conventions but do 
not have general extradition arrangements with the United Kingdom (s22). 

Offsetting the wider scope of extraditable offences, there continue to be many 
restrictions on the return of individuals, and an elaborate procedure must be 
observed before extradition takes effect. 


General restrictions on return of individuals 

Under the 1989 Act, the same general restrictions on the return of individuals 
apply whether the requesting state is a foreign state or a member of the Com- 
monwealth. However, in the case of a particular foreign state, additional restric- 
tions can be imposed by conditions in the extradition treaty. 

Of primary importance is the rule that no person shall be returned if it 
appears that the offence of which that person is accused or was convicted is an 
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offence of a political character’ (s 6(l)(a)). Since a similar rule has applied to 
extradition since 1870, the existing case-law may still be applied under the 1989 
Act. 

There is no statutory definition of an offence ‘of a political character’,® and it 
has not been the subject of exhaustive judicial definition. It has been suggested 
that an exhaustive definition would be undesirable and that the nature of a 
political offence ‘must always be considered according to the circumstances at 
the time’.^ Nevertheless, a political offence does ‘represent an idea which is 
capable of description and needs description if it is to form part of the apparatus 
of a judicial decision’.^® Several factors appear to be influential in determining 
whether an offence is one of a political character. An important element is the 
nature of the offence and the circumstances in which it was committed. In early 
cases it was suggested that a political offence must be an ‘overt act in the course 
of acting in a political matter, a political rising, or a dispute between two parties 
in the State as to which is to have the government in its hands’. In more recent 
cases, the nature and circumstances which may establish an offence as a politi- 
cal okencc have not been so restrictively interpreted. In Schtraks, for example. 
Lord Reid suggested that a political offence could include acts of underground 
resistance movements as well as acts of open insurrection and need not necess- 
arily involve an attempt to overthrow the government or to achieve power. He 
also suggested that the use of force, and even the disturbance of public order, 
were not essential characteristics of a political offence. 

The motive of the fugitive ‘must be relevant and may be decisive’^® in 
establishing the political character of an offence. An offence committed for a 
private motive cannot be a political offence. In the early cases the necessary 
motive was considered to be the furtherance of, or assistance in, a political 
uprising. In Schtraks Lord Reid stated that only in the most exceptional cases 
would an offence be of a political character if the motive of the fugitive was not 
‘to force or . . . promote a change of government, or ... a change of government 
policy or to achieve a political objective’. However, the motive of the fugitive 
may be difficult to determine, and other problems remain. For example, must 
the political motive be the sole or predominant motive to establish an offence as 
political?^® How remote may the political objective of the offence be?^^ To what 
extent may the political objectives of an organisation be attributed to one of its 
members who commits an offence?^® 

The attitude of the state requesting extradition has been considered in deter- 
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mining whether an offence is a political offence. It has been suggested that to 
establish the political character of an offence there must be an element of 
political opposition between the fugitive and the requesting state. For example, 
Lord Radcliffe suggested that ‘if the central government stands apart and is 
concerned only to enforce the criminal law’, the crime, whatever the motive of 
the fugitive, would lack the element of political conflict and would not be a 
political offence. Arguments that a state requesting extradition for one offence 
in fact seeks the surrender of the fugitive for another political offence have been 
accepted in some cases but not in others.^^ 

The threat to society caused by the growth of terrorism has led to a narrow- 
ing in the exclusion from extradition of offences of a political character. Under 
the Suppression of Terrorism Act 1978, where a state which is a party to the 
European Convention on the Suppression of Terrorism 1978 requests extra- 
dition in respect of certain scheduled offences, such offences are not to be 
regarded as of a political character. These offences include common law 
offences, such as murder, manslaughter and kidnapping; statutory offences 
against the person and property; and offences relating to firearms, explosives, 
abduction and the protection of aircraft. Where the political offence rule is thus 
excluded from applying, other rules restricting surrender may come into play.^ 
Genocide is not capable of being an offence of a political character.^ Nor, in 
the case of member states of the Commonwealth, are offences against the life or 
person of the head of the Commonwealth (ie the Queen) (s 6(8)). 

The return of offenders is subject to other general restrictions imposed by the 
1989 Act. Thus, a person may not be extradited if the request for his return is in 
fact made ‘for the purpose of prosecuting or punishing him on account of his 
race, religion, nationality or political opinions’ or, if returned, he might be 
prejudiced at his trial or be punished, detained or restricted by reason of such 
opinions (s 6(l)(c),(d)).^ This restriction broadly corresponds to the test 
applied under immigration law to claims for refugee status.^ 

A convicted person may not be extradited if the conviction was obtained in 
his absence and it would not be in the interests of justice to return him because 
of the conviction (s6(2)). Nor may someone be returned to stand trial when, 
if tried in the United Kingdom, he would be discharged under the ‘double 
jeopardy’ rule because he has previously been tried for the offence (s 6(3)). The 
Act seeks to prevent abuse of the extradition procedure by requiring that before 
an individual is extradited, arrangements must exist to ensure that after his 
return he will be tried only for the offences for which he was extradited and that 
he must be given an opportunity to leave the country again before being tried 
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for other offences, save with the consent of the Secretary of State (s 6(4)-(7)). 
That consent can be given only if the additional offences were themselves 
extraditable (s6(6)). 

Extradition procedure 

In general, extradition proceedings under Part III of the 1989 Act are com- 
menced by a request being made to the UK government by a diplomatic or 
consular representative of a foreign state, or by a Commonwealth government 
(s7(l)). On receiving an extradition request containing the requisite infor- 
mation (s 7(2)), a Secretary of State, in practice the Home Secretary,^ may issue 
an authority to proceed, unless it appears that the request is not lawfully made 
or would in any event not succeed (s 7(4)). When authority to proceed is given, 
a warrant for the arrest of the individual to be extradited may be issued by the 
chief metropolitan magistrate (in Scotland, by the sheriff of Lothian and 
Borders) (s 8( 1 ) (a) ) . In case of urgency, a provisional warrant may be issued by 
any magistrate, justice of the peace or sheriff in the absence of authority to 
proceed (s 8(1) (b); notice of the warrant has to be given to the Home Secretary, 
who may then issue an authority to proceed or may cancel the provisional 
warrant (s 8(4)). 

When an individual is arrested on a warrant issued under the Act, he must 
be brought before either a metropolitan magistrate (in London) or the sheriff of 
Lothian and Borders (in Edinburgh), sitting as a court of committal (s9(l)). 
The court of committal must in every case be satisfied that the offence in 
question is an extradition crime and may need to decide whether there is 
sufficient evidence to warrant the individual’s trial had the offence been 
committed within the jurisdiction of the court (s 9(8)). However, in a significant 
change from the procedure under the Extradition Acts 1870-1935, the court of 
committal is not required to consider the sufficiency of the evidence if the 
request is made by a foreign state and the general extradition arrangements 
with the state provide for this.^ 

If the court refuses to commit the individual to custody or on bail, the 
requesting state may challenge the refusal in law by requiring the court to state 
a case for the opinion of the High Court (in Scotland, the High Court of 
Justiciary) on the question of law involved (s 10). This procedure was not 
available before the 1989 Act.^ 

If the court does make a committal order, the individual has the right to 
apply to the High Court for a writ of habeas corpus within a period of 15 days: 
he cannot be extradited during that time and until the habeas corpus proceed- 
ings are settled (s 1 1 ) .^ On such an application, the High Court may order his 
discharge if it seems to the court (by reason of the trivial nature of the offence, or 


^ Ora Minister of State or an Under-Secretary of State: s 28( 1 ) . 

® For difficulties caused by the rule that the court of committal must be satisfied of the 

sufficiency of evidence, see eg Beese v Governor of Ashford Remand Centre [1973] 3 All ER 689 and 
R V Governor of Ashford Remand Centre, ex parte Postlethwaite [1988] AC 924. The prima facie rule 
still applies to proceedings under the ‘unreformed’ extradition law: see eg Re Alves [1992] 

COD 369. 

^ Atkinson v United States [1971] AC 197. 

An equivalent to habeas corpus is available in Scotland: s 1 1 (6) . 
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of the passage of time since it was committed,^ or because the accusation is not 
made in good faith in the interests of justice) that in all the circumstances it 
would be unjust or oppressive to extradite him (s 1 1 (3)). The High Court on a 
habeas corpus application will consider matters such as whether the magistrate 
had jurisdiction to order the committal or whether there was material on which 
the order could properly have been made. But the High Court will not re- 
examine facts which were before the magistrate nor, except for certain purposes, 
admit fresh evidence. However, the 1989 Act permits additional evidence to 
be received that is relevant to the court’s power to decide whether it would be 
unjust or oppressive to extradite the applicant, or that relates to the power of 
the court to apply the general restrictions on return (including the exception for 
offences of a political character) already summarised. There is an appeal, with 
leave, to the House of Lords from the High Court. 

If the application for habeas corpus does not succeed, the Home Secretary 
may by warrant order the individual to be returned to the requesting state, 
unless his return is prohibited by the Act or the Home Secretary decides to 
make no such order (s 12(1)). The Home Secretary has a general discretion as 
to whether to make an order (s 12(2)), but he must not make an order if, having 
regard to the same grounds as the High Court could consider on habeas corpus, 
it would be unjust or oppressive to do so. He may also decide not to order the 
return if the person could be or has been sentenced to death for the offence for 
which his return is sought (s 12(2) (b)).^^ He must not make an order for return 
of a person who is serving a prison sentence, or is facing charges for an offence, 
in the United Kingdom (s 12(3)). Moreover, the Home Secretary must at this 
stage consider whether any of the general restrictions on return are applicable. 

If the Home Secretary is minded to order extradition, notice of this must be 
given (s 13(1)) and the individual then has 15 days in which to make represen- 
tations as to why he should not be extradited (s 13(2)). When the Home 
Secretary orders the return to take place, it is not to be implemented for at least 
seven days. During this time, the individual may seek judicial review of the 
Home Secretary’s decision to make the order (s 13(6)).^^ If the individual does 
so, he is not to be returned so long as proceedings for judicial review are 
pending (s 13(7)). 

This elaborate scheme further provides for time limits within which the 
warrant for an individual’s extradition has to be carried out, after which the 
court may order his discharge (s 16). A much simpler procedure may be applied 
if the individual decides not to challenge the decision to remove him (s 14). 

The general restrictions on return which were described earlier apply at 
almost every stage of this procedure, since they must be taken into account by 
the Home Secretary, the court of committal and the High Court (in Scotland, 


® On delay, see Union of India v Narang [1978] AC 247 and Oskar v Government of Australia [1988] 
AC 366. 

Schtraks v Government of Israel above, 605. 

^ * Page 460 above. 

Administration of Justice Act 1960, s 15. 

See R V Home Secretary , ex parte Kirkwood [1984] 2 All ER 390 and Soering v United Kingdom 
(1989) II EHRR439. 

Page 460 above. 

For judicial review, see chs 29, 30. 
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High Court of Justiciary), whether on an application for habeas corpus or for 
review of an order of committal (s 6(1), (9)). 

The full benefit of the reformed extradition law enacted in the Extradition 
Act 1989 will be felt only when the United Kingdom concludes new bilateral 
treaties bringing it into effect in respect of those foreign states not yet within its 
scope. Before then, conditions in Europe and beyond may lead to proposals for 
a much simpler approach to the problem of escaping criminals that would 
reduce the temptation (to which the United States has unhappily succumbed)*® 
for states to resort to self-help by kidnapping wanted offenders who have taken 
refuge abroad. Within Europe, such events would be in breach of the European 
Convention on Human Rights, which permits the lawful exercise of powers of 
extradition.*^ In 1993, the House of Lords held that the power of the High 
Court to stay a prosecution on the grounds of abuse of process could be exer- 
cised where an accused person had been brought to England from South Africa 
by an irregular procedure.*® There continue to be reasons why a national legal 
system has to guard against the risks of an abusive request for extradition; but 
undue emphasis on this approach could make it too difficult for two democratic 
governments to cooperate in countering crime.*® 


Republic of Ireland 

The Backing of Warrants (Republic of Ireland) Act 1965 provides for the arrest 
and return of fugitives who have been accused or convicted of offences under the 
law of the Republic of Ireland and are found in the United Kingdom.^^ Under 
the Act, warrants for arrest issued in the Republic are endorsed by a justice of 
the peace in the United Kingdom and, once endorsed, a warrant operates as if it 
had been issued in the United Kingdom.* This endorsement procedure does not 
require a prima facie case to be established against the fugitive.^ Where an 
application for endorsement is properly made, a justice of the peace must 
endorse the warrant if it relates to an indictable offence or, subject to certain 
conditions, a summary offence punishable by six months’ imprisonment.® 

When arrested on an endorsed warrant, the fugitive is brought before a 
magistrate who, subject to the provisions of the Act, must order him to be 
delivered into the custody of the police of the Irish Republic;^ again, the magis- 
trate is not required to determine whether there is a prima facie case against the 
fugitive.® There are certain restrictions on making an order for the surrender of 


US V Alvarez-Machain 1 1 9 L Ed 2d 441 ( 1992) . 

See European Convention on Human Rights art 5(l)(f) and eg Bozano v France (1987) 9 
EHRR 297 (disguised extradition held to be unlawful deportation) . 

Rv Horseferry Road Magistrates' Court, ex parte Bennett (24 June 1993) . 

See Ex parte Postlethwaite, note 6 above. 

The Extradition Act 1965 (No 17) is the corresponding legislation in the Irish Republic, as 
amended by the Extradition (Amendment) Act 1987 (No 25). 

* Backing of Warrants (Republic of Ireland) Act 1965, s 1(4). 

2 Re Arkins [1966] 3 All ER 651. 

^ Backing of Warrants (Republic of Ireland) Act 1965, s 1(1), (2). Additional conditions apply 
where the warrant is for the arrest of a fugitive who has been convicted of an offence: s 1 (3). 

^ Ibid, s 2(1). 

® Keane v Governor of Brixton Prison [1972] AC 204, 211. 
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the fugitive.® For example, an order must not be made where (a) there is no 
offence within that part of the United Kingdom in which the court has jurisdic- 
tion which corresponds with the offence specified in the endorsed warrant,^ (i) 
the offence specified is an offence of a political character,® or (c) there are 
substantial grounds for believing that the fugitive will be prosecuted or detained 
for an offence of a political character, if returned to the Irish RepubUc. 

Where the magistrate orders his surrender the fugitive may apply to the High 
Court for a writ of habeas corpus;® an appeal lies from the decision of the High 
Court, with leave, to the House of Lords. Fifteen days after the magistrate has 
ordered his surrender, or after any consequential habeas corpus proceedings 
the fugitive must be delivered into the custody of the Irish police.^® If, without 
reasonable cause, he has not been surrendered one month after the magistrate’s 
order was made, the fugitive may apply to the High Court to be discharged." 

In the context of the serious conflicts in Northern Ireland, the extradition 
procedures contained in the Backing of Warrants (Republic of Ireland) Act and 
the corresponding Irish legislation have not proved to be effective. Many 
attempts have been made to resolve the problems by agreement between the 
UK and Irish governments, against a far from tranquil background of judicial 
decision-making in the Republic’s courts.*® The Criminal Jurisdiction Act 1975 
with its corresponding Irish legislation established an alternative procedure to 
extradition in an attempt to bring to trial persons who in recent years have 
committed serious crimes of violence for apparently political motives.*® The Act 
extends the jurisdiction of the courts in Northern Ireland to enable them to try 
offences committed in the Republic of Ireland; these offences are termed ‘extra- 
territorial offences’.** Extra-territorial offences include acts or omissions occur- 
ring in the Irish Republic which, if they took place in Northern Ireland, would 
constitute one of the offences described in Schedule 1 of the Act. The Schedule 
includes various common law offences, such as murder, manslaughter and 
arson, and statutory offences relating to such matters as malicious damage, 
explosive substances and offences against the person. Hijacking a vehicle in the 
Irish Republic and escaping from detention in the Irish Republic are other 
examples of extra-territorial offences. *® A person accused in Northern Ireland of 


® Backing of Warrants (Republic of Ireland) Act 1965, s 2(2). Where the Suppression of 

Terrorism Act 1978, s 1 applies, s 2(2) of that Act imposes a restriction similar to that referred 
to in respect of the Extradition Act above. 

^ Re Arkins above; Keane^s case above; cf The State (Furlong) v Kelly andA-G [1971] IR 132. 
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1965 Act, s 2(1). > wv; 

1965 Act, s 6(1); see also s 6(2). 

See G Campbell (1989) 52 MLR 585 and H Delany and G Hogan [1993] PL 93. The leading 
Irish decisions include McGlinchey v Wren [1982] IR 154, Russell v Fanning [1988] IR 505 and 
Finucane v McMahon [1990] IR 165. And see the (Irish) Extradition (European Convention on 
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an extra-territorial offence may choose to be tried in the Republic of Ireland.^® 
The Act also provides for witnesses to be examined in one jurisdiction for the 
purposes of the trial of an extra-territorial offence in the other. Legislation in 
the Republic of Ireland gives the courts there similar jurisdiction over extra- 
territorial offences committed in Northern Ireland.^® 

Note. The outline of immigration law in Section B above does not take account 
of the Asylum and Immigration Appeals Act 1993, which brings about several 
significant changes in the system of immigration control and which received 
the royal assent in July 1993. New measures introduced for those claim- 
ing asylum as refugees would include powers of finger-printing (s 3), the curtail- 
ment of limited leave to enter or remain when a claim has been decided (s 7), 
and a right of appeal to a special adjudicator which would replace certain rights 
of appeal under the Immigration Act 1971 (s8). Instead of the Immigration 
Appeal Tribunafs decisions being final, subject only to judicial review, there 
would be a general right to appeal (with leave) on a question of law to the Court 
of Appeal (s 9). The right of appeal to an adjudicator would be taken away from 
several classes of persons, including those seeking to enter as visitors or intend- 
ing to follow short courses of study or to study but without having been 
accepted for any course (ss 10, 1 1). 


1975 Act, Sched 3, para 2(1). Schedule 3 also contains various procedural safeguards for those 
accused, in Northern Ireland, of an extra-territorial offence. 

1975 Act, Sched 4, 

(Irish) Criminal Law (Jurisdiction) Act 1976. 



Chapter 21 

The police and personal liberty 


The preservation of law and order and the prevention and detection of crime are 
matters of great importance to the maintenance of organised government. But it 
is equally important that these concerns should not be used to justify equipping 
the police with more power than is absolutely necessary, for every power con- 
ferred on police officers inevitably means a corresponding reduction in the 
liberty of the individual. It is difficult to exaggerate the central importance of 
personal liberty in a free and democratic society. As the European Court of 
Human Rights reminded us, protection from arbitrary interference by the state 
with an individual’s liberty is ‘a fundamental human right’. ^ There is thus a 
need to ensure that the police have adequate measures to protect the public 
without at the same time conferring powers that undermine the very freedom 
which the police are employed to defend. This chapter considers how this 
problem of modern democracy is resolved in English law. Sections A and B are 
concerned with the organisation, structure and accountability of the police, and 
provide the background to the issues considered in Sections C to F, namely the 
statutory and common law powers of the police to interfere with personal 
liberty, powers such as the power of arrest and the powers of search and seizure. 

A. Organisation of the police^ 

While the executive has a strong interest in maintaining an effective police 
system, the central government does not itself undertake the policing of the 
country. In 1962, a royal commission which inquired into the constitutional 
position of the police in Great Britain examined the arguments for and against 
establishing a national police force. The commission rejected the view that a 
national force would lead to a totalitarian ‘police state’, considering that a 
national force in Britain would be subject to the law and to the authority of 
Parliament. But, except for an incisive dissenting opinion from Dr A L Good- 
hart, the commission concluded that the police should not be brought under the 


* Brogan o United Kingdom (1989) 1 1 EHRR 117, at 134. 

‘ For a stimulating account of the issues, see Lustgarten, The Governance of Police. 
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direct central control of the government and that the police should continue to 
be linked with local government; provided that the responsibilities of central 
government and the controls from the centre were made more explicit, a system 
of local police forces should be continued.^ The commission’s report led to the 
Police Act 1964 which, as amended subsequently, now contains the main legal 
framework of the police system in England and Wales. Similar but not identical 
statutory provisions are in the Police (Scotland) Act 1967.^ These Acts provide 
a structure of the police which is ‘sui generis’: while police forces have connec- 
tions with local government, the police system is not a typical local government 
service; nor is it in form a central government service, although its operation is 
supervised by central government. This legislation does not contain the powers, 
for example of arrest and search, which the police use in dealing with crime and 
maintaining public order. These powers will be considered later in this chapter, 
and in Chapter 23. 


Local police authorities 

The Metropolitan Police was created in 1829 as the first modern British force; it 
is the only police force for which the Home Secretary is directly responsible as 
the police authority. It is subject to the Metropolitan Police Acts which have 
been passed since 1829 and to some provisions of the Police Act 1964. The chief 
officer is the Commissioner of Police for the Metropolis who is appointed by the 
Crown on the advice of the Home Secretary, together with Assistant Commis- 
sioners. The Commissioner appoints constables and has powers of suspension 
and dismissal; he has power to make orders for the general government of the 
force, subject to the Home Secretary’s approval. The City of London Police are 
a separate force; the chief officer, the Commissioner, is appointed by the police 
authority, the Court of Common Council, subject to the approval of the Home 
Secretary.^ Elsewhere, a police force is maintained for every county in England 
and Wales, for every combined area constituted by an amalgamation scheme, 
and for the Northumbria police area. The police authority for a non-metropoli- 
tan force is a committee of the county council known as the police committee. 
Two-thirds of the committee are councillors appointed by the council; one-third 
are magistrates appointed by the magistrates courts committee. The police 
authority for a metropolitan police area is the metropolitan county police auth- 
ority, which consists of certain members of the constituent councils and magis- 
trates appointed by the joint magistrates’ committee. 

Under the Police Act 1964, it is the duty of a police authority to secure the 
maintenance of an adequate and efficient police force for the area; subject to the 
approval of the Home Secretary, it appoints the chief constable and deputy or 
assistant chief constables, and provides the requisite premises and equipment 
(s 4) . But a police force is under the direction and control of the chief constable 


Cmnd 1728, 1962, ch 5; cf memorandum of dissent by AL Goodhart. And see Marshall, Police 
and Government j and J Hart [1963] PL 283. 
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On the policing of London, see HC Deb, 30 June 1989, col 1209 and HC Deb, 13 July 9 , 
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or, in his absence, a deputy (ss5(l), 6(1)); it is not for operational purposes 
under the control of the police authority. The police authority has power to 
require the chief constable and any deputy or assistant chief constable to retire 
in the interests of efficiency (ss 5(4), 6(5)). In this the police authority must act 
with the approval of the Home Secretary, who may himself take the initiative in 
requiring the police authority to retire the chief constable (s29(l)). The chief 
constable must be given an opportunity to make representations to the police 
authority or the Home Secretary before he can be required to retire (ss 5(5), 
29(2)). The police authority may institute disciplinary proceedings against the 
chief constable.^ The police authority is the paymaster for local police expendi- 
ture, though salaries are fixed according to national scales.^ 


Chief constables 

Before the Police Act 1964, there was much uncertainty about the legal position 
of the chief constable, which for historical reasons differed between county and 
borough forces.^ The importance of his position is that the hierarchy of com- 
mand within a police force runs from the police constable on the beat to the 
chief constable, and no further. The royal commission in 1962 went so far as to 
say, ‘The problem of controlling the police can ... be re-stated as the problem of 
controlling chief constables’.^^ The Police Act 1964 places each police force 
under the chief constable’s direction and control. Subject to the powers of the 
police authority already mentioned (for example, in regard to finance), all 
appointments and promotions to ranks below that of assistant chief constable 
are made by the chief constable. He is also the disciplinary authority for these 
ranks and, subject to an appeal to the Home Secretary (not, it should be noted, 
to the police authority), he may impose disciplinary penalties, including dis- 
missal or suspension. 

The chief constable also appoints special constables and decides what 
special police services (for example, to a football club for policing on match 
days) are to be provided in return for payments to the police authority. 
Certain duties are imposed on the chief constable by the 1964 Act, for example, 
to report annually to the Home Secretary and the police authority, to make 


" CS Ridge v Baldwin [1964] AC 40, p 689 below, which concerned the dismissal of a chief 
constable under the pre-1964 legislation. The arrangements for disciplining senior officers 
were reviewed in 1987, ‘in the light of concern expressed about the investigation of allegations 
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special reports when requested by either, and to submit criminal statistics as 
required by the Home Secretary (ss 12, 30, 54). He may be required to enter 
into collaboration agreements with other police forces or to provide extra con- 
stables or other assistance in aid of another force (ss 13, 14). He also has 
important duties in regard to complaints against the police.^^ A chief constable 
must himself observe police discipline and may be dismissed for misconduct or 
required to resign in the interests of efficiency; but it seems that neither the 
police authority nor the Home Office may direct him as to the use of his police 
force. 

In Scotland, the authority of the chief constable over members of his police 
force is made even more explicit than in English law: ‘The performance by a 
constable of his functions under this or any other enactment or under any rule of 
law shall be subject to the direction of the appropriate chief constable’. This 
leaves no doubt that the chain of command within a police force may control the 
use by a constable of both his statutory and his common law powers. The major 
difference from the position in England is that in relation to the investigation of 
ofiences, the chief constable must comply with all lawful instructions which he 
may receive from the public prosecutor and also with instructions from the Lord 
Advocate regarding the reporting of alleged offences for prosecution. The chief 
constable must also observe all lawful instructions which he may receive from 
the sheriff principal, who is the senior judge in a sheriffdom, but such instruc- 
tions are rare today. 


Functions of the Home Secretary 

Within the Metropolitan area, the Home Secretary is himself the police auth- 
ority. While some of his powers in this capacity derive from the Police Act 1964, 
he has a long-standing and close relationship with the Metropolitan Police 
Commissioner which is not governed solely by that Act. In the past, Home 
Secretaries accepted a wide responsibility for the general policies followed by 
the Metropolitan Police, while not directing the detailed operations of the 
force. More recently, the official Home Office view, which convinced the 
Parliamentary Commissioner for Administration in 1967, is that the Home 
Secretary as police authority has no power to give instructions to members of 
the Metropolitan Police as to the manner in which they should carry out their 
duties as constables. In 1968, Salmon LJ said: ‘Constitutionally it is dearly 
impermissible for the Home Secretary to issue any order to the police in respect 
of law enforcement’,^® but this forthright view is not in full accord with the 
history of the Metropolitan Police. 

Apart from the special position of the Metropolitan Police, the Home Sec- 
retary has very many statutory powers affecting the police. He must approve 
the appointment of a chief constable and has the ultimate power to dismiss him 
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or to require his resignation. He may require a chief constable to submit a 
report on any specific matter connected with the policing of his area and in 
cases of dispute must decide how much information the chief constable should 
give to the police authority (ss 30(1), 12(3)). The Home Secretary may set up a 
local inquiry into any matter connected with the policing of an area (s 32) and 
he has authority under both statute (Police Act 1964, s41) and common law 
(the royal prerogative) to make available from a central store baton rounds and 
CS gas to be used in the event of serious public disorder.^® By s 33 of the 1964 
Act, the Home Secretary may make regulations for the government, adminis- 
tration and conditions of service of police forces, in particular with respect to 
ranks, qualifications for appointment and promotion, probationary service, 
voluntary retirement, discipline, duties, pay, allowances, clothing and equip- 
ment. Many of these regulations can be brought into force only after a draft has 
been submitted to the Police Advisory Board for England and Wales; the Home 
Secretary must take into consideration any representations made by that board 
(s 46). There is a similar board for Scotland. The advisory board is constituted 
in such form as the Secretary of State may determine after consulting bodies 
representing police authorities and police officers. Those regulations which 
relate to pay, hours of duty, leave and pensions must be shown in draft to the 
Police Negotiating Board for the United Kingdom, a body which represents 
police authorities and the members of police forces.^ 

As well as these wide legislative powers, the Home Secretary has always 
exercised considerable financial control. Since 1856, a grant has been made 
from the Exchequer towards the police expenses of local authorities. Payment of 
the grant, which is now 51% of all approved expenses, is by statute conditional 
on the Home Secretary’s certificate that a police force is efficient, cooperates 
adequately with other police forces, and is properly equipped and administered. 
No police authority could afford to forgo its certificate of efficiency. Both the 
Metropolitan and City of London Police receive similar grants, the balance of 
expenditure in the case of the former being contributed by the councils who are 
within the Metropolitan Police district. Her Majesty’s Inspectors of Constabu- 
lary have proved powerful instruments in maintaining the efficiency of police 
forces: they are appointed by and report to the Home Secretary (s 38). Section 
28 of the 1964 Act states that the Home Secretary ‘shall exercise his powers 
under this Act in such manner and to such extent as appears to him to be best 
calculated to promote the efficiency of the police’. The effect of these words 
needs to be considered with care. First, they do not provide the Home Secretary 
with a residual source of powers. Secondly, it may be commented that the 
concept of police efficiency is not always a simple one: is a police force efficient if 
it exercises its powers rigorously but at the cost of local goodwill? Or if its chief 
constable disagrees with advice which he has received from the Home Office? 
Or if it mishandles a major public demonstration?^ Section 28 leaves it to the 
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Home Secretary to decide by what criteria police efficiency is to be assessed. 
The subjective wording of the section would make it very difficult for a chief 
constable who had been retired in the interests of efficiency to seek judicial 
review of the Home Secretary’s decision. Thus, far from imposing a legally 
enforceable duty on the Home Secretary, s 28 serves to protect his decisions 
against challenge in the courts.^ There is no equivalent in the Police (Scotland) 
Act 1967 to s 28 of the Act but this seems to make no difference in practice. The 
powers of the Secretary of State in Scotland are no less extensive than those of 
the Home Secretary.^ 


Legal status of a police officer 

The courts have not always found it easy to define the precise status of a police 
officer. There is no doubt at common law that a constable is personally liable to 
be sued for damages in respect of wrongful or unlawful acts which he commits 
while a constable. ‘The powers of a constable qua peace officer, whether con- 
ferred by common or statute law, are exercised by him by virtue of his office, 
and cannot be exercised on the responsibility of any person but himself’.^ 
Indeed in the past it was found necessary to protect constables by statute 
against certain risks of liability, as was done in the Constables’ Protection Act 
1750. The individual liability of the constable continues today and it is no 
defence to an action for trespass or false imprisonment that the constable had 
been ordered by a superior officer to act. 

As modern police forces grew in professionalism, organisation and resources, 
citizens who suffered from improper police action sought to make the local 
police authority vicariously liable for the wrongful acts of the constables. These 
attempts were unsuccessful. In Fisher v Oldham Corporation, a borough council 
which maintained a police force was held not to be the employer of a constable 
sued for wrongful arrest, though the council’s committee was at that time 
responsible for appointing, paying and dismissing the constables.® The court 
explained that in making an arrest, a police officer was ‘a servant of the State, a 
ministerial officer of the central power’; and that in the absence of power to 
control his acts, the local authority could not be held vicariously liable for them. 
When he is first appointed, a police officer swears to serve the Sovereign as a 
constable. In Lewis v Cattle, which concerned the unauthorised publication of 
confidential police information, a police officer was held to be ‘a person holding 
office under His Majesty’ for the purpose of the Official Secrets Acts.^ But in 
relation to vicarious liability, at common law a constable was not in the employ- 
ment of the Crown since he was neither appointed nor paid by the Crown, and 


^ Cfp 724 below. 

'* In addition to the Home Secretary’s statutory powers, the Home Office and the Inspectors of 
Constabulary exercise much informal influence over local policing, for example, by convening 
conferences of chief constables and by issuing advisory circulars to police forces. 

^ Enei'er v R ( 1906) 3 CLR 969, 977. 

[1930] 2 KB 364. See also Sheikk v Chief Constable of Greater Manchester [1990] 1 QB 637. For 
Scotland see eg Muir v Hamilton Magistrates 1910 1 SLT 164. On a related issue, sec 
Metropolitan Police Receiver v Croydon Corporation [1957] 2 QB 154. 

^ [1938] 2 KB 454, criticised by Sir Ivor Jennings in (1938) 2 MLR 73. See now Official Secrets 
Act I989,sl2(l)(c). 
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this was not affected by the Grown Proceedings Act 1947. In the absence of legal 
liability, police authorities might decide to stand behind individual constables 
and to pay any damages and costs awarded against them. But this remained a 
matter for their discretion until Parliament changed the law. 

By s 48 of the Police Act 1964, liability for the wrongful acts of constables is 
placed upon the chief constable in respect of torts committed in the performance 
of their functions by constables under his direction and control, in the same way 
as a master is liable for torts committed by his servants in the course of their 
employment. Any damages and costs awarded against the chief constable for 
vicarious liability are paid out of the local police fund, as is any sum required to 
settle a claim against the chief constable where the police authority approves 
the settlement. The police authority has also a statutory discretion to pay 
damages or costs awarded against a constable, whether or not the chief con- 
stable has been sued.^ More recently, the Race Relations Act 1976 has provided 
that for the provisions of that Act dealing with employment, the office of 
constable is to be treated as employment by the chief officer of police or the 
police authority respectively in respect of any acts done by him or them in 
relation to a constable.^ These provisions apply to special constables as well as 
to regular members of a police force: 'when one looks at the "deeming” section 
16 one can see no reason why the part-time constable should have been left 
out’.^^ 

Notwithstanding these developments in the law, there are still legal contexts 
in which it is important that the police constable holds a public office and is not 
employed under a contract of employment. The constable’s tenure of office is 
essentially statutory and can be terminated only in accordance with regulations 
which create a disciplinary code and contain an elaborate procedure for dealing 
with offences against discipline. These offences include discreditable conduct, 
neglect of duty, disobedience to orders, improper disclosure of information, 
corrupt or improper practices, abuse of authority, and racially discriminatory 
behaviour. Indeed, legislation restricts the freedom of a police officer in a way 
in which no employer could by a contract of employment. Thus police officers 
are not allowed to be members of a trade union or of any association which 
seeks to control or influence the pay or conditions of service of any police force; 
instead, there are Police Federations for England and Wales and for Scotland 
which represent police officers in all matters of welfare and efficiency, other 
than questions of discipline and promotion affecting individuals.^^ Police regu- 
lations impose a great many restrictions upon the private life of serving police 
officers, including one of constitutional importance, namely that a police officer 
‘shall at all times abstain from any activity which is likely to interfere with the 
impartial discharge of his duties or which is likely to give rise to the impression 

^ Similar liability in reparation has been imposed in Scotland: Police (Scotland) Act 1967, s 39 
on which see Wilson v Chief Constable of Lothians and Borders Constabulary 1989 SLT 97. 

^ 1976 Act, s 16. Cf Sex Discrimination Act 1975, s 17. 

For the law relating to special constables, see Sheikh, above. 

Sheikh V Chief Constable of Greater Manchester Police [1990] 1 QB 637, at 648. 

See SI 1985 No 518 and Police and Criminal Evidence Act 1984, Part IX. For senior officers, 
see SI 1985 No 519. See Calvel^ v Chief Constable of the Mers^side Police [1989] AC 1228 (no 
action for breach of statutory duty or for negligence available to police officer who has been 
the subject of disciplinary proceedings). 

Police Act 1964, ss ‘14, 47. 
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amongst members of the public that it may so interfere; and in particular (he) 
shall not take any active part in politics’. It has been suggested that still 
further restrictions should be introduced following unease in some quarters over 
allegations that membership of a police force is incompatible with free- 
niasoniy\*'^ 


B. Accountability and control of the police^^ 

The constitutional structure within which the police operate in Great Britain 
provides few overt opportunities for political control of police decisions either at 
a local or a national level. Whether in the field of maintaining public order or in 
the work of detecting and prosecuting crime, police decisions constantly involve 
the exercise of discretion, choice between alternative courses of action and the 
setting of priorities for the use of limited resources. In a stable society it is easier 
for the police to seek to play an impartial and a non-political role, but even this 
role has latent political significance. In less stable conditions, issues of law and 
order acquire a more immediate political content. In the sometimes troubled 
1980s, questions were often raised about the procedures for police account- 
ability. Problems about police reaction to racial violence, to public demon- 
strations and to the events surrounding the miners’ strike in particular all 
contributed to the concern. A complicating dimension is what some see as the 
movement towards more centralisation of police work.^^ There are many forms 
of cooperation between forces, but there is also now the potential for the devel- 
opment of common policies, informally through the activities of bodies such as 
the Association of Chief Police Officers (ACPO), and indeed of central control 
and organisation of police strategy through bodies such as the National Report- 
ing Centre, now known as the Mutual Aid Coordination Centre. This is a unit 
which operates from Scotland Yard in times of crisis, as during the miners’ 
strike of 1984/85. Its purpose is to coordinate policing strategy and the deploy- 
ment of officers on a national basis in consultation with the Home Office, which 
is not a disinterested observer.*^ This emerging centralisation raises new 
questions about police accountability which the existing institutional structure 
may not be well suited to answer. 

Local police authorities 

As we have seen, the police authority is responsible for ensuring an efficient 
force, and it exercises a measure of supervision over the chief constable. But in 


Police Regulations 1987, SI 1987 No 851, Sched 2; Police (Scotland) Regulations 1976, SI 
1976 No 1073, Sched 1. See Champion a Chief Constable of Gwent [1990] 1 All ER 1 16 
(membership of appointments sub-committee of school governors not prohibited by these 
regulations) 

HC Deb, 28 June 1988, cols 198-202. 

On police accountability generally see, eg Baldwin and Kinsey, Police Powers and Politics; 
Jefferson and Grimshaw, Controlling the Constable; Reiner, The Politics of the Police; Spencer, 
Called to Account; Uglow, Policing Liberal Society. 

‘ ' Cf Lustgarten, note 2, p 468 above. 

Bailey, Harris and Jones, Civil Liberties Cases and Materials, p 155. 

For details, see M Kettle, in Fine and Miller (eds), Policing the Miners' Strike. 
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reality its powers are limited and there is little accountability of a local police 
force to its police committee. General policy standards are laid down by the 
Home Secretary, and by statute the chief constable has operational control of 
the force. The police authority have no power to give instructions to the chief 
constable regarding the use of the police, but the authority may serve as a 
means of communication between the public and the police. At county council 
meetings, members of a police authority can be questioned by county council- 
lors about the authority’s functions (s 11).*^*^ A police authority receives the 
annual report of the chief constable and, subject to a power in the chief con- 
stable wuth the support of the Home Secretary to withhold information which in 
the public interest ought not to be disclosed, the authority may request the chief 
constable to report on specific matters connected with the policing of the area 
(s 12), The police authority must also keep itself informed as to the working of 
the police complaints system, a vague provision which may not in practice 
achieve very' much. ^ 

Proposals to make chief officers more directly responsible to their police 
authorities have not attracted government support.^ A less radical approach 
draws heavily upon the recommendations of Lord Scarman in the report of his 
inquiry under s 32 of the Police Act 1964 into the Brixton disorders.^ The 
breakdown of order in the social, and particularly racial, conditions of Brixton 
led Lord Scarman to make substantial criticisms of the police and their relations 
with the community. He recommended that, without the sacrifice of indepen- 
dence, police accountability should be improved. He argued that police authori- 
ties should take more seriously their existing powers under the Police Act 1964 
to require reports from the chief constable and to ensure close cooperation 
between authority and chief officer. In addition, procedures for systematic 
liaison between committees representing local communities and the police 
should be introduced. Lord Scarman considered this to be particularly import- 
ant in London where there was no local police authority. To ensure the adop- 
tion of the liaison committee principle, legislation would be necessary.'^ The 
Police and Criminal Evidence Act 1984 makes provision for a modest measure 
of consultation and liaison.^ It requires police authorities (in London the 
Metropolitan Commissioner under the guidance of the Home Secretary) to 
make arrangements for obtaining the views of people in their area about the 
policing of it and for obtaining their cooperation in crime prevention. The 
authority must consult with its chief constable as to the appropriate arrange- 
ments. 


Parliamentary control of the police 

It is both inevitable and desirable that there should be parliamentary interest in 
the work of the police. One problem which has often faced MPs wishing to raise 


But see H v Lancashire Police Authority ^ ex parte Hook [1980] QB 603. 

* Police and Criminal Evidence Act 1984, s 95. 

‘ Eg the unsuccessful Pohee Authorities (Powers) Bill, HC Bill 78 (1979-80). 

* Cmnd 8427, 1981. 

* Scarman Report, paras 5.55-5.71. 

1984 Act, s 106. 
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police subjects in Parliament has been that there is no direct ministerial re- 
sponsibility either for the acts of the police or for the decisions of police authori- 
ties. The position of London has always been exceptional since it has long been 
recognised in the Commons that the Home Secretary accepts what has been 
described as an extremely wide and detailed responsibility for the Metropolitan 
Police.^ The royal commission in 1962 proposed additional powers for the 
central government which, the commission considered, would make the Sec- 
retaries of State accountable to Parliament for the efficient policing of the whole 
country. The Police Act 1964 did not go as far as the royal commission rec- 
ommended, but the extent of ministerial responsibility for police outside 
London was undoubtedly widened by the Act. Thus MPs who wish to raise a 
matter of local policing may now ask the appropriate Secretary of State whether 
he is proposing to call for a report on the matter from the chief constable, 
institute an inquiry into the matter, to require the chief constable to resign in 
the interests of efficiency, and so on. But the fact that such a question may be 
asked does not mean that as full an answer will be given as the MP would like. 
The Home Secretary will not give to Parliament details of police work which he 
considers should not be publicly disclosed. Nor does the jurisdiction of the 
Parliamentary Commissioner for Administration include power to investigate 
complaints against the police.^ On specific matters of great political concern, 
however, the Secretary of State may be willing to order an inquiry to be held^ or 
to lay before Parliament the report received from a chief officer of police.^ More 
general police subjects are suitable for examination by the Home Affairs Com- 
mittee of the House of Commons. 


Judicial control of police policies 

Relying on the time-worn but inaccurate sentiment that a policeman possesses 
few powers not enjoyed by the ordinary citizen, and is only ‘a person paid to 
perform, as a matter of duty, acts which if he were so minded he might have 
done voluntarily’, the royal commission in 1962 came to an astonishing con- 
clusion: The relation of the police to the courts is not . . . of any greater 
constitutional significance than the relation of any other citizen to the courts’.* ‘ 
The corrective was supplied in i? y Adetropolitan Police Commissioner^ ex parte 
Blackhumy^ 

Under the Betting, Gaming and Lotteries Act 1963, certain forms of gaming were 
unlawful, and gaming clubs in London sought to avoid the Act. After legal difficulties in 
enforcing the Act had arisen, the Commissioner issued a secret circular to senior officers 
giving effect to a policy decision that no proceedings were to be taken against a gaming 
club for breach of the law, unless there were complaints of cheating or it had become the 


^ Marshall, note 3, p 469 above. 

’ Seech 28 D. 

^ Note 19, p472 above. 

Eg HC 351 (1974), report from Metropolitan Police Commissioner on the Lennon case. 

Eg Race relations and the ‘sus’ law, HC 559 (1979-80); Deaths in police custody, HC 631 
(1979-80); Police complaints procedures, HC 98 (1981-82); Special Branch, HC* 71 (1984- 
85); Police Cooperation in Europe, HC 363 (1989-90). 
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haunt of criminals. Blackburn sought a mandamus against the Commissioner which in 
effect ordered him to reverse that policy decision. The circular was withdrawn before the 
case was concluded, but the Court of Appeal held that every chief constable owed a duty 
to the public to enforce the law. That duty could if necessary be enforced by the courts. 
Although chief officers had a wide discretion with which the courts would not interfere 
the courts would control a policy decision which amounted to a failure of duty to enforce 
the law. The court in this case left open whether Blackburn had a sufficient interest in the 
matter to ask for mandamus. In a later case brought by Blackburn to enforce the 
obscenity laws, the court held on the merits that the Commissioner was doing what he 
could to enforce the existing laws with the available manpower and no more could 
reasonably be expected.*^ 

Further consideration was given to the ‘clear legal duty’^"^ which the police 
owe to the public to enforce the law in Hill v Chief Constable of West Yorkshire^ 
where it was held that the existence of a general duty in the police to suppress 
crime does not carry with it a liability to individuals for damage caused to them 
by criminals whom the police have failed to apprehend in circumstances when it 
was possible to do so.^^ Obvious difficulties are presented by the proposal that a 
court should direct a chief constable in the performance of his duties at the 
instance of a member of the public. It is one thing for a court to strike down 
instructions by a chief constable which are plainly illegal; it is another for the 
court to impose its own views on the priorities for the use of police manpower. 
Given that the courts must allow the police discretion in carrying out their 
work, a capable chief constable with some appreciation of the law should have 
little difficulty in keeping within the permissible bounds. Rather than relying to 
the extent that we have come to do upon the autonomy and professional 
judgment of the chief officer to solve difficult questions of social policy for us, 
and then looking to the courts to control their decisions, it might be better to re- 
assess the proper scope for political direction and parliamentary discussion of 
police policies. 

C. Personal liberty and police powers 

In 1929 a royal commission on police powers and procedure, reviewing the 
practice of the police in searching the dwelling of a person for whose arrest a 
warrant had been issued, expressed the concern that police ‘in the discharge of 
their essential duties, should have to rely on powers of which the legality seems 
doubtful’. But the law was not reformed and in 1960 an eminent judge wrote: 
‘The police power of search under English law is haphazard and ill-defined’.^^ 
The comment was almost equally true of the law of arrest. In 1978, a royal 
commission was set up by the Labour government to review the powers and 
duties of the police in the investigation of offences and the process of the 


Rv Metropolitan Police Commissioner, ex parte Blackburn (No 3) [1973] QB 241. See also R v Chief 
Constable of Devon and Cornwall, ex parte CEGB [1982] QB 458 and R v Oxford, ex parte Levey 
( 1986) The Times, 1 November. 
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[ 1989] AC 53 (unsuccessful action in negligence brought by mother of a victim of Sutcliffe, the 
Yorkshire Ripper). 
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prosecution of crime. The commission was required to have regard ‘both to the 
interests of the community in bringing offenders to justice and to the rights and 
liberties of persons suspected or accused of crime’. Its report sought wkhin the 
criminal justice system ‘to define a balance between the rights of individuals 
and the security of society and the state’. Many of the changes recommended 
by the report were controversial, but there could be little disagreement with the 
commission’s main finding that there was a strong need to bring the law up to 
date. Existing police powers were ‘found in (or extracted with difficulty from) a 
mixture of statute law, common law, evidential law, and guidance to the police 
from the judges and the Home Office’; the law regulating police investigation 
needed ‘to be reformulated and restated in clear and coherent terms that have 
regard to contemporary circumstances’.^^ 

This broad conclusion was accepted by the Conservative government which 
introduced what was to become the Police and Criminal Evidence Act 1984, 
usually referred by its acronym PACE.^^ Together with codes of practice^' 
issued under the authority of the Act,^ this measure provides a very extensive 
(although not comprehensive) code of police powers, which both confers new 
powers on the police and introduces new safeguards for the citizen. However, 
the Act tilts the scales of justice very firmly in favour of the police, and it is 
seriously open to question whether the safeguards for individual liberty are 
adequate. Before turning to these questions, we may note that deprivation of 
personal liberty may take place by means other than arrest and detention by 
police officers in the exercise of their duties to investigate and prevent crime. 
One important measure relates to the compulsory admission to hospital of those 
suffering from acute mental disorder.^ Under statute, compulsory admission 
generally requires an application to have been made by the nearest relative of 
the patient or an approved social worker, and to be supported by the rec- 
ommendation of two medical practitioners, one of whom must have had special 
experience in the diagnosis or treatment of mental disorder. In an acute emerg- 
ency, admission for up to 72 hours may be based upon only one medical 
recommendation. Voluntary patients already in hospital may be detained from 
leaving for up to six hours on the decision of a mental nurse, and for up to 72 
hours on the decision of a hospital doctor.'^ The criminal courts may make 


Cmnd 8092, 1981 (the Philips report on criminal procedure), p 8. For comments, see M 
Inman [1981] Grim LR 469; KW Lidstone [1981] Grim LR 454; D McBarnet [1981] Grim 
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hospital and restriction orders for the compulsory admission of those suffering 
from mental disorder who have been convicted of, or in some cases merely 
charged with, criminal offences.^ Since 1959, compulsorily detained patients 
have been able to seek release by applying to mental health review tribunals, 
which exist for each hospital area.^ 


Police powers short of arrest 

Most police powers affecting the individual’s liberty depend upon an arrest 
having been made. At common law, the pre-arrest powers of the police are very 
limited, a point illustrated in different ways by three cases. In Jackson v Steven- 
son J it was held to be contrary to constitutional principle and illegal to search 
someone to establish whether there are grounds for an arrest. In Kenlin v 
Gardner,^ it was held that the police had no right physically to detain someone 
for questioning without first arresting the person concerned. Anyone who resists 
such detention cannot be guilty of obstructing a police officer in the execution of 
his duty. And \n R v Lemsatef^ it was held that the police cannot require 
individuals to accompany them to the police station in order to help the police 
with their inquiries. In a forceful judgment, Lawton LJ said that if the idea ‘is 
getting around’ that the police could detain suspects for this purpose, the sooner 
people disabuse themselves of the idea, the better. But although the police have 
no common law right to stop and search, no right to detain for questioning and 
no right to require assistance with their inquiries, these common law rules may 
be modified by statute. An early example is the Metropolitan Police Act 1839, 
which by s 66 gave to the police in London the power to stop and search persons 
and vehicles reasonably suspected of having stolen property on them. The same 
power was adopted in local Acts applying to urban areas outside London. 
There are clearly potential dangers in granting wide stop and search powers to 
the police for there is a possibility that the power will be abused, with harass- 
ment of ethnic minority groups being a particular concern. Nevertheless, in his 
report on the Brixton disorders. Lord Scarman thought such powers necessary 
to combat street crime, provided that the safeguard of ‘reasonable suspicion’ 
was properly and objectively applied. 

Stop and search powers are now found in a number of statutes. By s 23 of the 
Misuse of Drugs Act 1971, a constable may search (and detain for the purpose 
of the search) anyone who is suspected on reasonable grounds to be in unlawful 
possession of a controlled drug. Similar powers apply in relation to vehicles. 
Powers to stop and search are also found in Part I of PAGE. Thus a constable 
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may search a person or vehicle, or anythini^ which is in or on the vehich\ for 
stolen or prohibited articles, a term defined to include an ofiensi\e weapon or an 
article used for the purpose of burglary or related crimes (si). 'The power ma\ 
be so exercised only if the constable "has reasonable grounds for suspecting that 
he will find stolen or prohibited articles' (s 1(3)). Code of Practic<‘ A (on the 
exercise by police officers of statutory powers of stop and search) gi\’es some 
guidance as to reasonable grounds for suspicion. Paragraph 1.7 provides: 

Reasonable suspicion can never be supported on the basis of personal factors alone. For 
example, a person’s colour, age, hairstyle or manner of dress, or the fact that he is known 
to have a previous conviction for possession of an unlawful article, cannot be used alone 
or in combination with each other as the sole basis on which to search that person. Nor 
may it be founded on the basis of stereotyped images of certain persons or groups as more 
likely to be committing offences. 

If during a search a constable discovers stolen or prohibited articles, they may 
be seized (s 1(6)). But before exercising these powers, a constable must (inter 
alia) inform the person to be searched of his name and police station and of his 
grounds for the search. The Act also requires a police officer to provide docu- 
mentary evidence that he is a police officer if he is not in uniform (s 2). Details of 
the search must be recorded, and if requested a copy must be supplied to the 
person searched (s 3). Reasonable force may be used by the police (s 117) but 
during any search made before an arrest a person may not be required to 
remove any clothing in public except for an outer coat, jacket or gloves 
(s2(9)).‘' 

Under the Road Traffic Act 1988, s 163, a constable in uniform may require 
a person driving a vehicle, or a cyclist to stop. Failure to do so is an offence. It 
has been held that in exercising this power the police may immobilise a vehicle 
by removing the keys. Where a police officer has required a vehicle to stop, he 
is entitled to take reasonable steps to detain it for such reasonable time as will 
enable him, if he suspects it to have been stolen, to effect an arrest and to 
explain to the driver the reason for the arrest’. In some circumstances, a police 
officer can require the driver to produce his or her driving licence and his or her 
name, address and date of birth. But otherwise the driver is under no duty to 
answer any questions which the police may ask: ‘the right to silence in such a 
circumstance is predominant’.^® In addition to powers conferred by the Road 
Traffic Act 1988, s 4 of PACE authorises the police to set up road checks when it 
is believed that there is or about to be in the locality during the period of the 
check someone who has committed or witnessed a serious arrestable offence, 
someone who is intending to commit such an offence, or an escaped prisoner. In 
view of the wide definition of serious arrestable offence (which includes serious 
harm to public order) this is a wide power, though it can be used only for the 
purpose of determining whether the vehicle is carrying any of the categories of 
person referred to. It confers no power on the police to question the driver or 
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occupants of a vehicle and imposes no duty on such people to respond to police 
questions. In addition to these statutory provisions, a common law power to 
stop vehicles appears to have been recognised by the Divisional Court in Moss v 
McLachlan}^ We consider this case more fully in Chapter 23. In brief, the court 
upheld the right of the police to stop vehicles carrying striking miners in order 
to prevent them from travelling to collieries in order to join picket lines. In the 
view of the court, this police action was lawful if done to prevent a breach of the 
peace at the collieries in question. So it would appear that the police have a 
power independent of the 1988 and 1984 Acts not only to stop vehicles, but also 
to require the occupants to discontinue their journey. The essential require- 
ment, however, is the apprehension of a breach of the peace. 


Police powers of arrest 

1 The grounds for arrest Powers of arrest are not exclusive to the police 
and some may be exercised by any person. But today the very great majority of 
arrests are undertaken by the police. The significance of the act of arrest is that 
it is at that moment that an individual loses his liberty and, if the arrest is 
lawful, becomes subject to lawful detention. Arrests are of two kinds (a) with a 
warrant and (b) without a warrant. 


(a) Arrest with a warrant. Most arrests relate to the initiation of proceedings in 
the criminal courts. Under the Magistrates’ Courts Act 1980, s 1, proceedings 
may be initiated either by the issue of a summons, requiring the accused to 
attend court on a certain day, or in more serious cases by a warrant of arrest, 
naming the accused and the offence with which he is charged. A warrant is 
obtained from a magistrate after a written application (information) has been 
substantiated on oath.^^ In issuing a warrant for arrest, the magistrate may 
endorse it for bail.'^^ A warrant may be executed anywhere in England or Wales 
by a police constable. If the warrant is to arrest a person charged with an 
offence, it may be executed even when a constable does not have it in his 
possession, but the warrant must be shown, on his demand, to the arrested 
person as soon as possible.^ Despite judicial dicta to the contrary^ a person 
arrested would seem entitled to know that he is being arrested under a warrant 
(for if not, how can he demand to see it?). Where a constable in good faith 
executes a warrant that seems valid on its face, he is protected from liability for 
the arrest by the Constables’ Protection Act 1750 if it should turn out that the 
warrant was beyond the jurisdiction of the magistrate who issued it. The re- 
quirement that the warrant be issued by a magistrate is thus as much a safe- 
guard for the police as it is for the person named on it. When an arrest warrant 
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has been issued, a constable nia\ enter and search prtnnises to inakt* the arrt^st, 
using such reasonable Ibrce as is necessary . ’ 


fbj Arrest without a warrant. I he law on arrest without a warrant has hitherto 
been a complicated mixture ol common law and statutory powers.^ 1 he Police 
and Criminal Evidence Act 1984 makes further reform i>f the law* which was 
begun when the Criminal Law Act 1967, s 2, abolished the distinction between 
felonies and misdemeanours, and creates a new category of arrestable ofiences. 
Ihis comprises: (a) all ofiences lor which the sentence is fixed by law (for 
example, life imprisonment in the case of murder); (b) all oflences for which a 
first offender over 21 may he sentenced to five yt‘ars’ imprisonment or more; and 
(c) certain other specified oflences (under such legislation as the Official Secrets 
Acts 1911-89, the Sexual Offences Act 1956, and the Theft Act 1968), even 
though they may not carry prison sentences of five y ears or longer/* Any person 
(v\hcther a constable or not) may arrest without a warrant anyone w'ho is, or 
whom he reasonably suspects to be, in the act of committing an arrestable 
offence. Where such an offence has actually been committed, any person may 
arrest anyone who is with reasonable cause suspected to be guilty of the offence, 
or is guilty of it. Where there is merely reasonable cause to suspect that an 
arrestable offence has been committed, a constable has the additional power of 
arresting any person whom he reasonably suspects of having committed it: but 
a private person does not have this additional power and may be liable in 
damages to the person arrested if it should turn out that no arrestable offence 
has been committed by anyone.^ A constable may also arrest any person whom 
with reasonable cause he suspects to be about to commit an arrestable offence. 
For the purpose of arresting a person for an arrestable offence, a constable may 
enter (if need be by force) and search any place where he reasonably suspects 
that person to be.^ 

In Holgate-Mohammed v Duke^ the appellant was arrested without a warrant and taken to a 
police station where she was questioned in connection with the theft of jewellery. The 
arrest was made under the Criminal Law Act 1967, s 2(4) (now PACE, s 24(5)) which 
permitted a constable to arrest without warrant anyone whom he, with reasonable cause, 
suspects to be guilty of an offence which he, with reasonable cause, suspects to have been 
committed. The appellant was later released without charge, whereupon she brought 
proceedings for wrongful imprisonment. In dismissing her appeal, the House of Lords 
held that the statutory power of arrest must be exercised in accordance with the so-called 
Wednesbury principles, meaning in essence that the discretion so conferred should not be 
abused. There was no such abuse in this case when the police officer arrested the 
appellant in the belief that she would be more likely to respond truthfully to his questions 
if she were questioned under arrest at the police station than if she were questioned at her 
own home, ‘from which she could peremptorily order him to depart at any moment’. 

In addition to the power to arrest without a warrant for an arrestable offence, 


^ Police and Criminal Evidence Act 1984, ss 17, 117. 

For the position in Scots law, see Sheehan, Criminal Procedure. 

* Police and Criminal Evidence Act 1984, s 24, replacing Criminal Law Act 1967, s 2. 

^ Police and Criminal Evidence Act 1984, s 24{4)-(6), which maintains the rule in Walters v 
WH Smith & Son Ltd [19141 1 KB 595. 

^ Police and Criminal Evidence Act 1984, ss 17, 117. 

^ [1984] AC 437. 
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s 25 of PACE applies to any other offence which has been or is being committed 
or attempted, and it seems to a constable impracticable or inappropriate to rely 
on the service of a summons at a later date. Such an arrest may be made when 
any of the ‘•general arrest conditions’ is satisfied. These conditions include 
situations in which the constable does not know and cannot ascertain the name 
of the relevant person; where the constable reasonably doubts whether the 
name given by the person is his real name; w'here the person has not provided a 
satisfactory address for the service of a summons; and where the constable 
reasonably believes that arrest is necessary to prevent the person causing physi- 
cal harm to another, damage to property, an offence against public decency or 
obstruction of the highway 

In addition to the powers of arrest without a warrant under ss 24 and 25 of 
PACE, other specific statutory powers of arrest continue in force, while there 
remain some residual common law powers. The former include the power to 
arrest someone apparently driving a car w^hile unfit through drink or drugs, and 
persons reasonably suspected of various offences including absence without 
leave from the armed forces, entering and remaining on property under the 
Criminal Law Act 1977, illegal entry under the Immigration Act 1971, and 
offences under the Public Order Act 1936. The police may also arrest and 
detain prisoners who arc unlawfully at large, children who are neglected, 
exposed to moral danger or absent without authority from a place of safety, and 
persons liable to be examined or removed from the United Kingdom under the 
Immigration Act 1971. New specific statutory powers of arrest without a war- 
rant have also been introduced since 1984. For example, under the Public 
Order Act 1986, a police officer may arrest without warrant anyone he reason- 
ably suspects is committing an affray or who is reasonably suspected of using 
threatening, abusive or insulting words or behaviour towards another person 
with intent to cause that person to believe that immediate unlawful violence will 
be used against him or another. The same Act also confers a power to arrest a 
person without a warrant for disorderly conduct which a constable has warned 
the person in question to stop and he fkils to do so.^^ At common law, a police 
officer has a power to arrest without warrant anyone who commits a breach of 
the peace. The important decision in i? y Howell^^ established that there is a 
power of arrest where a breach of the peace was committed in the presence of 
the person making the arrest; or if the person making the arrest reasonably 
believed that such a breach would be committed in the immediate future by the 
person arrested, even though at the time of the arrest he had not committed the 
breach; or if a breach of the peace has been committed and it is reasonably 
believed that a renewal of it is threatened. Howell also established that there can 
be no breach of the peace unless an act was done or threatened to be done which 
actually either harmed a person or his property, or was likely to cause such 


The general arrest conditions are not satisfied where the arresting officer doubts the veracity 
of the arrested person’s name and address, and these doubts are ‘based solely on his 
experience that people who commit offences did not give their correct name and address’: G v 
[1989] Crim LR 150. Failure to give a name and address is not in itself a ground for 
arrest. See Nicholas v Parsonage [1987] RTR 199. 

See Public Order Act 1986, s 5. 

* ‘ [ 1982] QB 416. See also Albert v Lavtn [ 1982] AC 546. 
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harm, or put someone in fear of such harm being done.**'' An apprehended 
breach of the peace is an essential ingredient in the power to arrest without a 
warrant for obstructing a police officer in the execution of his duty. 

In Wershqf V Metropolitan Polite Commissioner^^ a \oung solicitor was telephoned by his 
brother and asked to come to the family jewellery shop where the brother was engaged in 
a dispute wath a police officer about a ring w'hich the officer thought had been stolen. 
When the solicitor arrived, he told the police officer that he could take the ring only if he 
produced a receipt for it. The officer refused to provide a receipt, the solicitor refused to 
let him hav’e the ring and after an argument the solicitor was arrested for obstructing a 
police officer in the execution of his duty. The police officer thereupon put a tight and 
painful grip on the solicitor’s right arm and frog-marched him down the road. In a 
successful action by the solicitor for damages for assault, the court held that a police 
officer has power to arrest without a warrant a person who wilfully obstructs him in the 
execution of his duty only if the obstruction w'as such that an offender actually caused or 
was likely to cause a breach of the peace. In this case the solicitor would not have 
physically resisted a seizure of the ring by force and this should have been apparent to 
the police officer. 

2 The manner of arrest Although the first ingredient of a proper arrest is 
the existence of lawful authority to make the arrest, it is not the only one. The 
arrest must also be executed in a proper manner, which means that the arrested 
person must be told of the fact of arrest (ie that he is under arrest) and also of 
the reasons for the arrest (PAGE, s28). The origin of the latter rule may be 
found in Christie v Leachinsky^^ where the Liverpool police had purported to 
exercise a power of arrest contained in a local Act when they knew that the 
conditions for this were not met. When the officers concerned were later sued for 
wrongful arrest and false imprisonment, it was argued that the arrest was lawful 
because at the time they had information about Leachinsky which would have 
justified his arrest for another offence. The House of Lords held that the arrest 
was unlawful, since it was a condition of lawful arrest that the man arrested 
should be entitled to know the reason for it. An actual charge need not be 
formulated at the time of arrest, but The arrested man is entitled to be told what 
is the act for which he is arrested'. 

This information must be given at the time of arrest, or as soon as practicable 
thereafter. Otherwise the arrest is unlawful (PACE, s 28(1), (3)) though there is 
nothing laid down in the Act specifying how this information should be commu- 
nicated to an arrested person.*^ A duty to inform people of the fact of arrest is 
also recognised by the common law. In Alder son v Booth,^^ the accused had given 
a positive breathalyser test to a police officer who then said to the accused: T 
shall have to ask you to come to the police station for further tests’. He went and 
subsequently was acquitted at his trial for drunk driving on the ground that he 
had not been arrested before going to the police station, a lawful arrest being a 
condition precedent to a conviction under the drink/driving legislation. On 


‘ ^ A breach of the peace may occur in private premises: McConnell v Chief Constable of Greater 
Manchester [1990] 1 All ER 423. 

[1978] 3 AUER 540. 

[1947] AG 573, 593 (Lord Simonds). And see Pedro v Diss [1981] 2 All ER 59. 

See Nicholas v Parsonage [ 1987] RTR 199. 

[1969] 2 QB 216. Cf Nichols v Bulman [1985] RTR 236. 
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appeal the acquittal was upheld, the court taking the view that compulsion is a 
necessary element of arrest and that police officers should use clear words to 
bring home to a person that he or she is under arrest, such as the words ‘I arrest 
you’. However, in i? z; Inwood, it was made clear that there is no single magic 
formula for this purpose and that different procedures may have to be followed 
with different people, depending on age, ethnic origins, knowledge of English, 
intellectual qualities and mental disabilities. The common law may be relevant 
in other respects too. Unlike the police stop and search powers, there is no 
statutory duty on a police officer (even one not in uniform) to identify himself as 
such to an arrested person. Abbassy v Metropolitan Police Commissioner^^ suggests, 
however, that there may be a common law obligation to this effect. 

In relation to the requirements of s 28 of PACE, two interesting questions 
have arisen. The first is, what happens if the police are unable to inform the 
arrested person of the fact and reasons at the time of arrest and then fail to do so 
as soon as it becomes practicable? Does this subsequent failure mean that the 
earlier arrest is unlawful? In DPP v Hawkins, the court’s answer was no: 

When a police officer makes an arrest which he is lawfully entitled to make but is unable 
at the time to state the ground because it is impracticable to do so, ... it is his duty to 
maintain the arrest until it is practicable to inform the arrested person of that ground. If, 
when it does become practicable, he fails to do so, then the arrest is unlawful, but that 
does not mean that acts, which were previously done and were, when done, done in the 
execution of duty, become, retrospectively, acts which were not done in the execution of 
duty.^^ 

The second question relates to the position where the police have no reason to 
delay informing an arrested person of the fact and reasons for the arrest. Does 
this initial failure, rendering the arrest therefore unlawful, vitiate all the sub- 
sequent proceedings? Again, it seems not. 

In Lewis v Chief Constable of South Wales^ two women were arrested for burglary but were 
not told why they were being arrested. They were then taken to a police station where 
they were informed of the reasons for the arrest, within (respectively) 10 minutes and 23 
minutes after the time of arrest. Some five hours later both were released. They sub- 
sequently sued for wrongful arrest and false imprisonment and the question which arose 
was whether they were entitled to be compensated for 10 and 23 minutes respectively or 
for the entire five-hour period. The Court of Appeal agreed with the first instance 
decision that, although the initial arrest had been unlawful because the women had not 
been given the reasons for it, it ceased being unlawful when this was done. The court did 
not consider this result to be inconsistent with s 28(3) of PACE. 

While a police officer may use reasonable force to make the arrest,^ the use of 
unreasonable force does not necessarily make the arrest unlawful.^ 


[1973] 2 AUER 645. 

[1990] 1 All ER 193, 202 (citing Bum’s Justice of the Peace, 1755). 
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^ [1991] 1 AUER 206. 

^ Police and Criminal Evidence Act 1984, s 1 17. 
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D. Police powers of detention and questioning of suspects 

The detention of suspects^ 

Apart from powers given by anti-terrorist legislation,^ the police in England and 
Wales^ did not before 1984 have express power to detain suspects for further 
investigations to be carried out, nor did they have a general power to detain 
individuals for questioning, whether as suspects or potential witnesses.^ In 
practice the police sometimes acted as if they had such powers.^ The royal 
commission on criminal procedure recommended in 1981 that extra powers to 
detain suspects for questioning should be given to the police, with safeguards to 
ensure that those powers were not abused.^ These extra powers were granted by 
PACE, which provides that an arrested person must be brought to a police 
station as soon as practicable after the arrest (s 30), though this may be delayed 
if his presence elsewhere is necessary for immediate investigation (s 30(10)). At 
every police station that is designated for such detention, there must be a 
custody officer of the rank of sergeant or above (s 36). It is the duty of the 
custody officer to authorise the detention of suspects if this is necessary to secure 
or preserve evidence relating to an offence or ‘to obtain such evidence by 
questioning’ the suspect (s 37). The custody officer is also required to ensure 
that the detention is carried out in accordance with the 1984 Act and the Code 
of Practice on the Detention, Treatment and Questioning of Persons by Police 
Officers (s39).^^ In addition to the custody officer, the other intermediary 
between the arrested person and the investigating team is the review officer, 
who in the case of someone who has not been charged is an officer of the rank of 
inspector or above who has not been involved in the investigation. The review 
officer is required by the Act to conduct regular reviews of detention. The first 
review should take place not later than six hours after the detention was first 
authorised, and subsequent reviews should take place at intervals of no more 
than nine hours. The review may be postponed if the review officer is not 
available or if it would prejudice the investigation, though in either case it 
should be carried out as soon as practicable (s 40). 

At common law someone arrested on the authority of a warrant had to be 
brought before the magistrates immediately, while someone arrested without a 
warrant had to be brought before the magistrates as soon as possible. In 
practice, however, people were detained for questioning, often euphemistically 
‘helping the police with their enquiries’. In z; Holmes, ex parte Sherman, it was 
held that 48 hours was the maximum period someone could be detained without 


For accounts of the law in practice, see D Feldman [1990] Grim LR 452; and I McKenzie, R 
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® For Scotland, sec Criminal Justice (Scotland) Act 1980, Part 1. 

^ Though cf Holgate- Mohammed v Duke [1984] AG 437. 

® See the condemnation of this practice by Lawton LJ in i? » Lemsatef 2 All ER 835. 

^ Cmnd8092, 1981,ch4. 

See 1984 Act, s 35. 

^ ^ For the duties of the custody officer in respect of arrested j uveniles, see Criminal Justice Act 
1991, s 59. 

[1981] 2 All ER612. 


12 



488 Part III: The citizen and the state 


being brought before magistrates. Detention for police questioning was first 
authorised by the Prevention of Terrorism (Temporary Provisions) Act 1974^^ 
which permitted detention for up to seven days. It was introduced as a general 
power in Scotland by the Criminal Justice (Scotland) Act 1980, which author- 
ised detention (without arrest) for up to six hours. The Police and Criminal 
Evidence Act 1984 now allows the police to detain people who have been 
arrested for up to 24 hours without being released or charged in the first 
instance (s 41). This may be extended to 36 hours by a review officer where the 
offence is a ‘serious arrestable offence’, a term defined to include murder, 
manslaughter, rape, kidnapping, and other arrestable offences which are likely 
to have consequences such as serious harm to state security or public order, or 
death, serious injury or serious financial loss to any person (s42),^^ When 
serious arrestable offences are concerned, the period of 36 hours may be 
extended for up to 96 hours in total, if a magistrates’ court (defined as a court of 
two or justices of the peace, a potentially important safeguard) on appli- 
cation by the police is satisfied that further detention is justified to secure or 
preserve evidence by questioning the detainee (s43). The detainee must be 
notified of the application to the magistrates and may be legally represented at 
the hearing. If the court does not authorise further detention, the detainee must 
be released or charged. Thus, from the time an arrested person reaches the 
police station, he may be detained for questioning by the police in connection 
with a serious arrestable offence for no less than 96 hours. 

Arrested persons brought to a designated police station may be searched, 
fingerprinted and have samples taken of an intimate and non-intimate nature. 
The search of arrested persons is authorised by s 54 of PACE which requires the 
custody officer to ascertain and record everything which the person has in his or 
her possession. Any item may be seized and retained except for clothing and 
personal effects, which may be seized only if the custody officer has reasonable 
grounds to believe the item is evidence relating to the offence; or believes that 
the arrested person may use the items in question to cause physical injury to 
himself or another, damage property, interfere with evidence, or assist him or 
her to escape. Section 55 authorises intimate searches, ie the physical examin- 
ation of a person’s body orifices. But this may be done only if it has been 
authorised by an officer of the rank of superintendent or above and there are 
reasonable grounds for believing that the person may have concealed on him or 
her either a Class A drug or an article which could be used to cause physical 
injury to himself or herself or others. In the course of such an examination the 
police may ‘seize’ any material where there is cause to believe that it could be 
used to cause physical injury, damage property, interfere with evidence or assist 
an escape. An intimate search for drugs should be conducted by a medical 
practitioner or nurse at a hospital or surgery. Otherwise the search may be 
conducted at a police station and the requirement that it should normally be by 
a doctor can be dispensed with if none is available. If anything is seized, the 
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person is to be told of this unless he is incapable of understanding what is said to 
him. Both a non-intimate and an intimate search must be carried out by a 
police officer of the same sex as the detainee (ss 54(9), 55(7)). These are formi- 
dable powers which invite abuse and which require a great deal of integrity on 
the part of all police officers if they are not to be misused. It is open to question 
whether these powers should be exercisable at the discretion of the police alone 
or whether magistrates or some other third party should be required to author- 
ise what could be a monstrous invasion of privacy, particularly in the case of an 
innocent person.*^ 

It was formerly the law that fingerprints could be taken only with the consent 
of the arrested person. Otherwise a magistrates’ court order was required, and 
even this could be granted only in the case of a person who was not less than 14 
years old and who had been charged with a criminal offence. So there was no 
power to fingerprint anyone without their consent before charge. The position 
was different in Scotland, and it has changed in England and Wales as a result 
of PACE. Section 61 allows fingerprints to be taken without consent with the 
authority of a police superintendent if there are reasonable grounds both to 
suspect the individual’s involvement in a criminal offence and to believe that 
the prints will tend to prove or disprove guilt. By s 62, intimate samples may be 
required for the same reasons, though the offence must be a serious arrestable 
offence. An intimate sample is defined to include various bodily fluids, includ- 
ing blood and swabs from intimate parts of the anatomy (s65). Apart from 
urine and saliva, such samples must be taken by a doctor or a nurse. Unlike 
fingerprints, however, intimate samples may be taken only with the consent of 
the detainee. It is indeed difficult to imagine how some such samples could be 
taken without consent, though this was proposed and considered for the Bill. 
However, a refusal without good cause to consent may ‘be treated as, or as 
capable of amounting to, corroboration of any evidence against the person in 
relation to which the refusal is material’ (s 62(10)). A non-intimate sample (eg 
hair, a sample from under a nail, or a footprint) may in contrast be taken 
without consent, if authorised by an officer of the rank of superintendent or 
above, but only if the offence for which the arrested person is being detained is a 
serious arrestable offence (s63). Where prints and samples are taken and the 
accused is later cleared of the offence, they must be destroyed as soon as 
practicable (s 64). 


The rights of suspects 

An important principle in criminal procedure is the right of a suspected or 
accused person to remain silent; the burden is on the police to obtain evidence 
of guilt, not on a suspect to clear himself. The main control over abuse at the 
stage of questioning has been exercised by the criminal courts. It has long been 
established that a confession or statement by an accused person is not admiss- 


See further Code of Practice C for the Detention, Treatment and Questioning of Persons by 
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ible in evidence at his trial unless it is voluntary, in the sense that it has not been 
obtained from him by fear of prejudice or hope of advantage, exercised or held 
out by a person in authority, or by oppression.^^ Moreover in 1912 and again in 
1964,^ the judges of the Queen’s Bench Division drew up rules to govern the 
taking of statements from those being questioned by the police. The Judges’ 
Rules did not have the force of law, but voluntary statements taken in accord- 
ance with the rules were usually admitted in evidence at a trial, and statements 
taken in serious breach of the rules might be excluded.^ The 1964 Judges’ Rules 
required that a person being questioned should be cautioned as soon as a police 
officer had evidence which afforded reasonable grounds for suspecting that he 
had committed an offence. When a person was charged with an offence, he had 
again to be cautioned; thereafter only for special reasons might further 
questions be put to him. In issuing the rules, the judges emphasised that the 
rules were not to affect certain principles, including the principle that every 
person at any state of an investigation should be able to consult privately with a 
solicitor (provided that no unreasonable hindrance was thereby caused to the 
investigation); and that a person should be charged with an offence as soon as 
there was enough evidence to do this.^ 

The 1984 Act does not directly affect the right to silence"*^ nor does it impose a 
duty to answer police questions.^ Indeed, in Lodwick v Sanders^ Watkins LJ 
emphasised that ‘A constable may ask a question of a person, but he cannot (a) 
require that person to stop to be questioned, and (b) he cannot demand an 
answer to any question; the right to silence in such a circumstance is predomi- 
nant’. Nevertheless, PACE does allow people to be detained for questioning, in 
extreme cases for up to 96 hours. In order to help reduce the risk of this power 
being abused, the detention and questioning of suspects should be carried out in 
accordance with the safeguards laid down in the Act and in Code of Practice C. 
The Act itself provides two safeguards. The first is the right not to be held 
incommunicado. A person who has been arrested and who is held in custody in 
a police station is entitled on request to have a friend or relative (or some other 
person who is known to him) to be informed of the arrest, as soon as reasonably 
practicable (s56).^ The other safeguard provided by the Act is that arrested 
persons held in custody in a police station are entitled on request to consult a 
solicitor privately at any time (s 58).^ In some cases the exercise of these rights 
may be delayed for up to 36 hours, where the arrest is for a serious arrestable 
offence and where the delay has been authorised by an officer at least of the ranL 
of superintendent. This applies particularly where there is a risk of danger to 
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evidence or witnesses; or where the detained person has benefited from drug 
trafficking; or where there is a danger of interference with the gathering of 
information about acts of terrorism. In terrorist cases, the right to consult a 
solicitor may be subject to the condition that it is conducted within ‘the sight 
and hearing’ of a uniformed officer (s 58(15)). This applies where there is a risk 
of interference with the gathering of information about acts of terrorism, or 
where there is a risk that people may be alerted thereby making it more difficult 
to prevent acts of terrorism or to secure the arrest or prosecution of anyone in 
connection with an act of terrorism. 

The statutory rights not to be held incommunicado and to consult privately 
with a solicitor, are supplemented by the Code of Practice for the Detention, 
Treatment and Questioning of Persons by Police Officers (Code C).^ So far as 
the right not to be held incommunicado is concerned, detained persons may 
receive visits at the custody officer’s discretion and may speak on the telephone 
for a reasonable time to one person, though the call (other than to a solicitor) 
may be listened to and anything said used in evidence in any subsequent 
criminal proceedings (para 5). So far as the right to legal advice is concerned, a 
person must be permitted to have his or her solicitor present while being 
questioned by the police. The solicitor may be required to leave the interview 
only if his or her conduct is such that the investigating officer is unable properly 
to put questions to the suspect (para 6). The Code also deals with such matters 
as the conditions of detention (para 8), the giving of cautions to detained 
persons (para 10) and the conduct of interviews (para 11). Regarding cautions, 
a suspected person ‘must be cautioned before any questions about [the sus- 
pected offence] ... are put to him for the purpose of obtaining evidence which 
may be given to a court in a prosecution’. The caution should be in the 
following terms: ‘You do not have to say anything unless you wish to do so, but 
what you say may be given in evidence’. In conducting interviews, officers 
should not try ‘to obtain answers to questions or to elicit a statement by the use 
of oppression, nor shall indicate, except in answer to a direct question, what 
action will be taken on the part of the police if the person being interviewed 
answers questions, makes a statement or refuses to do either’. In any period of 
24 hours, a detained person normally should be allowed a continuous period of 
at least eight hours for rest, free from questioning, travel or other interruption 
arising out of the investigation (para 12). Despite these safeguards, concern 
continues to be expressed about miscarriages of justice arising largely from 
convictions based on evidence given by suspects in police stations. Apart from 
the cases of the Guildford Four and the Birmingham Six, who were convicted 
before the 1984 Act came into operation, the most notorious is the case of the 
Tottenham Three. Three men were convicted for offences in connection with 
the murder of a police officer during a riot at Broadwater Farm, North London, 
in 1985. The men’s convictions were overturned by the Court of Appeal in 
1991 (following a Home Secretary’s reference under the Criminal Appeals Act 
1968, s 17)^^ when it became clear that the confession evidence which led to 
their convictions had been fabricated. Regulations have since been introduced 
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requiring the tape-recording of interviews at police stations. It remains to be 
seen whether this will adequately address the problem. 


E. Police powers of entry^ search and seizure^^ 

Police powers of entry 

'By the law of England’, said Lord Camden in Entick v Carrington,^^ 'every 
invasion of private property, be it ever so minute, is a trespass. No man can set 
foot upon my ground without my licence, but he is liable to an action though the 
damage be nothing’. This principle was applied in Davis v Lisle^^ where it was 
held that two police officers, who had entered a garage to make inquiries about 
a lorry which had been obstructing the highway, became trespassers when the 
occupier told them to leave. There are, however, three circumstances in which 
the police may lawfully enter private property. The first, as Lord Camden 
suggests, is with the consent of the owner or occupier. Indeed, in Robson v 
HalletP^ it was held that a police officer, like other members of the public 
coming to a house on lawful business, has an implied licence from the house- 
holder to walk to the front door and to ask whether he can come inside; and that 
he must be allowed a reasonable time to leave the premises before he becomes a 
trespasser. Secondly, the police may have statutory authority to enter private 
property even without the consent of the owner. Under the Police and Criminal 
Evidence Act 1984, a police officer may enter private premises to execute a 
search warrant (s 8) and to execute an arrest warrant; arrest a person for an 
arrestable offence; arrest a person for certain public order offences; recapture 
a person who is unlawfully at large;^^ save life and limb, or prevent serious 
damage to property (s 17). These powers are generally exercisable only if the 
officer has reasonable grounds for believing that the person whom he is seeking 
is on the premises. There is a power to search the premises entered, but only a 
search that is reasonably required for the purpose for which the power to enter 
was exercised. So if the officer enters premises under s 17 to arrest a person, he 
or she may search the premises to find that person, but may not under s 17 
search for evidence relating to the offence. Other provisions of PACE confer this 
power. Thirdly, apart from entry with consent or under statutory authority, a 
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The regulations do not apply to terrorist offences or to offences under the Official Secrets Act 
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power of entry may arise from common law. Although s 17(5) abolishes all 
common law rules authorising the entry of private premises by the police, it is 
expressly provided that this does not affect any power of entry to deal with or 
prevent a breach of the peace. The existence of such a power appears to have 
been recognised in Thomas v Sawkins^^ though the ratio of that case is contro- 
versial.^ 


Police powers of search 

1 Search with a warrant The effect of decisions such as Entick v Carrington^ 
was that, except for the power to search for stolen goods, for which a warrant 
could be obtained at common law from a magistrate,^ statutory powers were 
needed if the police were lawfully to search private premises. Before the Police 
and Criminal Evidence Act 1984, the law was haphazard and irrational. 
Although there were about 50 statutes conferring the power to issue search 
warrants, as Lord Denning pointed out in Ghani v Jones, ^ none gave power to a 
magistrate or a judge to issue a search warrant for evidence of murder. Included 
amongst these statutes are powers conferred upon Inland Revenue officials to 
obtain a search warrant from a circuit judge if there is reasonable ground to 
suspect that a serious tax fraud is being, has been or is about to be committed, 
and evidence of it is to be found on the premises specified in the application.® 
These powers were described by Lord Scarman as ‘a breath-taking inroad on 
the individual’s right of privacy and right of property’,^ before they were modi- 
fied in 1989. By the Misuse of Drugs Act 1971, s 23(3), a search warrant may be 
obtained if a constable satisfies a magistrate that there are reasonable grounds 
for suspecting that controlled drugs are in the unlawful possession of a person 
on any premises. Very wide powers of search are conferred by the Official 
Secrets Act 191 1, s 9: a magistrate may issue a warrant authorising the search of 
named premises and persons found there, and the ‘seizure of anything which is 
evidence of an offence under this Act having been or about to be committed’; 
where the interests of the state require immediate action, a police superintend- 
ent may himself authorise such a search. These powers were used to search the 
premises of BBC Scotland in Glasgow following government concern about the 
proposed broadcast of a television programme about a British spy satellite.® 
Under the Incitement to Disaffection Act 1934, s 2, there are similar powers, 
but the warrant must be issued by a High Court judge. 

General powers for the granting of search warrants are now found in s 8 of 


^ [1935] 2 KB 249; and see pp 554-5. 
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PACE.^ A search warrant may be granted by a justice of the peace on an 
application by a police constable where there are reasonable grounds for believ- 
ing that a serious arrestable offence has been committed and that there is 
material on the premises which is likely to be of substantial value in the police 
investigation. This power of magistrates to grant a warrant does not apply, 
however, to material which consists of or includes items subject to legal privi- 
lege, ‘excluded material’ or ‘special procedure material’. Items subject to legal 
privilege include communications between a lawyer and his client (s 10),^® 
while excluded material is defined to cover confidential personal records, 
human tissue or tissue fluid taken for purposes of medical treatment and held in 
confidence, and journalistic material which is held in confidence (s 11). Special 
procedure material refers to other forms of journalistic material, and also 
other material that is held in confidence or subject to an obligation of secrecy 
and has been acquired in the course of any business, profession or other occu- 
pation (s 14). No warrant can be issued in relation to material subject to legal 
privilege, but orders may be issued by a circuit judge under Schedule 1, para 4, 
following an inter partes hearing requiring excluded material or special pro- 
cedure material to be delivered to a police constable within seven days.^^ If this 
is not complied with a circuit judge may issue a warrant authorising a police 
officer to enter and search premises and seize the material in question (Sched 1, 
para 12). In some circumstances, a warrant may be secured under para 12 
without first seeking an order under para 4. This practice was, however, 
strongly deprecated by the court in i? & Maidstone Crown Court , ex parte Waitt^^^ 
where it was said: 

The special procedure under section 9 and schedule 1 is a serious inroad upon the liberty 
of the subject. The responsibility for ensuring that the procedure is not abused lies with 
circuit judges . . . The responsibility is greatest when the circuit judge is asked to issue a 
search warrant under paragraph 12. It is essential that the reason for authorising the 
seizure is made clear. The preferred method of obtaining material for a police investi- 
gation should always be by way of an inter partes order under paragraph 4, after notice of 
application has been served under paragraph 8. An ex parte application under paragraph 
12 must never become a matter of common form and satisfaction as to the fulfilment of 
the conditions is an important matter of substance. 

Apart from thus extending the grounds for granting search warrants, the 
1984 Act also introduced new safeguards. These are found in ss 15 and 16, and 
they apply not only to search warrants issued under PACE, but also to warrants 
issued to a constable ‘under any enactment, including an enactment contained 
in an Act passed after this Act’.^® An application, which is made ex parte, must 
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be in writing and must explain the grounds for the application and the premises 
to be searched. The constable must answer on oath any question put to him by 
the justice of the peace or the circuit judge. The warrant authorises only one 
search, and unlike an arrest warrant must be executed within one month from 
the date of its issue. Entry and search must be at a reasonable hour. Where the 
occupier of the premises is present, the police officers must identify themselves, 
produce the warrant, and supply a copy to the occupier. If there is no person 
present, a copy of the warrant should be left in a prominent place on the 
premises. A search under the warrant does not authorise a general search of the 
premises, but only a search to the extent required for the purpose for which 
the warrant was issued (s 16). 

In z; Longman , police officers with a search warrant effected entry to a house by 
deception, as a result of difficulties they had encountered in the past. A woman police 
officer in plain clothes pretended to deliver flowers. When the door was opened to her, 
other officers in plain clothes immediately entered the house, with one shouting ‘Police, 
got a warrant’ which he held in his hand. The Court of Appeal held that this procedure 
complied with ss 15 and 16 of PACE. The court rejected the contention that '‘before 
entering the premises a police officer must not only identify himself but must produce his 
warrant card and . . . also the search warrant and serve a copy of the search warrant on 
the householder’. It is enough that these things are done after entry to the premises. To 
hold otherwise, said Lord Lane CJ, would mean that the whole object of the more 
important type of search would be stultified. 


2 Search without a warrant Police powers to search without a warrant 
arise in three circumstances. The first is the power to search a person following 
arrest. At common law such a power was recognised, as also was the power of 
the police to take possession of articles which might be evidence connected with 
the offence or which might help the arrested person to escape or cause harm.^® 
However, the police had a discretion to exercise and could not apply an auto- 
matic rule of searching every arrested person.^^ These powers are extended by 
PACE. Section 32 allows a constable to search an arrested person, at a place 
other than a police station, ‘if the constable has reasonable grounds for believ- 
ing that the arrested person may present a danger to himself or others’. A 
constable may also search an arrested person for anything which might be used 
to escape from lawful custody, or for anything which might be evidence relating 
to an offence (s 32(2)), though in both these cases the power to search is a power 
to search only to the extent that is reasonably required for the purpose of 
discovering ‘any such thing or any such evidence’ (s32(3)). Moreover, the 
power to search does not authorise the police to require a person to remove any 
clothing in public, except an outer coat, jacket or gloves (s32(4)). A police 
officer conducting such a search may seize any item which may cause physical 
injury, might assist in an escape from lawful custody, or is evidence relating to 
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any offence (s32(8)). The only items which cannot be seized in this way are 
those which are subject to legal privilege (though no such exception applies to 
excluded material or to special procedure material) (s32(9)). An arrested 
person should be taken directly to a police station (s 30).^^ Once there he or she 
may be searched again. Depending on the circumstances, this may be a strip 
search and/or an intimate search of body orifices.^ 

The second power of search without a warrant is a power to search premises 
ancillary to arrest. In the Irish case, Dillon v O'Brien^^ the existence of a common 
law power to search property following an arrest was recognised in order to 
preserve material evidence of guilt. Not only was the right to take evidence 
admitted, but there was a right to take it by force if necessary. This position was 
confirmed by Ghani v Jones'? where police officers arrest a man lawfully, with or 
without a warrant, for a serious offence, they are entitled to take away goods 
which they find in his possession or in his house which they reasonably believe 
to be material evidence. The position is governed now by PACE, s 32, whereby 
following the arrest of a person, a constable may enter any premises in which 
the person was when arrested or immediately before he or she was arrested. The 
constable may search the premises for evidence relating to the offence for which 
the person was arrested (s32(2)(b)). At common law, the power to search 
premises incidental to arrest was a power to search at the time of the arrest. So 
in McLorie v Oxford"^ it was held that after having arrested a suspect and 
detained him in custody, the police had no right to return to the house to search 
for the instruments of crime, even of serious crime; that is to say, no right to do 
so unless they could get a search warrant, though (as we have seen) that would 
not have been available in all circumstances where it might have been necess- 
ary. Yet although the police powers to secure search warrants are now much 
wider, so too are their powers of search ancillary to arrest without a warrant. 
Section 32 is at least open to the interpretation that the power to search the 
premises where the person was when arrested may l;)e, but need not be, contem- 
poraneous with the arrest. The only safeguard is that the power can be used 
only if the police officer has reasonable grounds for believing that there is 
evidence on the premises for which a search is permitted.^ 

The third power of search without a warrant is a power to search the home of 
the arrested person, even though he or she was not arrested there and even 
though he or she was not there immediately before arrest. At common law, the 
courts seemed reluctant to recognise any such power. 

^ Black? the accused was arrested for stealing a sandwich from a public house. 
He was taken to a police station and charged and was told that police officers intended to 
search his house. The accused went to the house in the presence of officers, who did not 
have a search warrant, and let them in, though he did not consent to the search; cannabis 
being found, charges were brought under the Misuse of Drugs Act 1971. It was held that 
the search was unlawful, the court refusing to accept that there was a common law right 
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to search a person’s premises without a warrant in circumstances where the person was 
arrested elsewhere.^ 

There were suggestions, however, that such a search might be permitted where 
the house search was concerned with securing evidence relating to the offence 
for which the person had been arrested. But that was not the case in Jeffrey v 
Black, with the police using the alleged theft of a sandwich as an excuse to look 
for drugs. Section 18 of PACE now permits a constable to enter and search any 
premises occupied or controlled by any person who is under arrest for an 
arrestable offence if there are reasonable grounds to suspect that there is on the 
premises evidence (other than items subject to legal privilege) that relates to 
that offence or to a related arrestable offence. So Jeffrey v Black should be 
decided the same way today, though s 18 removes the doubt about the existence 
of the power in appropriate cases. The exercise of the power should normally be 
authorised in writing by an inspector or an officer of a higher rank, though the 
power can be used without first taking a suspect to the police station and 
securing authorisation, if this is necessary for the effective investigation of the 
offence. 


Police powers of seizure 

The powers of search which we have discussed generally also are associated 
with a power of seizure. However, the nature of that power varies from case to 
case. In the case of entry to search for an escaped person or to make an arrest 
(s 17), there is no power to seize and retain property. In the case of search with 
a search warrant (s 8), there is a power only to seize and retain ‘anything for 
which a search has been authorised’. The same is true of the power to enter and 
search an arrested person’s premises after arrest (s 18). In the case of a search of 
premises where the arrested person was at or immediately before the arrest 
(s 32), there is no power of seizure in the section itself, though in the case of a 
personal search there is a right to retain anything reasonably believed to be 
evidence of any offence, including an offence unrelated to the grounds for the 
arrest. What is the position if the police are on property for any of these 
purposes, or if they are present with the consent of the owner or occupier, and 
they stumble across something which may suggest that an offence has been 
committed? In what circumstances, if any, can the police seize that evidence? 
Clearly they can do so if they are present with a search warrant and the material 
relates to the offence for which the warrant was granted. But what if it relates to 
some wholly unconnected offence? Similarly, what is the position if the police 
enter under s 1 7 to make an arrest and stumble across incriminating evidence? 
Difficult questions arose at common law as to the police power to seize and 
retain private property. 

In Elias v Pasmore^ the police raided the premises of the National Unemployed Workers’ 
Movement to execute a warrant for the arrest of Wal Hannington for sedition. The police 
arrested Hannington and also took away a large quantity of documents, though they did 
not have a search warrant. The documents were later used as evidence in proceedings 


^ But the cannabis found at the flat was held to be admissible as evidence. See pp 504-7 below. 
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against Syd Elias for inciting Hannington to commit the sedition. Horridge J held th 
the ‘interests of the State’ justified the police in seizing material that was relevant to tl 
prosecution for any crime of any person, not only of the person being arrested. 

In this poorly reasoned judgment, Horridge J argued that although it may j 
the time have been improper to seize the material, its later use as evidenc 
justified the seizure. These views were disapproved by the Court of Appeal i 
Ghani v Jones ^ a case arising out of an investigation of a suspected murder in th 
course of which police officers wished to retain the passports of the victim’s clos 
relatives and some letters belonging to them. The Court of Appeal ordered th 
police to return the passports and letters to the relatives, since it had not bee 
shown that they were material evidence to prove the commission of the murde 
nor that the police had reasonable grounds for believing that the relatives wer 
in any way implicated in a crime. The court laid down certain principles whicl 
it considered to apply when the police need to take private property in thi 
course of an investigation: the police must have reasonable grounds for believ 
ing (a) that a serious crime has been committed, (b) that the article is th( 
instrument by which the crime was committed or is material evidence to prov( 
commission of the crime, and (c) that the person in possession of the article h 
implicated in the crime ‘or at any rate his refusal (of consent to the police) musi 
be quite unreasonable’; moreover (d) the police must not keep the article longei 
than is reasonably necessary; and (e) the lawfulness of the conduct of the police 
must be judged at the time and not (as in Elias v Pasmore) by what happens 
afterwards. 

Additional powers of seizure and retention are in PACE, ss 19-22. These 
powers supplement but do not replace the common law powers (s 19(5)). So to 
the extent that the statute is less extensive or limited by safeguards for the 
individual, the police may continue to rely on their common law powers as 
recognised by Ghani v Jones^^ and in subsequent cases. The powers conferred 
by s 19 apply where a constable is lawfully on any premises, whether by invi- 
tation, to make an arrest, or to conduct a search with or without a warrant. In 
such circumstances material may be seized where the constable has reasonable 
grounds to believe either that it has been obtained as a result of the commission 
of any offence (s 19(2)); or that it is evidence in relation to an offence which he is 
investigating or any other offence (s 19(3)). In either case, however, seizure is 
permitted only where this is necessary to prevent the items from being con- 
cealed, lost, damaged, altered or destroyed. The only restriction on what may 
be seized relates to items reasonably believed to be subject to legal privilege 
(s 19(6)). This power to seize articles is subject to the safeguards laid down in 
ss 21 and 22. By s 21, a constable who seizes anything is required, if requested, 
to provide a record of what he has seized to the occupier of the premises or the 
person who had custody of it immediately before the seizure. In addition, the 
person who had custody or control of the item seized has a right of access to it 
under the supervision of a police officer, though this may be refused if the officer 
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in charge of the investigation has reasonably believed that this would prejudice 
the investigation. By s 22, anything seized may be retained for so long as is 
necessary in all the circumstances. In particular, it may be retained for use as 
evidence at a trial or for forensic examination. Also, anything may be retained 
in order to establish its lawful owner where there are reasonable grounds for 
believing that it has been obtained in consequence of an offence. Nothing is to 
be retained for use as evidence or for investigation if a photograph or a copy 
would be sufficient. 


F. Remedies for abuse of police powers 

Having examined the rights and duties of the police in respect of the citizen, we 
now turn to consider the remedies available when the police overstep the mark. 
We consider five possible remedies or consequences of unlawful police conduct: 

1. The right to resist the police in self-defence. 

2. The writ of habeas corpus. 

3. The right to initiate legal proceedings to recover damages for any loss 
suffered. 

4. The right to complain to the Police Complaints Authority. 

5. In the event of criminal proceedings being brought against the victim of 
police misconduct, the possibility that evidence improperly obtained may be 
excluded. 

Self-defence^^ 

At the time of interference with person or property, the citizen may have some 
right of self-defence, and this can affect both civil and criminal liability. The 
point is acknowledged in the leading case, Christie v Leachinsky^^ the ratio of 
which (as we have seen) forms the basis of what is now s 28 of PACE. There 
Lord Simonds said that ‘it is the corollary of the right of every citizen to be thus 
free from arrest that he should be entitled to resist arrest unless that arrest is 
lawful’.^® In Abbassy v Metropolitan Police Commissioner Woolf LJ acknowledged 
that one of the reasons for the rule that a person is to be told the reason for his 
arrest is so that if what he is told is not a reason which justifies his arrest he can 
exercise ‘his right to resist arrest’. On the other hand, however, under the Police 
Act 1964, s 51, it is an offence to assault, resist or wilfully obstruct a constable in 
the execution of his duty. There are therefore risks and hazards in the way of a 
citizen who uses force to resist what he believes to be an unlawful arrest by 
police, whether of himself or of a close relation.^® ‘The law does not encourage 
the subject to resist the authority of one whom he knows to be an officer of the 
law’.^^ Although in Kenlin v Gardiner^ two boys were entitled to use reasonable 
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force to escape from two constables who were seeking to question them,^^ in 
general it is inexpedient by self-defence to resist arrest by a police officer 
because, if the arrest is lawful, the assault on the constable is aggravated 
because he is in execution of his duty. The offence of obstructing a constable in 
execution of his duty has been widely interpreted in English law;^ the equivalent 
offence in Scotland has been interpreted as limited to some physical interference 
with the police.^ 


Habeas corpus^ 

If an individual is wrongfully deprived of his liberty, it is not sufficient that he 
should be able to sue his gaoler for damages under the ordinary civil law. 
Whether he is detained by an official or by a private individual, it would be 
wrong that his detention should continue while the process of civil litigation 
takes its normal lengthy course. English law provides in the writ of habeas 
corpus a means by which a person detained without legal justification may 
secure prompt release. The person responsible for the detention is not thereby 
punished, but the person imprisoned is set free and may pursue such further 
remedies for compensation or punishment as may be available. Habeas corpus 
may be sought by convicted prisoners, those detained in custody pending trial, 
and those held by the police during criminal investigations;"^ those awaiting 
deportation or otherwise detained under the Immigration Act 1971; those 
awaiting extradition; and mental patients.^ The writ may be used as a means of 
determining disputes over the custody of children, but these cases are dealt with 
by the Family Division of the High Court and because of other procedures 
recourse to habeas corpus is seldom necessary. We have seen that the Bill of 
Rights declared that excessive bail ought not to be required: legislation today 
encourages the magistrates to give bail to persons awaiting trial whenever 
possible.^ But a person who claims that excessive bail has been required of him 
may have a residual right to apply to the Divisional Court for habeas corpus.^ 
Habeas corpus has often been described as ‘the most important writ known 
to the constitutional law of England, affording as it does a swift and imperative 
remedy in all cases of illegal restraint or confinement’.^ Its scope is potentially 
very wide. Suffice to say for present purposes that it is available to anyone who 
is illegally detained by the police. In 1981 Donaldson LJ pointed out that ‘all 
should know that the writ of habeas corpus has not fallen into disuse, but is ... a 
real and available remedy’.^ On that occasion, before the passing of PACE, the 
writ was issued in the case of a man who had been in police detention for two 
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days without being charged or brought before magistrates. However, now that 
‘strict time limits apply to detention, with provision for magistrates’ court 
warrants to extend detention periods, there should be very little scope for 
habeas corpus applications in relation to suspects in police custody’. But an 
action would lie if someone was detained for more than 36 hours without a 
warrant or, as shown in Re Gillen^s Application,^^ where there is evidence that the 
police are physically maltreating a suspect. It has been said that: 

Habeas corpus is probably the oldest of the prerogative writs. Authorising its issue in 
appropriate cases is regarded by all judges as their first duty, because we have all been 
brought up to believe, and do believe, that the liberty of the citizen under the law is the 
most fundamental of all freedoms. Consistently with this, an application for a writ of 
habeas corpus has virtually absolute priority over all other court business. 

The duty to make the remedy available as a means of testing the legality of any 
contested detention is imposed on the United Kingdom by the European Con- 
vention on Human Rights, art 5(4). 


Legal proceedings against the police 

A person who claims to be the victim of unlawful police conduct may be able to 
bring an action for damages against the officers in question and/or against the 
chief constable, who is vicariously liable for the torts committed by his 
officers. An action may be for assault, wrongful arrest, false imprisonment, 
trespass to property or goods, or may take the form of an action for the return of 
property which has been improperly seized. An action for malicious prosecution 
may be maintained by any person who is prosecuted for a criminal offence 
maliciously and without reasonable and probable cause; but it is difficult to win 
such an action against the police. In principle, public officials are personally 
liable for their own wrongful acts. But special protection is given to some 
officials against certain liabilities.^^ Many of the cases discussed earlier in this 
chapter relate to civil proceedings brought by aggrieved individuals. So in 
Wershof v Metropolitan Police Commissioned^ the plaintiff was awarded £1,000 for 
his wrongful arrest. Exemplary damages may be awarded against the police, 
even though there has been no oppressive behaviour or other aggravating 
circumstances.^^ Civil liability may also arise even where an arrest is lawful, for 
subsequent detention as well as the initial arrest must be in accordance with 
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law.^^ In Kirkham v Chief Constable of Greater Manchester^^ it was held that the 
police owe a duty of care towards prisoners in their custody and that the widow 
of a man who had committed suicide while in police custody was entitled to 
damages in circumstances where there had been negligence by the police. Many 
of the actions which are initiated against the police are settled before they reach 
the court. One of the most widely publicised concerns the settlement by the 
South Yorkshire police in favour of 39 former striking miners in connection with 
incidents arising from clashes between police and demonstrators at Orgreave 
coking plant in June 1984. The police force is reported to have paid a total of 
£425,000 in favour of the plaintiffs who had sued for assault, wrongful arrest, 
malicious prosecution and false imprisonment.^^ Quite apart from civil pro- 
ceedings, a criminal prosecution may be instituted against the police for 
unlawful conduct such as an assault. In England, the possibility of a private 
prosecution of a police officer is sometimes a valuable means of legal protection: 
in 1963, it was a private prosecution of police officers in Sheffield which led to 
an official inquiry into the ‘rhino tail’ assaults.^ ^ There are, however, serious 
difficulties in practice with private prosecutions, or indeed any criminal pros- 
ecution against the police. 

Complaints against the police 

Under the 1984 Act, complaints made by or on behalf of a member of the public 
against a police officer are submitted to the chief officer of the force concerned.^ 
It is his first duty to take steps to obtain or preserve relevant evidence. The 
procedure thereafter depends on whether or not the complaint concerns a senior 
officer (that is, above the rank of chief superintendent). The main difference is 
that investigation of complaints about senior officers is the duty of the police 
authority, while other complaints are handled by the chief officer.^ What follows 
outlines the procedure to be adopted by a chief officer.^ Having established that 
he rather than the police authority is responsible, the chief officer records the 
complaint. Thereafter three levels of complaint are distinguished and treated 
differently. 

{a) At the lowest level is a category of complaint suitable for informal resol- 
ution: it is the chief officer’s duty to decide, with the help of an inquiry by a chief 
inspector if necessary, whether a complaint falls into this category. The com- 
plaint cannot be dealt with informally unless the complainant consents and the 
chief officer is satisfied that the conduct complained of, even if proved, would 
not justify a criminal or disciplinary charge.^ The actual arrangements for 
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informal resolution may vary but will include discussion with the complainant 
and, in some cases, a meeting between the complainant and the accused officer. 
68% of all recorded complaints are informally resolved, withdrawn or not 
proceeded with.^ 

[b) If a complaint is not suitable for informal resolution, the chief officer must 
arrange for it to be investigated either by an officer (of at least chief inspector 
rank) from his own force or from another area. When he receives the report of 
the investigation, the chief officer must send a copy to the Director of Public 
Prosecutions in all cases where there is an indication that a criminal offence 
may have been committed and the officer ought to be charged with it. The 
Director then decides whether criminal proceedings should be taken against the 
officer concerned.® If there is a criminal prosecution, whether it ends in convic- 
tion or acquittal, there can be no disciplinary charge for an offence which is in 
substance the same.^ Different considerations apply where the Director decides 
against prosecution, in which case disciplinary proceedings may be brought, 
although the Home Office advises that special care be taken in cases where the 
Director’s decision is based on the insufficiency of evidence. 

Disciplinary proceedings are conducted by the chief constable and must 
allow a fair hearing. If an officer is found guilty of an offence, penalties range 
from dismissal to a caution. The more serious penalties of dismissal, require- 
ment to resign or reduction in rank may not however be awarded unless the 
officer has been given the prior opportunity of electing to be legally represented 
at the hearing.® There is a right of appeal to the Home Secretary, who must 
refer most appeals for consideration by a three-person inquiry. An officer may 
be legally represented at this stage.^ This procedure for handling of complaints 
is subject to some supervision by the Police Complaints Authority. Reports on 
investigations must be sent by chief officers to the Authority, which may require 
a report to be referred to the Director of Public Prosecutions. It may also 
recommend, and in the last resort direct, that disciplinary charges be brought. 
In exceptional circumstances, the Authority may require that a charge shall be 
heard not by the chief constable alone but by a disciplinary tribunal consisting 
of the chief constable and two members of the Authority.^® In the exercise of 
their powers, both chief officers and the Complaints Authority must have 
regard to guidance given to them by the Home Secretary. ^ ^ 

(c) The Authority’s role is much stronger in relation to the third category of 
complaint. If a complainant alleges that the conduct of a police officer has been 
the cause of a death or serious injury, the complaint must be referred to the 
Authority before investigation begins (s 87). Similarly, if the complaint alleges 
conduct which would constitute assault occasioning serious bodily harm, cor- 
ruption, or a serious arrestable offence under the 1984 Act, s 1 16, this too must 
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be referred. In addition, the Authority may call in any other complaint, A 
chief officer may refer to the Authority other complaints, and other matters 
which are not the subject of a complaint but which indicate a criminal or 
disciplinary offence and, by reason of their gravity or exceptional circum- 
stances, ought to be so referred (s 88). In all these cases the Authority does not 
merely monitor the outcome of an investigation but supervises the investigation 
itself The Authority has to approve the appointment of the investigating officer 
and it may thereafter give instructions on the conduct of the investigations. 
Once the investigation is complete, however, the outcome is processed as in 
other cases. 

In 1990, 5,078 cases were referred to the Authority under ss 87 and 88 to 
determine whether an investigation should be supervised, of which supervision 
was undertaken in 336 cases.^^ Many investigations have related to matters of 
public interest, including policing of the miners’ strike of 1984/85; a demon- 
stration at Manchester University in 1985; demonstrations outside the Wap- 
ping printing works in 1987; a number of firearms incidents; the falsification of 
crime statistics by officers in Kent; the disorders at Broadwater Farm in 1985; 
and the conduct of the West Midlands Serious Crime Squad between 1986 and 
1989. Lack of resources have prevented the supervision of several other investi- 
gations. Readers of the annual reports of the Authority may be struck by the 
apparent complacency and lack of urgency. Yet a considerable amount of time 
has been spent in at least some of these investigations. The Manchester case 
was concluded with a lengthy report, for the purposes of which 700 witnesses 
were examined and 220 police officers interviewed. The report also covered 
subsequent allegations of burglary, harassment and assault made by two 
students against the police. As a result, two officers were prosecuted for perjury 
and one for assault, and other officers were advised about such matters as 
making incorrect interview statements. 

The admissibility of evidence 

If the police act unlawfully by denying a citizen any rights provided by PACE; 
or if they secure evidence by unlawful means, as by an illegal search; or if they 
extract a confession from a suspect in breach of the code of practice, what is the 
position regarding the evidence which has been obtained in this way? Can it be 
used in legal proceedings against the accused? In the United States, unlawfully 
obtained evidence has been excluded by the Supreme Court, which has argued 
that constitutional rights to liberty and privacy should not be ‘revocable at the 
whim of any police officer who, in the name of law enforcement itself, chooses to 
suspend [their] enjoyment’.^® But in truth this is not an easy matter to resolve, 
for a difficult conflict of principle arises. On the one hand, there is a clear public 
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interest in protecting the citizen against the unlawful invasion of his or her 
liberties by the police; on the other hand, there is an equally clear public 
interest in ensuring that those who commit serious criminal offences should not 
escape the consequences of their actions on what may be merely formal or 
technical grounds. At common law in Scotland, irregularity in the obtaining 
of evidence does not necessarily render it inadmissible, but it may do so; and 
whether unlawfully obtained evidence is admitted is a matter for the trial judge, 
who may deem it inadmissible if it has been obtained in circumstances of 
unfairness to the accused. 

At common law in England and Wales, it was necessary to distinguish 
between statements and other forms of evidence. Statements were governed by 
the Judges’ Rules^^ which provided, inter alia, that statements should be made 
voluntarily in the sense of being made without fear of prejudice or hope of 
advantage. The courts would not admit statements which had been obtained by 
oppression or by other means which suggested that they had been involun- 
tary.^^ So far as evidence other than statements is concerned, English common 
law was rather confused. In Kuruma v Lord Goddard CJ said that evidence is 
admissible if it is relevant, and that the court is not concerned with how it was 
obtained. However, he said that in a criminal case the judge always has a 
discretion to disallow evidence in the interests of fairness to the accused, and 
that if a piece of physical evidence has been obtained by a trick, a judge might 
properly rule it out. In Jeffrey v Black^ Lord Widgery CJ, said that judges have a 
general discretion to decline to allow any evidence if they think it has been 
obtained unfairly or oppressively. However, that discretion was to be exercised 
only in exceptional circumstances, and in Jeffrey v Black the evidence obtained 
by the illegal search was held to be admissible. The only reported case where 
evidence appears to have been excluded \s Rv Payne'J the defendant who had 
been charged with drunk driving had been asked to submit himself to a medical 
examination to see if he was suffering from any illness or disability, on the 
understanding that the doctor would not examine him to determine whether he 
was fit to drive. The doctor then gave evidence at the defendant’s trial that he 
was unfit to drive because of alcohol. The conviction was quashed on appeal on 
the ground that the evidence ought to have been excluded. So it was only in very 
rare and unusual circumstances that this power would be used. Indeed in y 
Sangf the House of Lords appeared to deny the possibility that some illegally 
obtained evidence could ever be excluded. Although the House held that a trial 
judge in a criminal trial has always a discretion to refuse to admit evidence if its 
prejudicial effect outweighs its probative value, it was also held that except in 
the case of confession and other evidence obtained from the accused after the 
commission of the offence, the judge ‘has no discretion to refuse to admit 
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relevant admissible evidence on the ground that it was obtained by improper or 
unfair means’. In the view of Lord Diplock, ‘It is no part of a judge’s function to 
exercise disciplinary powers over the police or prosecution as respects the way 
in which evidence to be used at the trial is obtained by them’.^ 

The position is now governed by ss 76 and 78 of PAGE.® Section 76 provides 
that a confession made by an accused person may be given in evidence against 
him or her so far as it is relevant and is not excluded by the court exercising 
powers contained in s 76(2). This requires the court to exclude evidence 
obtained by oppression of the person who made it^ or ‘in consequence of 
anything said or done which was likely, in the circumstances existing at the 
time, to render unreliable any confession which might be made in consequence 
thereof’.® Where a representation has been made to the court that a confession 
may have been secured in either of these ways, the onus is on the prosecution to 
establish otherwise (s 76(1)). The term oppression is defined ‘to include torture, 
inhuman or degrading treatment, and the use or threat of violence (whether or 
not amounting to torture)’ (s 76(8)).^ In i? z; Fulling^^ the court said that other- 
wise ‘oppression’ should be given its ordinary meaning, that is to say, the 
exercise of authority or power in a burdensome, harsh or wrongful manner or 
giving rise to unjust or cruel treatment. In that case it was held that there was 
no oppression where a confession had been made by a woman after being told 
by police of her lover’s affair with another woman. But although oppressive 
conduct by the police is thus discouraged by s 76, much of the impact of this is 
lost by s 76(4), which provides that the exclusion of a confession does not affect 
the admissibility in evidence of any facts discovered as a result of the confession, 
or ‘where the confession is relevant as showing that the accused speaks, writes 
or expresses himself in a particular way, of so much of the confession as is 
necessary to show that he does so’. The fruit of the poison tree thus appears to 
be edible in English law. 

Section 78, introduced as a result of pressure in the Lords from Lord Scar- 
man and others, provides that in any proceedings the court may refuse to allow 
evidence on which the prosecution proposes to rely ‘if it appears to the court 
that, having regard to all the circumstances, including the circumstances in 
which the evidence was obtained, the admission of the evidence would have 
such an adverse effect on the fairness of the proceedings that the court ought not 
to admit it’. Despite the lack of clarity in its drafting, there is evidence to suggest 
that together with s 76, this provision has helped to induce the judges to take a 
more assertive approach when faced with improper police practice. Thus inRv 
Canale,^ ^ the Court of Appeal held that the trial judge should not have admitted 
evidence of interviews which had not been contemporaneously recorded by the 
police officers conducting the interviews: they had been written up afterwards. 
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These breaches of Code of Practice C, as it was then drafted, were described as 
‘flagrant’, ‘deliberate’ and ‘cynical’. In so holding the Lord Chief Justice 
sharply observed: 

This case is the latest of a number of decisions emphasising the importance of the 1984 
Act. If, which we find it hard to believe, police officers still do not appreciate the 
importance of that Act and the accompanying Codes, then it is time that they did.^^ 

Another area where s 78 has been invoked successfully by defendants relates to 
the denial of access to a solicitor. 

In y Samuel^^ the appellant was arrested on suspicion of armed robbery. He was taken 
to a police station at 2 pm on 5 August and shortly after 8 pm asked for a solicitor to be 
present. The request was refused on the grounds that this was a serious arrestable offence 
and there was a likelihood of other suspects being inadvertently warned. The appellant 
was interviewed again later that evening and during the following morning, 6 August. 
He again denied being implicated in the armed robbery but admitted two burglaries. At 
this time his mother was informed of his arrest and she in turn instructed a ‘highly 
respected’ solicitor to attend him. At 4.45 pm on 6 August the solicitor was refused access 
to his client, and this was denied until 7.25 pm. Before then Samuel had been interviewed 
again about the robbery, to which he confessed. 

The Court of Appeal concluded that the decision to deny access at 4.45 pm ‘was very 
probably motivated by a desire to have one last chance of interviewing the appellant in 
the absence of a solicitor’. At the trial, the judge had concluded that the denial of access 
to a solicitor was justified and that the evidence of an interview at which the appellant 
confessed was admissible. The Court of Appeal, in contrast, held that the denial of access 
to the solicitor at 4.45 pm on 6 August was unjustified, being a breach of s 58 of PACE 
and the code of practice. The court then held the evidence inadmissible under s 78 of 
PACE, noting that ‘this appellant was denied improperly one of the most important and 
fundamental rights of a citizen’. 

More generally, the Court of Appeal said: 

It is undesirable to attempt any general guidance as to the way in which a judge’s 
discretion under section 78 or his inherent powers should be exercised. Circumstances 
vary infinitely. [Prosecuting Counsel] has made the extreme submission that, in the 
absence of impropriety, the discretion should never be exercised to exclude admissible 
evidence. We have no hesitation in rejecting that submission, although the propriety or 
otherwise of the way in which the evidence was obtained is something which a court is, in 
terms, enjoined by the section to take into account.^® 

However, there is not yet a great volume of case law on the use of s 78 to exclude 
real evidence that has been obtained illegally. 
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Chapter 22 

Freedom of expression 


The right to freedom of expression, in the words of art 10 of the European 
Convention on Human Rights, includes freedom to hold opinions, ‘and to 
receive and impart information and ideas without interference by public auth- 
ority and regardless of frontiers’. This freedom is fundamental to the individ- 
ual’s life in a democratic society. In the first place, it has a specific political 
content. The freedom to receive and express political opinions, both publicly 
and privately, is linked closely with the freedom to organise for political 
purposes and to take part in free elections. 

Without free elections the people cannot make a choice of policies. Without freedom of 
speech the appeal to reason which is the basis of democracy cannot be made. Without 
freedom of association, electors and elected representatives cannot bind themselves into 
parties for the formulation of common policies and the attainment of common ends.^ 

So does freedom of expression closely affect freedom of religion. Lawyers 
remember BusheWs case in 1670 as having established the right of the jury to 
acquit an accused ‘against full and manifest evidence’, and against the direction 
of the judge: they should also remember that Bushell was foreman of the jury 
which acquitted the Quakers William Penn and William Mead on charges of 
having preached to a large crowd in a London street contrary to the Conventicle 
Act.^ Moreover, liberty of expression is an integral part of artistic, cultural and 
intellectual freedom - the freedom to publish books or produce works of art, 
however disconcerting they may be to the prevailing orthodoxy. 

In this broad field, as with other freedoms of the individual, English law has 
relied ‘on the principle that what is not prohibited is permitted and . . . therefore 
on keeping within acceptable limits, and providing precise definitions of, the 
restrictions imposed by the civil and criminal law’ on the individual’s freedom.^ 
Several comments may be made on this view. First, the freedom to express 
political or religious opinions may have to be restrained if social harmony is to 
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be maintained. The bold assertion of freedom of expression in the European 
Convention on Human Rights, art 10, is subject 

to such formalities, restrictions or penalties as are prescribed by law and are necessary in 
a democratic society, in the interests of national security, territorial integrity or public 
safety, for the prevention of disorder or crime, for the protection of health or morals, for 
the protection of the reputation or rights of others, for preventing the disclosure of 
information received in confidence, or of maintaining the authority and impartiality of 
the judiciary (art 10(2)).^ 

Secondly, the restrictions on freedom of expression have often been imprecise 
and entrusted to the subjective judgment of those administering the law. As 
Dicey remarked, ‘Freedom of discussion is, then, in England little else than the 
right to write or say anything which a jury, consisting of twelve shopkeepers, 
think it expedient should be said or done.’^ Today juries are composed rather 
differently but in several areas of the law, such as obscenity, they retain power 
to decide contested cases. Thirdly, the principle that what is not prohibited is 
permitted may suggest that freedom of expression is no more than the residue 
left when all restrictions have taken effect. Yet in many situations of legal 
restriction, a process of balancing occurs whereby the public interest in freedom 
of expression is weighed against other public interests such as the adminis- 
tration of justice or the protection of confidentiality.^ 

In this chapter an account will be given of the principal restrictions on 
freedom of expression. Restrictions are of two kinds: the first is censorship of 
material by state authorities before it is published or displayed, and the second 
is the imposition of penalties, or the granting of redress in the case of someone 
specifically harmed by the material, after the event. Restrictions of the first kind 
have often been viewed with great suspicion and have been strongly deprecated 
by the US Supreme Court in cases arising under the free speech guarantee in 
the First Amendment. Yet despite Blackstone’s insistence that free speech 
meant ‘laying no previous restraints upon publication’^, there is still some 
censorship in Britain, particularly of films and video recordings, though there 
are also restrictions imposed by Parliament and by governments on what may 
be broadcast on television and radio.® Thus in 1988 the Home Secretary 
instructed the BBC and the IBA not to broadcast interviews with members or 
supporters of named organisations which included terrorist groups and also 
Sinn Fein, a lawful political party.® Although there is now no prior censorship of 
the press, there are important rules on newspaper ownership which are 
designed to ensure that transfers operate in the public interest. So far as other 
restrictions are concerned, there is a wide range of criminal offences which 
restrict free speech. These offences exist to protect the security of the state and 
public order; to protect public morality by punishing the publication of obscene 
material; and by virtue of the law on contempt of court, to maintain the 
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authority and impartiality of the judiciary. Restrictions imposed by the law of 
defamation exist to protect the rights and reputations of others, while the 
developing law on breach of confidence may help to prevent the disclosure of 
information received in confidence. These different restrictions will now be 
examined in turn, with the exception of the law relating to contempt of court 
which was dealt with in some detail in Chapter 18 B. Limits on free speech 
which relate to public meetings and demonstrations will be considered in 
Chapter 23, and the Official Secrets Acts and other national security restraints 
in Chapter 24. 


A. Censorship and regulation of the media 

Theatres 

For many years dramatic and operatic performances in Great Britain were 
subject to the prior censorship of the Lord Chamberlain, an officer of the royal 
household. The Theatres Act 1968 abolished the requirement that plays should 
receive a licence before being performed. Theatres are now licensed by local 
authorities but only in regard to such matters as public health and safety. In 
place of censorship, rules against obscenity similar to those in the Obscene 
Publications Act 1959 are applied to the performance of plays, subject to a 
defence of public good. Other criminal restraints placed upon theatrical per- 
formances are in respect of the use of threatening, abusive or insulting words or 
behaviour intended or likely to stir up racial hatred or occasion a breach of the 
peace^^. Prosecutions for these various offences, including obscenity, require the 
consent of the Attorney-General in England and Wales. There may be no 
prosecution at common law for any offence the essence of which is that a 
performance of a play is ‘obscene, indecent, offensive, disgusting or injurious to 
morality’ nor may there be prosecutions under various statutes relating to 
indecency (1968 Act, s 2(4)), an important safeguard against moral censorship. 
However, in 1982 a private prosecution of the director of the National Theatre’s 
production of The Romans in Britain was withdrawn after the judge had decided 
that the Sexual Offences Act 1956, s 13 (relating to gross indecency between 
males) could apply to simulated homosexual acts on stage. 

Cinemas 

Censorship of films originated unintentionally with the Cinematograph Act 
1909, which authorised local authorities to license cinemas in the interests of 
public safety, mainly against fire. In fact, with the approval of the courts,^® local 
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authorities extended the scope of licensing to other matters including power to 
approve the films shown in licensed cinemas. In the Cinematograph Act 1952, 
and more recently in the Cinemas Act 1985, Parliament confirmed the power of 
licensing the films shown and required licensing authorities to impose con- 
ditions restricting children from seeing unsuitable films. Licensing authorities 
are now the district councils and the London borough councils: they may 
delegate their powers to a committee or to the local magistrates. The main work 
of censorship of films is undertaken by the British Board of Film Classification 
(previously the British Board of Film Censors), a non-statutory body set up 
with the approval of central and local government, by the film industry. The 
board is responsible for the classification of films with special reference to the 
admission of young children and others under 18. Although a licensing auth- 
ority normally allows the showing of films which have been classified by the 
board, the authority may not transfer its functions to the board and must retain 
power to review decisions of the board. Thus it may refuse a local showing to a 
film classified by the board; it may vary the board’s classification; or it may 
grant permission to a film refused a certificate by the board. Powers of local 
censorship are not popular with the film industry, and were not supported by 
the Williams committee in 1979, but a case can be made for maintaining some 
local option in issues of public morality. 

The relationship between the system of film censorship and the law of 
obscenity and public indecency has caused many difficulties. Before 1977, the 
Obscene Publications Act 1959 did not apply to the public showing of films, 
but the Cinematograph Acts did not protect licensed films against prosecution 
at common law.^^ In 1976 the Court of Appeal held the licensing policy followed 
by the Greater London Council to be unlawful since it applied only a test of 
obscenity (that is, whether a film would tend to deprave and corrupt those likely 
to see it) and excluded from consideration issues of public decency.^® By the 
Criminal Law Act 1977, s 53, the public showing of films was brought within 
the Obscene Publications Act, subject to a defence that showing a film is for the 
public good in the interests of drama, opera, ballet or any other art, or of 
literature or learning. The consent of the Director of Public Prosecutions is 
required for prosecution and forfeiture of films of not less than 16 millimetres in 
width. The Video Recordings Act 1984 established a scheme for the censorship 
of video recordings, under which it is an offence to supply (whether or not for 
reward) any recording for which no classification certificate has been issued. 
Certain recordings are exempt from this requirement (such as those concerned 
with sport, religion or music and those designed to be educational) and so are 
certain kinds of supply. A video work may not, however, be an exempted work if 
to any extent it depicts or is designed to encourage such matters as 'human 
sexual activity or acts of force or restraint’ (s2(2)(a)). Classification is con- 
ducted by the British Board of Film Classification, which may certify that a 
video work is suitable for general viewing, or suitable only for persons over the 
age of 18, or that it is to be supplied only in a licensed sex shop. 


Ellis V Dubowski [1921] 3 KB 621; Mills v LCC [1925] 1 KB 213. 
Section 1 (3) and A-G’s Reference (No 2 of 1975) [1976] 2 All ER 753. 
G Zellick [1971] Grim LR 126; and HC 176 (1975-76), pp 84-103. 
Rv Greater London Council ex parte Blackburn [1976] 3 All ER 184. 
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The press 

The historic freedom of the press means that, subject to the civil and criminal 
restraints upon publication which will be considered below, any person or 
company may publish a newspaper or magazine without getting official appro- 
val in advance. For economic reasons, this liberty is unlikely to be exercised 
effectively on a national scale except by a very few newspaper publishers. Fears 
of a movement towards monopoly conditions in sectors of the press led, after an 
inquiry by a royal commission,^ to the enactment in what is now the Fair 
Trading Act 1973, ss 57-62, of provisions to ensure that newspaper mergers 
above a certain scale do not take place in a manner contrary to the public 
interest. By s 58, it is an offence for one newspaper to be transferred to the 
proprietor of another without the consent of the Secretary of State for Trade and 
Industry where the joint circulation of the two newspapers is 500,000 or more. 
Consent should not normally be given until the matter has been investigated by 
the Monopolies and Mergers Commission following a reference to it by the 
minister. The duty of the commission is to consider ‘whether the transfer in 
question may be expected to operate against the public interest, taking into 
account all matters which appear in the circumstances to be relevant and, in 
particular, the need for accurate presentation of news and free expression of 
opinion’. One case which was opposed on these grounds was the proposed 
transfer of the Bristol Evening Post to Mr David Sullivan who held a 50% interest 
in the company publishing the Sunday Sport and The Sporty both of which are said 
to operate at the lower end of the tabloid market.^ In some cases the Trade and 
Industry Secretary may approve a transfer without first referring the matter to 
the commission; but in such cases he must be satisfied that the newspaper 
which is the subject of the proposed transfer is not economic as a going concern 
and that the transfer is urgent if the newspaper is to survive.^ One controversial 
acquisition which was not referred for investigation took place in 1981 when 
Rupert Murdoch bought The Times and Sunday Times^ thereby giving him 30 per 
cent of the national daily circulation and 36 per cent of the national Sunday 
circulation.'*’ Even where a reference has been made, the Trade and Industry 
Secretary is probably not bound by the report of the Monopolies and Mergers 
Commission and could thus reject the recommendations, though he would 
clearly be required to take them into account in reaching his decision.^ These 
measures appear to have done little to prevent the growing concentration of 
newspaper titles in the hands of a few proprietors. Indeed in 1987 the three 
principal publishers - Maxwell, Murdoch and Stevens - controlled between 
them 73% of national daily and 81% of national Sunday circulation.® 

Freedom of expression is capable of being abused. Sensational reporting, 
intrusive investigations and careless editing may cause unjustified distress to 
private individuals. The Press Council was established in 1953 by the news- 
paper industry: it was reconstituted in 1963, and again in 1973 and 1978. Before 


^ Gmnd 1811, 1962. 

2 Cm 1083, 1990. 

^ Fair Trading Act 1973, s 58(3). 

Curran and Seaton, Power without Responsibility (2nd ed), pp 293-4. 

^ Cf 72 u Secretary of State for Trade and Industry, ex parte Anderson Strathclyde pic [1983] 2 All ER 233. 
® Curran and Seaton, op cit (4th ed), p 91. And see T Gibbons [1992] PL 279. 
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its replacement by the Press Complaints Commission in 1991, in addition to the 
chairman, who was always an eminent lawyer, the Press Council had 36 
members, half nominated by sections of the press, and half appointed from 
outside the industry. The council sought to preserve the freedom of the British 
press, to maintain the highest professional and commercial standards and to 
consider complaints about the conduct of the press. Before the Press Council 
would accept a complaint, the individual had first to have tried to obtain 
redress from the editor of the newspaper. No complaint would be accepted for 
consideration if the complainant was also bringing legal proceedings against the 
newspaper, for example, for defamation. The Press Council had no power to 
impose sanctions: when it upheld a complaint, the newspaper was expected to 
publish a statement of the complaint and the council’s ruling. The published 
decisions of the council built up an extensive system of precedent,^ and in 1977 a 
royal commission on the press recommended that a code of press conduct 
should be prepared. Declarations of principle had been issued on cheque-book 
journalism and on privacy but, in the commission’s view, the council needed to 
be more vigilant in protecting the public ‘against the danger of partisan opinion 
exacerbated by factual inaccuracy’.^ Criticism of the Press Council challenged 
its effectiveness as an adjudicating body. ‘It has been said that the Council’s 
existence is not widely known, that it does little to promote itself and that the 
number of complaints it receives in a year bears little relation to the level of 
dissatisfaction with the press’.^ Questions were raised about its independence 
(it relied on the press industry for funding); the time taken to deal with com- 
plaints; and the lack of any effective sanctions. An internal review was con- 
ducted in 1989 under its chairman, Louis Blom-Cooper, QC, the outcome of 
which addressed some of these concerns. It was argued, however, that these 
proposals did not go anything like far enough and that the Press Council should 
be abolished because of its limited impact and the lack of full commitment by 
the industry to its aims. 

The recommendation to abolish the Press Council was made by the Calcutt 
committee on privacy and related matters which was set up on 1989 ‘following a 
number of striking instances in which sections of the press had been severely 
criticised for intruding upon accident victims and other patients in hospital, for 
using stolen private correspondence or photographs and for publishing scurri- 
lous (and sometimes false) details of individuals’ private lives’. One notorious 
case led to judicial calls for a right to privacy when the common law proved 
unable to provide a remedy to the actor, Gorden Kaye, ‘for a monstrous 
invasion of his privacy’. But Calcutt recommended against the introduction of 
such a tort,^^ for a number of reasons, including ‘arguments of principle, practi- 
cal concerns and the availability of other options, for tackling the problems’. 


^ For which, see Levy, The Press Council. 
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The committee also proposed that the press should be given one last chance to 
prove that voluntary self-regulation could work. To replace the Press Council, 
the committee proposed the introduction of a new Press Complaints Com- 
mission, modelled on the Broadcasting Complaints Commission, which 
should concentrate on providing an effective means of redress for complaints 
against the press. The commission would consider complaints both of unjust or 
unfair treatment by newspapers or periodicals and of unwarranted infringe- 
ments of privacy through published material or in connection with the obtain- 
ing of such material. The commission would also publish, monitor and 
implement a comprehensive code of practice for the guidance of both the press 
and the public. Two other important proposals were (< 2 ) that the commission 
should be able to recommend the nature and form of a reply or correction, 
including where in the paper it should be published and {b) that ‘if the industry 
wishes to maintain a system of non-statutory self-regulation, it must demon- 
strate its commitment, in particular by providing the necessary money for 
setting up and maintaining the Press Complaints Commission’. If, however, the 
press failed to demonstrate that non-statutory self-regulation can be made to 
work effectively, then a statutory procedure for handling complaints should be 
introduced. Such a procedure (together with other measures designed to 
protect people from intrusion) was subsequently recommended by Calcutt 
following continuing unease about the invasion of privacy by the press. 


Broadcasting 

In the case of broadcasting, technical reasons have so far prevented access to 
the medium being open to allcomers as in the case of the press. Even if all 
broadcasting were to be provided by privately owned companies, it would still 
be necessary for a regulatory agency to allocate channels and wave-lengths to 
them. Until 1954, the British Broadcasting Corporation enjoyed a public mon- 
opoly of all broadcasting in the United Kingdom, and it still provides the major 
share of broadcasting services. The BBC is a corporation set up by royal 
charter, and its chairman and governors are appointed by the Crown on the 
advice of the Prime Minister. It transmits broadcasts throughout the United 
Kingdom under licence from the government issued under the Wireless Tele- 
graphy Acts.^® Although the BBC is mainly financed by a grant from the 
Exchequer, equivalent to the net revenue of television licence fees, the structure 
of the BBC seeks to maintain its independence of the government of the day. 
Certain duties are imposed on the BBC: it must broadcast a daily account of the 
proceedings in Parliament and any minister of the Crown may require an- 
nouncements to be broadcast. The minister responsible for broadcasting (in 
1993 the National Heritage Secretary) may require the BBC not to broadcast 
certain matters. The BBC may not broadcast its own opinions about current 
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affairs or matters of public policy, and may not broadcast party political pro- 
grammes except those broadcast by agreement with the major parties. Minis- 
ters may broadcast statements explaining legislation or policies on which there 
is general consensus, but on national issues involving political controversy, the 
opposition in Parliament has a right of reply. In emergency the government 
may take over the BBC’s broadcasting facilities. Apart from these specific 
powers, the government may not control the BBC’s programmes, yet it is 
responsible for the structure of broadcasting as well as for financing the BBC. 
The Annan committee on the future of broadcasting sought in 1977 to reconcile 
the independence of the broadcasters with the government’s ultimate responsi- 
bility, arguing that the solution was to be found in the accountability of govern- 
ment and broadcasting authorities to Parliament. In fact the BBC is bound to 
take account of current opinion and to seek mass audiences for many of its 
television broadcasts. One danger is that minority groups with unpopular views 
may find it difficult to get the opportunity to express them. Another is the great 
pressure that the government may bring to bear on the BBC, particularly at a 
time of emergency such as the Falklands campaign,^^ or in respect of terrorism 
in Northern Ireland. Indeed, this latter concern has led also to government 
pressure being directed at the Independent Broadcasting Authority (now the 
Independent Television Commission, see below), most controversially in the 
context of the programme Death on the Rock in 1988 which examined the circum- 
stances surrounding the shooting of three IRA suspects by members of the 
security services in Gibraltar.^ 

Television and local radio services financed by advertising are now regulated 
by the Broadcasting Act 1990.^ The Independent Television Commission is a 
body corporate, whose members are appointed by the Home Secretary to regu- 
late the provision of television programme services which are provided within 
the United Kingdom other than by the BBC and by the Welsh Fourth Channel 
Authority. The commission is under a duty to ensure both a wide range of 
services and fair and effective competition in the provision of services. The 
actual programmes are provided by licence-holders, the licences being granted 
by the commission. Provided that certain quality thresholds laid down in the 
Act are met, the licences must be awarded to the highest bidder, though there 
are a number of restrictions as to who may be a licence-holder.^ These include 
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political and religious organisations, and restrictions also apply to newspaper 
proprietors. Important restrictions on what may be broadcast are contained in 
s 6 of the 1990 Act. This requires the ITC to be satisfied that {a) nothing is 
included in the programmes which offends against good taste or decency or is 
likely to encourage or incite to crime or to lead to disorder or be offensive to 
public feeling; {b) all news is presented with due accuracy and impartiality; (r) 
due impartiality is preserved in respect of matters of political or industrial 
controversy or relating to current public policy; and [d) due responsibility is 
exercised with respect to the content of any religious programmes and in par- 
ticular that any such programmes do not involve any improper exploitation of 
any susceptibilities of those watching the programmes.'^ Regarding (r) (due 
impartiality), the commission is to draw up a code giving guidance as to the 
rules to be observed. The code will indicate to such extent as the commission 
considers appropriate what due impartiality does and does not require, as well 
as ways in which due impartiality may be achieved in connection with particu- 
lar kinds of programmes. The rules are also to specify that due impartiality does 
not require absolute neutrality on every issue or detachment from fundamental 
democratic principles (whatever that may mean) . Presumably this is designed 
to ensure that due impartiality is not used to prevent controversial programmes 
about extremist organisations. The 1990 Act also contains strict rules on adver- 
tising. Although restrictions on religious advertising have been lifted, no adver- 
tisements may be directed to political ends or relate to any industrial dispute. In 
the latter case an exception is made if the advertisement is by the government. 
One effect of these rules is that there can be no television advertising by political 
parties during general election campaigns, as in many other countries. The 
Broadcasting Standards Council (created in 1988) is given statutory authority 
and is charged with the duty of preparing a code giving guidance as to practices 
to be followed in connection with the portrayal of sex and violence as well as 
standards of taste and decency generally. The council must also monitor pro- 
grammes. 

A few attempts have been made to challenge broadcasting content, A diffi- 
culty with the BBC, however, is that it was established under the prerogative, 
and at least until the CCSU case^ it was unclear to what extent those exercising 
power under the prerogative were subject to judicial review. As late as 1983 the 
High Court in Northern Ireland was unwilling to enforce the BBC’s policy of 
political impartiality in an action brought by the Workers’ Party contesting 
election broadcasting.® The former IBA, a statutory body, was thus an easier 
target in legal proceedings. 

In Attorney- General, ex rel McWhirter v IBA, McWhirter, a member of the public, sought an 
injunction against the IBA to stop a film being shown about Andy Warhol which 
according to press reports contained matter offending against good taste and decency. 
An interim injunction was granted by the Court of Appeal at a time when members of 
the IBA had not seen the film. Some days later, the injunction was lifted since the court 
was then satisfied that the IBA had performed its statutory duty and there were no 
grounds on which the court should interfere with the IBA’s decision. Lawton LJ said, ‘In 
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the realm of good taste and decency, whose frontiers are ill-defined, I find it impossible to 
say that the (IBA) have crossed from the permissible into the unlawful.’ Although the 
interim injunction had been sought by McWhirter in his own name, the court ruled that 
such proceedings required the consent of the Attorney-General, since the individual had 
no locus standi to apply for the injunction himself.^ 

While this case lays down the admirable principle that the IBA like everyone 
else is required to observe the law, and that the I BA’s decisions are subject to 
judicial review, the court did not show a desire to assume the role of censor, nor 
indeed would such a role be desirable. A similar restraint has been shown in the 
cases which have been brought to challenge party election broadcasts, more 
fully explained in Chapter 9 B. One exception to the restraint of the courts in 
this area is Wilson v Independent Broadcasting Authority, 

In this case, an application for an interim interdict was made in the Court of Session in 
connection with the Scottish devolution referendum in 1979. Broadcasting time was 
allocated for this purpose by the IBA to the different parties but Wilson complained that 
because of the manner of allocation more time was being given to those campaigning 
against than to those campaigning in favour of devolution. It was argued that the IBA 
was in breach of its statutory duty to ensure that its programmes maintained a proper 
balance in their subject matter. The interim interdict was granted by Lord Ross to 
restrain the IBA from proceeding with its proposed arrangement. In his view the legis- 
lation did not only require that programmes should maintain a proper balance between 
different subjects as the respondents had argued, but also that a proper balance be 
maintained in relation to programmes on any particular subject. The Scottish referen- 
dum was one such subject, and the respondents were under a duty to ensure that 
programmes on this subject maintained a proper balance.® 

Apart from the possibility of judicial review, other forms of redress include the 
Broadcasting Complaints Commission which was created in 1980.^ Appointed 
by the Home Secretary, the commission adjudicates upon complaints of unjust 
or unfair treatment in sound or television broadcasts, and of ‘unwarranted 
infringement of privacy’ in the obtaining of material for broadcast programmes. 
An individual’s complaint need not be considered by the commission if he or 
she has a remedy in a court of law and it is not appropriate in the circumstances 
for the commission to consider it. Complaints may not be considered by the 
commission when the matter complained of is the subject of court proceed- 
ings.^^ The commission sits in private to hear the persons directly concerned. It 
may direct the broadcasting authority to publish a summary of the complaint 
together with the commission’s findings. Complaints may also be made to the 
Broadcasting Standards Council (see above) where these relate to the portrayal 
of sex or violence or to alleged failures to attain standards of taste and decency. 
No complaint may be entertained if the complainant has a legal remedy. 
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B, Offences against the state and public order 

Sedition 

It is an offence at common law to publish a seditious libel or to utter seditious 
words. In 1886, at a trial of Socialist leaders for speeches made at a demon- 
stration in Trafalgar Square which had been followed by disorder, a seditious 
intention was defined very widely as: 

an intention to bring into hatred or contempt, or to excite disaffection against the person 
of, Her Majesty ... or the government and constitution of the United Kingdom, as by 
law established, or either House of Parliament, or the administration of justice, or to 
excite Her Majesty’s subjects to attempt, otherwise than by lawful means, the alteration 
of any matter in Church or State by law established, or to raise discontent or disaffection 
amongst Her Majesty’s subjects, or to promote feelings of ill-will and hostility between 
different classes of such subjects. 

But at the same time it was explained that it is not seditious to point out errors 
or defects in the government or constitution of the United Kingdom, or to seek 
to bring about changes in church or state by lawful means or, with a view to 
their removal, to draw attention to matters which were tending to produce ill- 
will or hostility between classes of Her Majesty’s subjects. 

In prosecutions for seditious libel, the element of incitement to violence was 
stressed. In i? y Aldred, a journal advocating independence for India published 
articles which commended political assassination soon after an assassination by 
an Indian nationalist had occurred in London: Coleridge J told the jury that 
sedition implied violence or lawlessness in some form, and said, ‘the test is this: 
was the language used calculated, or was it not, to promote public disorder or 
physical force or violence in a matter of state?’ Aldred, editor of the journal, was 
convicted. The test of whether the words were calculated (that is, likely) to 
promote violence was not followed in z; Gaunt, where Birkett J directed the jury 
that proof of intention to promote violence was an essential part of the offence. 

At a time shortly before the creation of the state of Israel, when British troops in 
Palestine were being subjected to terrorist atrocities and soldiers had been murdered, the 
editor of the Morecambe and Heysham Visitor published a leading article attacking British 
Jews in virulent terms and calling for Jews to be ostracised. The article ended with a 
suggestion that violence might be the only way to bring British Jews to the sense of their 
responsibility to the country in which they lived. Notwithstanding these words, the jury 
acquitted the editor of having published a seditious libel. 

Such a case provided a severe test for the principle of free speech. A possible 
comment on the outcome is that the jury shared the editor’s views, or at least 
did not find his anti-Semitism so abhorrent to them that he should be punished 
for having published them. On the other hand, given the judge’s direction on 
the law of seditious libel, the jury may not have been satisfied beyond reason- 
able doubt that the editor was intending to incite his readers to violence: in 
evidence he had denied any such intention, while adhering to the words of his 
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article. It is fundamental in such a case that a jury does not give reasons for its 
verdict nor need the jurors each come to their decision by the same route. 
Nevertheless, the scope of sedition has appeared to change in the sense that the 
prosecution must now show an intention to promote violence and disorder over 
and above the strong criticism of public affairs. Further developments took 
place in i? y Chief Metropolitan Stipendiary Magistrate, ex parte Choudhuiy}^ 

This case concerned an attempt to bring criminal charges against Mr Salman Rushdie, 
author of The Satanic Verses. It was alleged that publication constituted seditious libel on 
the ground that ‘it raised widespread discontent and disaffection among her Majesty’s 
subjects, contrary to common law’. When the magistrate refused to issue the summonses, 
the applicants sought judicial review of his decision, thereby providing an opportunity 
for reconsideration of the scope of seditious libel. Agreeing with the magistrate, the 
Divisional Court followed the Supreme Court of Canada in Boucher v where it was 
held that ‘the seditious intention on which a prosecution for seditious libel must be 
founded is an intention to incite to violence or to create public disturbance or disorder 
against His Majesty or the institutions of government’. Apart from thus reinforcing the 
requirement of an intention to promote violence, this indicates a further qualification: 
namely that sedition can no longer be constituted by an intention to promote feelings of 
ill-will and hostility between different classes of subjects. According to Watkins LJ, not 
only must there be proof of an incitement to violence in such cases, ‘but it must be 
violence or resistance or defiance for the purpose of disturbing constituted authority’ . In 
this case, given the absence of any element of attacking, obstructing, or undermining 
public authority, the court held that the magistrate was bound not to issue the sum- 
monses. 

It would thus appear that there is no basis in the future for prosecution for 
sedition in cases such as Caunt. 

Incitement to disaffection^® 

Parliament has on several occasions legislated to prevent the spread of disaffec- 
tion, mainly to protect members of the armed forces, who might otherwise be 
exposed to attempts to persuade them to disobey their orders. The Incitement 
to Mutiny Act 1797, passed following the Nore mutiny, made it a felony ma- 
liciously and advisedly to endeavour to seduce members of the armed forces 
from their duty and allegiance to the Crown, or to incite members to commit 
any act of mutiny. The Aliens Restriction (Amendment) Act 1919, s 3, prohibits 
an alien from causing sedition or disaffection among the civil population as well 
as among the armed forces; and it is a summary offence for any alien to promote 
or interfere in an industrial dispute in any industry in which he has not been 
bona fide engaged in the United Kingdom for at least two years preceding an 
alleged offence. The Police Act 1964, s 53, replacing legislation passed in 1919 
at a time of serious unrest within the police, prohibits acts calculated to cause 
disaffection among police officers or to induce them to withhold their services or 
commit breaches of discipline. The Incitement to Disaffection Act 1 934, which 
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passed through Parliament against severe criticism from a variety of quarters/^ 
sought without repealing the 1797 Act to provide a modern version of it. Under 
the 1934 Act, it is an offence maliciously and advisedly to endeavour to seduce a 
member of the armed forces from his duty or allegiance. The Act contains 
stringent provisions for the prevention and detection of the offence, including 
wide powers of search on reasonable suspicion, but a warrant may be issued 
only by a High Court judge. Moreover, it is an offence for any person, with 
intent to commit or to aid, counsel or procure commission of the main offence, 
to have in his possession or under his control any document of such a nature 
that the distribution of copies among members of the forces would constitute 
that offence. Notwithstanding the safeguards in the Act, it does restrain certain 
forms of political propaganda; and it could be used to suppress or interfere with 
the distribution of pacifist literature. Prosecutions under the Act in England 
require the consent of the Director of Public Prosecutions. This consent was 
given between 1973 and 1975 for prosecution of members of a campaign for the 
withdrawal of British troops from Northern Ireland in respect of leaflets which 
they had prepared. One conviction was upheld by the Court of Appeal. The 
accused has a right to jury-trial: it would be a matter for the jury to decide 
whether a leaflet which gave information to a soldier about procedures for 
leaving the army and his rights as a soldier was an attempt to seduce him from 
his duty or allegiance to the Crown. 


Blasphemy 

While it continues to be a common law offence to utter or publish blasphemous 
words and writings, the old precedents which held that it is blasphemy to deny 
the truth of the Christian religion or the existence of God have ceased to be 
helpful. Tf the decencies of controversy are observed, even the fundamentals of 
religion may be attacked without the writer being guilty of blasphemy’.^ In the 
absence of modern authorities, it became unclear what the essentials of the 
offence were. But in if z; Lemon, the publishers of Gay News were in 1977 con- 
victed by a jury of publishing a blasphemous libel, in the form of a poem by 
James Kirkup that linked homosexual practices with the life and crucifixion of 
Christ. The House of Lords held by three to two that it was sufficient for the 
prosecution to prove that blasphemous material had been published, and not 
necessary to prove that the defendants intended to blaspheme. In the view of 
the House, a blasphemous libel was material calculated to outrage and insult a 
Christian’s religious feelings; it is not an element of the offence that the publi- 
cation must tend to lead to a breach of the peace.^ More recently, in Ex parte 
Choudhury,^ a Divisional Court confirmed that the offence is limited to Christian- 
ity, and does not extend to other religions, in this case Islam. In 1985 the Law 
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Commission proposed (by a majority) that the crime of blasphemy should be 
abolished, concluding that the arguments were quite evenly balanced, but that 
‘while the presence of a pressing social need might justify the imposition of 
penalties for incitement to racial hatred, there was no corresponding need in the 
context of religion which might justify an offence of blasphemy’.^ But in June 
1989 the government announced that it had no plans to change the law.^ 


Incitement to racial hatred 

It has long been recognised that the preservation of public order justifies the 
imposition of criminal sanctions on those who utter threats, abuse or insults in 
public places which are likely to give rise to a breach of the peace.® In 1965, 
when Parliament first created machinery to deal with racial discrimination,^ an 
offence of incitement to racial hatred was created which was not dependent on 
proof of an immediate threat to public order. The reason for this was the belief 
that racial hatred itself contains the seeds of violence.® The position is now 
governed by the Public Order Act 1986, which deals specifically with ‘racial 
hatred’, defined to mean ‘hatred against a group of persons in Great Britain 
defined by reference to colour, race, nationality (including citizenship) or ethnic 
or national origins’ (s 17).® This replaces measures enacted in the Race Re- 
lations Act 1976 and previously in the Race Relations Act 1965.^® By s 18 of the 
1986 Act, it is an offence for a person to use threatening, abusive or insulting 
words or behaviour or to display any material which is threatening, abusive or 
insulting if he does so with intent to stir up racial hatred, or if in the circum- 
stances racial hatred is likely to be stirred up.^^ The Act applies to theatrical 
performances (s20), the distribution, showing or playing of a recording of 
visual images or sounds (s21), and television and radio broadcasts (s22). A 
new offence in s 23 of the Act relates to the possession of material which if 
published or displayed would amount to an offence under the Act. Where there 
are reasonable grounds for suspecting that a person has possession of such 
material, a justice of the peace may grant a warrant to a police constable 
authorising the entry and search of premises for such material. It is not an 
offence to publish a fair and accurate report of proceedings in Parliament or of 
proceedings publicly heard before a tribunal or court where the report is pub- 
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lished contemporaneously with the proceedings (s 26). No prosecution in Eng- 
land and Wales may occur without the consent of the Attorney-General (s 27). 
Although these are wide-ranging restrictions, they are justifiable primarily 
because a serious threat to personal security and dignity, not to mention public 
order, is inherent in certain forms of political and social expression. Sadly, 
legislation of this kind will not in itself necessarily reduce the occurrence of 
racial violence and harassment in the streets. But it may help, as in a more 
specific context may the Football (Offences) Act 1991, which by s3 makes 
indecent or ‘racialist’ chanting at football matches a criminal offence. 


C. Obscene publications 

Before the Act of 1959 

It resulted from the development of the law concerning the printing of books 
that, as with seditious, blasphemous and other libels, it became an offence 
punishable by the common law courts to publish obscene material. This juris- 
diction was exercised for the first time in CurlPs case when the court held that it 
was an offence to publish a book which tended to corrupt morals and was 
against the King’s peace. The flourishing business of pornography in the 
Victorian underworld led to the Obscene Publications Act 1857. This Act gave 
the police power to search premises, seize obscene publications kept for sale and 
bring them before a magistrates’ court for destruction. The Act did not define 
‘obscene’ but its sponsor. Lord Campbell, stated that it was to apply ‘exclus- 
ively to works written for the single purpose of corrupting the morals of youth, 
and of a nature calculated to shock the common feelings of decency in any well 
regulated mind.’^^ 

In 1868, in Rv Hicklin^ Cockburn CJ declared the test for obscenity to be 

whether the tendency of the matter charged as obscenity is to deprave and corrupt those 
whose minds are open to such immoral influences and into whose hands a publication of 
this sort may fall.^^ 

This test came to dominate the English law of obscenity. It required account 
to be taken of the circumstances of publication: in Hicklin^^ case Cockburn CJ 
said that immunity for a medical treatise depended upon these circumstances, 
since the publication of some medical details would not be fit for boys and girls 
to see. But the test did not permit the author’s intention to be taken into 
account. Although the tendency to deprave and corrupt was often assumed 
from the character of a book, who might the potential readers be? In 1954, in i? t; 
Reiter^ the Court of Criminal Appeal took the view that a jury should direct their 
attention to the result of a book falling into the hands of young people. But a 
few months later, in R v Seeker Warburg Ltd, Stable J asked: ‘Are we to take our 
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literary standards as being the level of something that is suitable for the 
decently brought up young female aged 14?’ He continued: 

A mass of literature, great literature from many angles, is wholly unsuitable for reading 
by the adolescent, but that does not mean that the publisher is guilty of a criminal 
offence for making those works available to the general public.^® 

Other difSculties in the law included the lack of authority establishing that the 
publication of matter prima facie obscene might nonetheless be for the public 
good; the use of the 1857 Act against serious literature; the failure of the 1857 
Act to enable a publisher or author to defend a work against destruction; and 
the tendency of prosecutors to take selected passages of a book out of context. A 
lengthy campaign by publishers and authors led to the Obscene Publications 
Act 1959.*^ 


The Obscene Publications Acts 1959 and 1964 

The 1959 Act, which does not apply to Scotland, sought both to provide for the 
protection of literature and to strengthen the law against pornography. For the 
purposes of the 1959 Act (but not of other Acts in which the word ‘obscene’ is 
used),^« 

an article shall be deemed to be obscene if its effect or (where the article comprises two or 
more distinct items) the effect of any one of its items is, if taken as a whole, such as to 
tend to deprave and corrupt persons who are likely, having regard to all relevant 
circumstances, to read, see or hear the matter contained or embodied in it (s 1(1)). 

A wide definition of ‘article’ (s 1(2)) includes books, pictures, films, records and 
such things as film negatives used in producing obscene articles,^® and video 
cassettes.^ It is an offence to publish an obscene article, whether for gain or not, 
or to have obscene articles in one’s possession, ownership or control for the 
purpose of publication for gain or with a view to such publication,^ whether for 
sale within Britain or abroad,^ The definition of ‘publishing’ includes distribut- 
ing, circulating, selling, hiring and, for example, showing pictures or playing 
records; since 1991 it includes television and sound broadcasting."^ No person 
may be prosecuted for an offence at common law consisting of the publication of 
an article when the essence of the offence is that the matter is obscene.^ It is a 
defence to prove that publication of an obscene article is justified ‘as being for 
the public good on the ground that it is in the interests of science, literature, art 
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or learning or other objects of general concern’. Expert evidence on the literary, 
artistic, scientific or other merits of an article is admissible to establish or 
negative the defence of public good.^ 

The 1959 Act, s3, confers search, seizure and forfeiture powers similar to 
those in the 1857 Act. A warrant may be obtained by a constable or the Director 
of Public Prosecutions^ from a magistrate for the search of specified premises, 
stalls or vehicles, where there is reasonable suspicion that obscene articles are 
kept for publication for gain. When a search is made, articles believed to be 
obscene and also documents relating to a trade or business may be seized. The 
seized articles must be brought before a magistrate. When notice has been given 
to the occupier of the premises to show cause why the articles should not be 
forfeited, the magistrates’ court may order forfeiture if satisfied that the articles 
are obscene and were kept for publication for gain. The owner, author or maker 
of the articles may also appear to defend them against forfeiture. The defence 
that publication is for the public good is available, and expert evidence relating 
to the merits of the articles may be called. In these proceedings there is no right 
to the decision of a jury, but there are rights of appeal to the Crown Court or by 
case stated to the High Court. Because of certain defects in the 1959 Act, the 
Act of 1964 was passed to strengthen the law against publishing obscene matter. 
Inter alia, the Act made it an offence to have an obscene article for publication 
for the purposes of gain,® and authorised a forfeiture order to be made following 
a conviction under the 1959 Act. 

The best-known outcome of the 1959 Act was the trial and acquittal of 
Penguin Books Ltd for publishing Lady Chatterley's Lover in 1960.^ The verdict 
did not reveal whether the jurors considered the book not to be obscene, or 
considered the book to be obscene but its publication to be for the public good 
in the interests of literature, art or learning. But the Act had clearly achieved 
one of its main objects. Since then many difficulties have arisen out of the 
legislation. The confusion and perplexities were discussed in z; Metropolitan 
Police Commissioner, ex parte Blackburn’}^ the Court of Appeal was satisfied that, 
despite the powers of the police, hard-core pornography was freely on sale in 
central London and that ‘moderately obscene’ publications were generally 
available. The court considered that the cause of the ineffectiveness of police 
efforts lay largely with the legal framework in which the police had to operate. 
In fact some of the difficulties are inherent in the legal problem of defining 
obscenity; others are attributable to features of the 1959 Act; and some were due 
to police corruption. 

One difficulty is the 1959 Act’s definition of obscenity as ‘a tendency to 
deprave and corrupt’. The definition makes it impossible to rely on such syn- 
onyms as ‘repulsive’, ‘filthy’, ‘loathsome’ or ‘lewd’^^ and requires the jury to 
consider whether the effect of a book is to tend to deprave and corrupt a 
significant proportion of those likely to read it. ‘What is a significant proportion 
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is entirely for the jury to decide’. Lord Wilberforce has said, ‘An article cannot 
be considered as obscene in itself: it can only be so in relation to its likely 
readers’. Experienced police officers may for practical purposes not be suscep- 
tible to being depraved and corrupted but it seems that a man may be 
corrupted more than once.^^ Although the circumstances in which articles are 
sold are relevant, it is no defence for booksellers to prove that most of their sales 
are made to middle-aged men who are already addicted to pornography; 
articles may ‘deprave and corrupt’ the mind without any overt sexual activity 
by the reader resulting. Obscenity is not confined to sexual matters: a book 
dealing with the effects of drug taking may be obscene and so may cards 
depicting scenes of violence when sold with chewing gum to children. 

Other difficulties have been caused by the defence of public good. Expert 
evidence relating to literary and other merits may not deal with the issue of 
whether the article is obscene, except when the jury needs to be informed of 
the likely effect of an article upon children,^® and is not admissible to establish 
that obscene articles may have a therapeutic effect on some individuals.^ The 
jury must be directed to balance the number of readers who would tend to be 
corrupted by a book, and the nature of that corruption, against the literary or 
other merits of the book, and then decide whether on balance publication is for 
the public good.^ The need for such a balancing act springs from the structure of 
the 1959 Act. As Geoffrey Robertson has said, ‘Instead of one clause enabling a 
court to weigh all aspects of the publication in one decision, the two- tier 
approach set up an illogical and unworkable dichotomy between “obscenity” 
and “artistic merit”. 


Other legislation on indecency and pornography 

Fewer legal difficulties arise in the exercise of other powers of restriction on 
moral grounds. Under the Customs Consolidation Act 1876, s 42, and the 
Customs and Excise Management Act 1979, s49, customs officers may seize 
and destroy ‘indecent or obscene’ books and other articles being imported into 
the United Kingdom;"*" and the Post Office Act 1953, s 11, seeks to prevent the 
postal service being used for the dispatch of ‘indecent or obscene’ articles. These 
statutes do not provide a defence of publication for the public good, and the test 
appears to be whether an article offends current standards of propriety.^ The 
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concept of indecency is no doubt as subjective as obscenity, but implies a less 
serious judgment and in practice is easier to apply than obscenity.® A difficulty 
with the customs restrictions has arisen in the context of EC law. Article 30 of 
the Treaty of Rome facilitates the free movement of goods by prohibiting 
restrictions on imports from other EC countries. Although article 36 allows 
import restrictions on the grounds of public morality, in Conegate Ltd v Customs 
and Excise Commissioners^ it was held that this cannot be used to restrict the 
import of indecent material which may be manufactured and sold in Britain, 
but it can be used to restrict the import of obscene material. So the customs 
legislation applies only to restrict the import of obscene material from the EC, 
but obscene and indecent material from other countries.® 

The Protection of Children Act 1978 tightened up the law with regard to 
indecent photographs (including films and video recordings) involving children 
under 16. Offences under the Act include the taking of indecent photographs of 
children, and the distribution, showing or advertisement of such photographs. 
Prosecutions require the consent of the Director of Public Prosecutions.^ By the 
Criminal Justice Act 1988, it is an offence for a person to have any indecent 
photograph of a child in his possession. The Indecent Displays (Control) Act 
1981 deals with the public nuisance aspects of pornography, making it an 
offence to display publicly any indecent matter, where the display is visible from 
a public place. A public place is a place to which the public have access except 
either on payment for the display or within a shop where the public have passed 
a warning notice, provided in each case that entry is limited to persons over 18. 
The exceptions to the Act include television broadcasts, displays in art galleries 
or museums that are not visible from outside the premises, and matter con- 
tained within the performance of plays and films. Since the Act contains no 
definition of indecency, ‘indecent’ will probably receive the same interpretation 
as in the customs and post office legislation.^® In 1982 district councils were 
authorised to license sex shops and sex cinemas, by resolving to introduce a 
licensing scheme. The grounds on which a council may refuse a licence 
include the reason that the existing number of such establishments in the area is 
equal to or exceeds the number which the council considers to be appropriate. 

Common law offences 

The specific objectives of these recent Acts prevent them from being a grave 
restriction upon the liberty of expression. The same cannot be said of the 
common law offence of conspiracy to corrupt public morals. 

® See McGowan v Langmuir 1931 JC 10 (Lord Sands). 

^ [1987] QB 254. 

® Cf 72 z; Bow Street Metropolitan Stipendiary Magistrate, ex parte Noncyp Ltd (1989) The Times, 

2 January (obscene articles imported from EC countries may be seized under customs 
legislation even though publication under the 1959 Act would not be an offence because of the 
public good defence in s 4) . 

® See 72 v Graham-Kerr [1988] 1 WLR 1098 (photograph of boy taken at naturist swimming 
session not an offence) . 

See J L Lambert [1982] PL 226 and RTH Stone (1982) 45 MLR 62. 

Local Government (Miscellaneous Provisions) Act 1982, s 2 and Sched 3. The numerous cases 
include McMonagle v Westminster City Counal [1990] 2 AC 716; Quiettynn Ltd v Plymouth City 
Council [1988] QB 1 14; and Quiettynn Ltd v Southend-on-Sea RC [1991] 1 QB 454. 




Chapter 22: Freedom of expression 527 


In Shaw v DPP, the appellant had published the Ladies’ Directory, an illustrated magazine 
containing names, addresses and other details of prostitutes and their services. The 
House of Lords upheld Shaw’s conviction for the offence of conspiracy to corrupt public 
morals. Lord Simonds accepted that the law must be related to the changing standards 
of life, having regard to fundamental human values and the purposes of society; he said 
that ‘there remains in the courts of law a residual power to enforce the supreme and 
fundamental purpose of the law, to conserve not only the safety and order but also the 
moral welfare of the State’. It was the jury which provided a safeguard against the 
launching of prosecutions to suppress unpopular or unorthodox views. Lord Reid, dis- 
senting, rejected the view that the court was guardian of public morals. 

This controversial decision derived in part from the supposed offence of conspir- 
acy to effect a public mischief, which was later held not to be part of criminal 
law.^^ Although Shaw was also convicted for having published an obscene book, 
contrary to the 1959 Act, Shaw's case enabled prosecutions to be brought at 
common law for conspiracy rather than for breaches of the 1959 Act. Thereafter 
the Law Officers assured the House of Commons that a conspiracy to corrupt 
public morals would not be charged so as to circumvent the ‘public good’ 
defence in the 1959 Act.^"^ 

In Knuller Ltd v DPP, the House of Lords reaffirmed the decision in Shaw's 
case. The appellants had published a magazine which contained advertise- 
ments by male homosexuals seeking to meet other homosexuals. The Lords 
upheld a conviction of the appellants for conspiracy to corrupt public morals, 
rejecting a defence based on the Sexual Offences Act 1967 by which homosexual 
acts between adult males in private had ceased to be an offence. A second 
conviction for conspiracy ‘to outrage public decency’ was quashed on the 
ground of misdirection, but a majority of the House held that at common law it 
was an offence to outrage public decency and also to conspire to outrage public 
decency; and that such a conspiracy could take the form of an agreement to 
insert outrageously indecent matter on the inside pages of a magazine sold in 
public. Lords Reid and Diplock did not agree that ‘outraging public decency’ 
was an offence; Lord Reid said, ‘To recognise this new crime would go contrary 
to the whole trend of public policy followed by Parliament in recent times’. 

The common law of conspiracy was reformed by the Criminal Law Act 1977, 
which created a new statutory offence of conspiracy. But the abolition of 
common law conspiracy is not to affect conspiracy that involves an agreement 
to engage in conduct which tends to corrupt public morals or outrages public 
decency.^® However, few prosecutions for conspiracy to corrupt public morals 
or to outrage public decency have been brought since Knuller though one such 
case is i? z; Gibson, in which both the owner of an art gallery and an artist were 
convicted for exhibiting a model’s head to the ears of which were attached 
earrings made out of a freeze dried human foetus of three or four months’ 
gestation. The case raised the question whether a prosecution at common law to 
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outrage public decency was precluded by s 2(4) of the Obscene Publications Act 
1959 whereby common law proceedings are not to be brought where ‘it is of the 
essence of the offence that the matter is obscene’. The Court of Appeal held that 
there are two broad types of offence involving obscenity and that the 1959 Act 
applied only in respect of one (those involving the corruption of public morals) 
but not the other (those which involve an outrage on public decency, whether or 
not public morals are involved). This decision may make it easier for the Crown 
to bring prosecutions at common law, thereby circumventing the defences 
which would otherwise be available in a prosecution brought under the Act. Of 
these the most important is undoubtedly the public good defence in s 4. 


Reform of the law 

The law of obscenity and indecency was reviewed by a Home Office committee 
(chairman. Professor Bernard Williams) which reported in 1979.^^ The com- 
mittee analysed the purposes for which legal regulation of obscenity was justi- 
fied. It considered that the existing law in this area should be scrapped and a 
fresh start made with a comprehensive new statute. In particular, terms such as 
‘obscene’, ‘indecency’, ‘deprave and corrupt’ should be abandoned as having 
outlived their usefulness. The government did not accept these recommen- 
dations. Since 1979, as we have seen. Parliament has legislated in a piecemeal 
manner that in important respects runs contrary to the Williams report. In 
1993, there was no prospect of another governmental attempt to review the law 
with a view to its reform. 


D. Defamation 

Criminal libeP^ 

To publish defamatory material in writing became a criminal offence punish- 
able by the common law courts after the abolition of Star Chamber in 1640. The 
justification for treating libel as a criminal offence was considered to be the 
threat to the preservation of the peace which some libels presented. Today 
criminal proceedings are rarely instituted for libel. If they are, it is not necessary 
to prove that the libel was likely to cause breach of the peace,^^ but a criminal 
libel must be a serious libel to justify invoking the criminal law. At common 
law, truth was no defence to a prosecution for libel but by the Libel Act 1843, 
truth is a defence if the accused also proves that the publication was for the 
public benefit. By the Law of Libel Amendment Act 1888, s 8, no prosecution 
may be commenced in respect of a libel in a newspaper without the order of a 
High Court judge. Prosecutions are rare but in 1976, Wien J gave an order 
enabling a private prosecution to be brought by Sir James Goldsmith against 
the publishers of Private Eye in respect of repeated allegations that Goldsmith 
was the ringleader of a conspiracy to obstruct the course of justice; the judge 
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said that the press does not have licence to publish scandalous or scurrilous 
matter which is wholly without foundation.^ In 1982, the Law Commission’s 
provisional view was that criminal libel at common law should be abolished and 
replaced by a much narrower statutory offence, aimed at a person who pub- 
lishes a deliberately defamatory statement, which he knows or believes to be 
untrue, and is likely to cause the victim significant harm.^ But it has been 
argued that the criminal law should be excluded from the area of defamation.^ 


Civil liability 

The law of defamation seeks to resolve the conflict between the freedom of 
speech and publication, and the right of the individual to maintain his repu- 
tation against improper attack.^ Possibly because of this, defamation law is one 
of the most complex branches of civil liability. In principle the law provides a 
remedy for false statements which expose a person to ‘hatred, ridicule or con- 
tempt’ or which tend to lower him ‘in the estimation of right-thinking members 
of society generally’.^ Defamation takes two main forms (a) slander (defamation 
in a transitory form by spoken word or gesture) and (b) libel (defamation in a 
permanent form such as the written or printed word). By statute, words used in 
the course of broadcasting and of public performances in a theatre are treated as 
publication in permanent form.® With certain exceptions, slander is actionable 
only when the plaintiff can prove special damage as a result of the slander, 
whereas libel is actionable without such proof Actions for defamation are one of 
the few surviving forms of civil action where either party has a right to insist on 
trial by jury. When the judge rules that a statement is capable of being regarded 
as defamatory, it is the jury which decides whether the plaintiff has been 
defamed and if so the damages that he should recover. Substantial damages 
may be awarded for injury to reputation and may include exemplary damages.^ 
In fact many claims are settled out of court and newspapers often publish notes 
of correction or apology to persons whom they have unintentionally defamed. 

The law of defamation is often directly relevant to government and the 
working of democratic procedures. In Beach v Freeson, an MP was sued by a firm 
of solicitors concerning whom the MP had received complaints from a con- 
stituent which he had forwarded with covering letters to the Lord Chancellor 
and the Law Society: it was not disputed that the letters were defamatory, but 
the publication of the letters to their recipients was held to be protected by 
qualified privilege.® In Church of Scientology of California v JohnsonSmith, another 
MP was sued for remarks about Scientology made on television: when the 
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plaintiffs sought to rely on what the MP had at other times said in Parliament in 
order to show express malice on his part, it was held that what was said in 
Parliament was absolutely privileged from being used as evidence in a libel 
action, even to support a cause of action which arose outside Parliament.^ Local 
councillors are more vulnerable. In Horrocks v Lowe^ a Labour councillor at 
Bolton was sued by a Conservative councillor for slander on account of a speech 
at a council meeting in which the defendant had made critical but inaccurate 
remarks about the plaintiff: the council meeting being an occasion of qualified 
privilege, the House of Lords held that however prejudiced the defendant had 
been, or however irrational in leaping to conclusions unfavourable to the plain- 
tiff, he honestly believed in the truth of what he had said, and the defence of 
qualified privilege succeeded. And in Derbyshire County Council v Times News- 
papers Ltd the Sunday Times had published articles questioning the propriety of 
certain investments involving the council’s superannuation fund. The House of 
Lords held that a local authority could not sue for libel, having regard to the 
‘highest public importance that a democratically elected government body . . . 
should be open to uninhibited public criticism’. 


Absolute and qualified privilege 

As these cases have shown, publication of statements that would otherwise be 
defamatory may be protected if made in circumstances of absolute or qualified 
privilege. Absolute privilege applies to, inter alia, (a) statements made during 
judicial proceedings;^^ (b) statements made during parliamentary proceedings 
and statements in the official reports of debates or in other papers published by 
order of either House of Parliament; (c) statements made by one officer of 
state to another in the course of his official duty, a privilege which in absolute 
form applies only to certain communications at a high level; (d) reports by 
and statements to the Parliamentary Commissioner for Administration;^^ and 
(e) the internal documents of a foreign embassy. 

Qualified privilege, unlike absolute privilege, is destroyed as a defence if the 
plaintiff proves express malice on the part of the defendant; but carelessness, 
impulsiveness or irrationality does not amount to malice. Such privilege arises 
in a wide variety of circumstances, which include: (a) statements made in 
pursuance of a duty (legal, social or moral) or in protection of an interest, to a 
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person who has a corresponding duty or interest to receive them;^^ (b) fair and 
accurate reports of judicial proceedings, whether or not published in news- 
papers and whether or not published contemporaneously with the proceedings 
(contemporaneous newspaper reports of court proceedings in the United King- 
dom have a statutory privilege), (c) fair and accurate reports of parliamentary 
debates and extracts from parliamentary papers.^° 

The Defamation Act 1952 established many new instances of qualified privi- 
lege for newspaper and broadcast reports. These reports fall into two categories. 
Category (a), reports privileged without any explanation or contradiction, 
includes fair and accurate reports of the proceedings of international organis- 
ations and courts, and of certain Commonwealth courts and legislatures. 
Reports in category (b) are privileged only if the newspaper or broadcasting 
authority agrees if requested to publish a reasonable letter or statement by way 
of explanation or contradiction. Category (b) includes fair and accurate reports 
of proceedings at any public meeting (defined as a meeting bona fide and 
la\^Tully held for a lawful purpose and for the discussion of any matter of public 
concern, whether admission is general or restricted); meetings of local authori- 
ties and their committees; statutory tribunals and inquiries; and general meet- 
ings of public companies.^ Category (b) also includes ‘any notice or other 
matter issued for the information of the public’ by a government department, 
local authority or chief constable, but a newspaper article that included infor- 
mation given by a government press officer to a reporter engaged in investiga- 
tive journalism does not enjoy this form of qualified privilege.^ 

As regards defamatory statements published by or on behalf of candidates in 
parliamentary or local elections, such a statement is not protected by qualified 
privilege on the ground that it was material to a question in issue at the 
election.^ But a fair and accurate newspaper report of an election meeting at 
which defamatory statements were made, would be protected by qualified 
privilege under the 1952 Act. 


Other defences in defamation law 

Certain other defences are available. The defendant may seek to justify the 
defamatory statement, that is, to prove at the trial that what he said was true. 
Not every detail of the statement need be shown to be literally true, provided 
that the defendant shows it to be true in substance."^ By the Defamation Act 
1952, s 5, where an action contains a number of distinct charges against the 
plaintiff, a defence of justification does not fail because the truth of every charge 
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is not proved, provided that the words not proved to be true do not materially 
injure the plaintiff’s reputation having regard to the truth that has been estab- 
lished.^ 

The defence of Tair comment’ protects expressions of opinion on matters of 
public interest. The comment itself can be quite outspoken, and even unfair, 
provided that the comment could have been made by an honest man holding 
strong, exaggerated or even prejudiced views. It is also important that the 
comment does not contain any incorrect allegations of fact,^ that the subject of 
the comment is a matter of public interest, and that malice on the part of the 
defendant is not shown. The policies and acts of politicians are clearly of public 
interest. In Silkin v Beaverbook Newspapers Ltd, described by Diplock J as an 
important case since it concerned ‘the right to discuss and criticise the utter- 
ances and actions of public men’, a former Cabinet minister sued the Sunday 
Express over remarks by a political columnist which pointed to inconsistencies 
between the plaintiff’s speeches in Parliament and his business interests: the 
jury decided that the defence of fair comment had been established.^ In Slim v 
Daily Telegraph Ltd, fair comment was a defence to an action brought concerning 
two letters which criticised a company and its legal adviser over the use for cars 
of a riverside footpath; Lord Denning MR said, ‘When a citizen is troubled by 
things going wrong, he should be free to “write to the newspaper”: and the 
newspaper should be free to publish his letter. It is often the only way to get 
things put right’.® In both these cases, the court stressed that the facts on which 
the comment was based were correctly stated. 

To mitigate the strictness of the law, the Defamation Act 1952, s4, intro- 
duced a limited defence of unintentional defamation. By this defence, one who 
has published words defamatory of another may claim that the words were 
published ‘innocently’ in relation to that other person and make a formal offer 
of amends (for example, an offer to publish a correction and an apology). If a 
suitable offer is not accepted, it will provide the basis of a defence to any 
proceedings which the person defamed may bring. Words are published inno- 
cently in relation to a person if, for example, the defendant did not intend the 
statement to refer to him and did not know of circumstances by which they 
might be understood to refer to him. In practice, this defence is little used 
because of its complexities; the Faulks committee recommended that a simpli- 
fied version of the defence be introduced.® 


The press and the law of defamation 

There is no doubt that the press and the broadcasting authorities have con- 
stantly to be aware of the law of defamation. The important role of the press in 
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reporting on current events of public interest has been recognised more than 
once by Parliament. As we have seen, the Law of Libel Amendment Act 1888 
and the Defamation Act 1952 extended the protection of privilege to various 
classes of report published in a newspaper or broadcast. For this purpose, the 
1952 Act defined a newspaper as any paper containing public news or obser- 
vations thereon, or consisting wholly or mainly of advertisements, printed for 
sale and published in the United Kingdom either periodically or in parts at 
intervals not exceeding 36 days. Beyond this the law of defamation makes little 
special provision for the press, although by the so-called ‘newspaper rule’, a 
newspaper which is pleading privilege or fair comment in defence of an action 
for libel is not required on discovery to disclose the source of its information. 
This rule is confined to defamation proceedings and does not confer on the press 
and broadcasting authorities a general immunity from disclosure of their 
sources.^ ^ 

The position of the press is very different in the United States, where, by the 
First Amendment to the Constitution, ‘Congress shall make no law . . . abridg- 
ing the freedom of speech, or of the press’ and, by the Fourteenth Amendment, 
‘No State shall make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States’. The effect of Supreme Court 
decisions on the freedom of the press has been to create a new law of libel 
concerning matters of public or general interest under which the press has much 
greater freedom to publish information and comment than under English law: 
thus, on a matter of public or general interest, the plaintiff must prove that the 
publication was false and that it was published either with knowledge of its 
falsity or with serious doubts as to its truth. The leading US authorities were 
referred to by the House of Lords in Derbyshire County Council v Times Newspapers 
Ltd}'^ in holding that local authorities (and by inference government depart- 
ments) cannot sue in libel. But despite this development, English law still falls 
far short of the more relaxed standards in the United States, and it has been 
suggested in Britain that there should be no liability for statements made on 
matters of public interest when the publisher believes the statement of fact to be 
true and has exercised all reasonable care in relation to the facts.^ What 
underlies such a proposal is the view that British newspapers are inhibited by 
the law of defamation from publishing reports (for example, exposing corrup- 
tion in high places) which should be available to the public. In 1975 the Faulks 
committee did not favour the creation of new rights for the press on the lines of 
the United States law, on the ground that this would in many cases deny a just 
remedy to defamed persons. The committee recommended many less radical 
changes in the law, including the abolition of exemplary damages and the 
restriction of jury trials in defamation cases, but these recommendations had 
not been implemented by 1993.^^ 
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E. Breach of confidence 

In the law of defamation, the courts are reluctant to ban publication of a book 
or article before trial of the action; in particular, the courts do not restrain 
publication of a work, even though it is defamatory, when the defendant intends 
to plead justification or-fair comment on a matter of public interest and it is not 
manifest that such a defence is bound to fail.^^ According to Griffiths LJ in 
Herbage v Pressdram Ltd this is because of ‘the value the court has placed on 
freedom of speech and . . . also on freedom of the press, when balancing it 
against the reputation of a single individual, who . . . can be compensated in 
damages’. In actions for breach df confidence, however, damages may be 
recovered but emphasis is laid on the power of the court by an injunction to 
prohibit publication which would be in breach of confidence. Breach of confi- 
dence is a rapidly developing branch of the law, and there is uncertainty as to its 
legal basis. The law has been much influenced by the equitable doctrine that a 
person should not knowingly take unfair advantage of the plaintiff’s confidence, 
for example, by publishing information received in confidence. Thus in the 
early case of Prince Albert v Strange, the defendant was prohibited from publishing 
etchings made by Prince Albert and Queen Victoria and a catalogue describing 
the etchings based on information which had been obtained in breach of confi- 
dence.^^ The action has been used mainly to protect commercial and industrial 
secrets but in Argyll v Argyll, the Duke of Argyll and a Sunday newspaper were 
barred by injunction from publishing articles which sought to reveal marital 
confidences entrusted to the Duke by his wife during a former marriage.^ The 
same action was invoked in 1975 by the Attorney-General in his attempt to 
restrain publication of the Grossman diaries. While in that case an injunction 
was not granted, Lord Widgery GJ ruled that publication of information 
received by a Cabinet minister prejudicial to the collective responsibility of the 
Cabinet would be restrained if the public interest clearly required this.^ It must 
be emphasised that the label of ‘confidential’ applied to a document, whether by 
a public authority or not, does not mean that the court will restrain publication 
of it should a copy reach a newspaper. In Fraser v Evans, the court refused to ban 
publication of a confidential report which Fraser, a public relations consultant, 
had prepared for the Greek government, when the Sunday Times had obtained a 
copy of it from Greek sources: Fraser’s contract with the Greek government 
required him but not the government to keep it confidential.^ 

The action for breach of confidence may not be used to suppress disclosure of 
material that should in the public interest be made known, such as dishonest 
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trading practices^ or defects in equipment used evidence in criminal pros- 
ecutions.^ But severe difficulties are encountered in defining the relationship 
between a private duty of confidence, the public interest in the protection of 
confidence and the public interest in information being made known. ^ The most 
sensational case to raise these difficulties is the so-called Spycatcher case. 

Mr Peter Wright, a retired security service officer, wrote a book, Spycatcher, in which he 
claimed to reveal secrets relating to activities of the British security service. The book 
was due to be published initially in Australia, which the British government sought an 
injunction to restrain. Two British newspapers (the Guardian and the Observer) carried 
accounts of what the book was said to contain, at which point the Attorney-General 
moved for an injunction to restrain the newspapers from carrying any such reports. An 
interim injunction was granted on the ground that publication would be a breach of 
confidence. Legal proceedings to restrain publication in Australia failed,’ and the book 
was also published in the United States. When copies of the book began freely to enter 
the United Kingdom, the Guardian and the Observer moved to have the interim injunc- 
tions discharged on the ground that there was now no public interest in maintaining the 
injunctions in view of the fact that the contents of the book were widely known and freely 
available throughout the world. The House of Lords (by a majority of three to two) 
refused the application on the ground that the restrictions remained necessary in the 
public interest, for reasons that were neither clear nor convincing.^ However, the 
Attorney-General’s application for permanent injunctions against the newspapers 
failed.^ The House of Lords agreed that security service personnel owe a life-long duty of 
confidence and that they may be restrained by injunction from disclosing any infor- 
mation which they obtain in the service of the Grown, as may any third party to whom 
such information is improperly conveyed. However, the availability of the book in the 
United States fatally undermined the government’s claim that the maintenance of the 
injunctions was necessary in the public interest. In the opinion of Lord Keith, ‘general 
publication in this country would not bring about any significant damage to the public 
interest beyond what has already been done. All such secrets as the book may contain 
have been revealed to any intelligence service whose interests are opposed to those of the 
United Kingdom’. 

It was subsequently held by the European Court of Human Rights that the 
refusal of the House of Lords in 1987 to discharge the injunctions violated art 10 
of the European Convention on Human Rights on the ground that after publi- 
cation of the book in the United States, the material in question was no longer 
confidential.^ ^ Nevertheless, breach of confidence featured in other cases involv- 
ing press and television reporting and comment on matters relating to the 
security services. In Spycatchefs Scottish sequel, the House of Lords upheld the 
Scottish court’s decision refusing to restrain The Scotsman from publishing 


Initial Services Ltd v Putterill [1968] 1 QB 396; and see Cmnd 8388, 1981, pp 41-51. 

^ Lion Laboratories Ltd v Evans [1985] QB 526. 

® XvY [1988] 2 All ER 648. Other difficult cases include Schenng Chemicals v Falkman Ltd [1982] 
QB 1. And see Cripps, The Legal Implications of Disclosure in the Public Interest. 

^ (1987) 8 NSWLR 341 (Powell J); (1987) 75 ALR 353 (NSW Court of Appeal); (1988) 78 
ALR 449 (High Court of Australia). See Turnbull, The Spycatcher Trial. 

® A-G V Guardian Newspapers Ltd [1987] 3 All ER 316. 

^ (The same) (No 2) [1990] 1 AC 109. 

For a fuller treatment of this intricate affair, see Ewing and Gearty, Freedom under Thatcher, 
pp 152-69. See also D GT Williams (1989) 12 Dalhousie LJ 209; and AW Bradley [1988] All 
ER Rev 55. 

The Observer v United Kingdom (1992) 14 EHRR 153. And see I Leigh [1992] PL 200. 




536 Part III: The citizen and the state 


material from a privately published book by a retired MI6 officer.*^ It was held 
that the public interest did not require The Scotsman to be restrained from 
publishing this material in view of a concession made by the government that 
nothing in the book was capable of damaging national security. The willingness 
of the government to use the equitable doctrine of confidentiality to gag the 
press renews concern about the scope of the doctrine. The English Law Com- 
mission in 1981 recommended legislation to abolish the present action for 
breach of confidence, to replace it by a new tort of breach of confidence, to 
define the circumstances in which a duty of confidence would arise, and to 
provide for the public interest in confidentiality to be balanced against the 
public interest in disclosure of information.^^ While such legislation would 
clarify the doctrinal basis of breach of confidence, the judges would still have to 
make difficult and far-reaching choices in exercising their discretionary powers 
of control. 
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Chapter 23 

Freedom of assembly and association 


On a Saturday afternoon in June 1974, public order broke down in central 
London. The occasion was a march to Red Lion Square by the National Front 
which was bitterly opposed by other organisations. The march and the counter- 
march were kept apart by the police but clashes between police and protesters 
took place during which one student died and policemen and members of the 
public were injured. The Home Secretary appointed Lord S carman to conduct 
an inquiry into these circumstances. In his report, the judge discussed the 
principles which in his view underlie such events. 

Amongst our fundamental human rights there are, without doubt, the rights of peaceful 
assembly and public protest and the right to public order and tranquillity. Civilised 
living collapses ... if public protest becomes violent protest or public order degenerates 
into the quietism imposed by successful oppression. But the problem is more complex 
than a choice between two extremes ~ one, a right to protest whenever and wherever you 
will and the other, right to continuous calm upon our streets unruffled by the noise and 
obstructive pressure of the protesting procession. A balance has to be struck, a compro- 
mise found that will accommodate the exercise of the right to protest within a framework 
of public order which enables ordinary citizens, who are not protesting, to go about their 
business and pleasure without obstruction or inconvenience. The fact that those who at 
any one time are concerned to secure the tranquillity of the streets are likely to be the 
majority must not lead us to deny the protesters their opportunity to march: the fact that 
the protesters are desperately sincere and are exercising a fundamental human right 
must not lead us to overlook the rights of the majority. 

. . . Indiscipline among the demonstrators, heavy-handed police reaction to disorder 
are equally mischievous: for each can upset the balance. Violent demonstrations by 
creating public disorder infringe a fundamental human right which belongs to the rest of 
us; excessively violent police reaction to public disorder infringes the rights of the 
protesters. The one and the other are an affront to civilised living,^ 

Not all would agree with every aspect of this analysis. Some would, for example, 
argue that a march by the National Front in the streets of London is itself an 
affront to civilised living and would seek to change the laws which permit such a 
march to take place. Others might argue that there should be less emphasis on 
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the tranquillity of the streets and that we should express more concern about 
the evils and inequalities in society. But in this field as in others, liberty in 
society is a matter of constant compromise and adjustment between competing 
interests. 

This chapter examines the principal features of the law relating to freedom of 
assembly and public order.^ If there were for the United Kingdom a written 
constitution guaranteeing fundamental rights, it is likely that it would include 
protection for freedom of assembly, although the protection would probably be 
subject to extensive qualifications.^ In the absence of such constitutional protec- 
tion, this freedom is protected in the same way as other freedoms and liberties in 
English law. That is to say, people are free to assemble, march and protest to 
the extent that their conduct is not otherwise unlawful. The principle is best 
illustrated in this context by the seminal decision in Beatty v Gillbanks^"^ one of the 
few cases in this area where the court appeared sensitive to the constitutional 
significance of the issues raised. 

The case arose out of opposition to the Salvation Army in its early days, members of 
which insisted in marching through the streets of Weston-super-Mare despite violent 
opposition from the ‘Skeleton Army’ and despite an order from the magistrates that they 
should not march. In an attempt to stop the Salvationist marches, the police sought to 
have their leaders bound over to keep the peace on the ground that they had committed 
an unlawful assembly. If the Salvationists had not marched there would clearly have 
been no disturbance of the peace. As previous processions had led to disorder, the 
Salvationists knew that similar consequences were likely to ensue. The Divisional Court 
held that the acts of the Salvation Army were lawful and that it was not a necessary and 
natural consequence of these acts that disorder should have occurred. The court did not 
accept that a man might be punished for acting lawfully if he knew that his doing so 
might lead another man to act unlawfully. 

This approach, influenced by Dicey, does not recognise a guaranteed right of 
collective protest, but ensures that civil or criminal restrictions on the freedom 
of the people to meet together must be shown to derive from existing law. It may 
be debated, however, whether the approach provides a firm enough foundation 
for such freedom, at a time when that freedom is under heavy pressure from 
competing interests, and is subject now to a wide range of statutory and 
common law restrictions which make it very difficult to argue that there is an 
effective right of peaceful assembly in English law. Indeed, it is possible that on 
similar facts to those in Beatty v Gillbanks, the police could today lawfully arrest 
those taking part in the procession. As we shall see, the subsequent decision in 
Duncan v Jones^ did much damage to the principle in Beatty v Gillbanks. 

The first major statutory regulation of this area was the Public Order Act 
1936, which was a direct response to the rise of fascism. Section 1 prohibited the 
wearing of political uniforms in a public place or at a public meeting; section 2 
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made it an offence to organise paramilitary organisations;® and ss 3, 4 and 5 
gave powers to the police to regulate public processions and counter-demon- 
strations. These last three sections of the 1936 Act gave way to the more 
detailed powers of the police in the Public Order Act 19S6, a direct response to 
the growing levels of street protest in the 1970s and 1980s.^ The 1986 Act is a 
wide-ranging measure which not only extends the power of the police to deal 
with public processions and public assemblies, but also replaces the common 
law offences of riot, unlawful assembly and rout with new and clearer statutory 
measures.® This is not to say that freedom of assembly is constrained only by the 
Public Order Act 1986 or that this provides an exhaustive code of regulation. 
Other measures, such as the Highways Act 1980, s 137 and the Police Act 1964, 
s 5 1 survive and continue to be an important source of restraint on freedom of 
assembly, even though it is unlikely that this was intended to be the main 
purpose of these measures. Nor is it to be assumed that with the passing of the 
1986 Act the common law has been completely removed from this area. As we 
shall see, the common law concept of breach of the peace remains important 
while, as the miners’ strike of 1984/85 reminded us, the dynamic nature of the 
common law should never be underestimated. 

Freedom of association^ 

In principle, the law imposes no restrictions upon the freedom of individuals to 
associate together for political purposes. Thus people are free to form them- 
selves into political parties, action groups, campaign committees and so on 
without any official approval or registration. In a number of circumstances, 
however, restrictions have been imposed. The first of these relates to consider- 
ations of public order. As we have seen, under the Public Order Act 1936, s 1, it 
is an offence for any person in a public place or at a public meeting to wear a 
uniform signifying association with a political organisation or with the pro- 
motion of any political object.^® Section 2 of the same Act made it an offence (a) 
to organise or train the members or supporters of any association for the 
purpose of enabling them to be used in usurping the functions of the police or 
the armed forces, or (b) to organise and train (or equip) them, either for 
enabling them to be employed for the use or display of physical force in promot- 
ing any political object, ‘or in such manner as to arouse reasonable apprehen- 
sion that they are organised and either trained or equipped for that purpose’. In 
1963, the leaders of a movement known as Spearhead, whose members wore 
uniforms and exchanged Nazi salutes, were convicted under this section, even 
though there was no evidence of specific training for attacks on opponents. 


® See below. 
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The organisers of a volunteer force intended to be available for maintaining 
order in emergencies would run some risk of contravening this section, even if 
their avowed aim was to lend support when needed to the police or armed 
forces.*^ In 1974, several organisations of this kind started by former army 
officers were severely criticised on such grounds. More recently, the Prevention 
of Terrorism (Temporary Provisions) Act 1989 enacted wide-ranging restric- 
tions on membership and participation in the activities of terrorist organis- 
ations.^^ This Act contains what appears to be the only example of British 
legislation which makes it an offence simply to be a member of a specific 
organisation,^"*^ in this case the Irish Republican Army and the Irish Liberation 
Army. 

A second reason for restricting freedom of association is the threat of subver- 
sion and fears for external security, concerns which were especially acute before 
the ending of the Cold War. Two measures in particular were directed to this 
end. The first is the purge procedure introduced in 1948 and designed to ensure 
the removal of communist and fascist sympathisers from key civil service pos- 
itions.*^ It now applies to members of a ‘subversive group, acknowledged as 
such by the Minister, whose aims are to undermine or overthrow Parliamentary 
democracy in the UK and Northern Ireland by political, industrial or violent 
means’.*® The other measure directed at the threat of subversion is the positive 
vetting procedure, which seeks to exclude the members or supporters of disap- 
proved organisations from entry to ‘all posts which are considered to be vital to 
the security of the state, and is invoked when the reliability of a public servant is 
thought to be in doubt on security grounds’.*^ The concern about external 
security led to the controversial banning of trade union membership at Govern- 
ment Communications Headquarters (GCHQ). This was not done because of 
fear of communist, fascist or other infiltration, but because of the dangers to 
national security associated with industrial action organised by trade unions. 
With the end of the Cold War, many of these restrictions have become redun- 
dant, though there is a case for some regulation of entry to the civil service to 
avoid infiltration by members or supporters of terrorist organisations.*® It is not 
only in the area of external security that restrictions on freedom of association 
have been extended. A third justification for such limits - the need to secure a 
politically neutral public service - has led to the extension of restrictions on the 
freedom of association of civil servants and police officers to include also local 
government officers. The position of civil servants is dealt with in Chapter 13 D. 
Police officers may not take any active part in politics,*® a rule designed ‘to 
prevent a police officer doing anything which affects his impartiality or his 
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appearance of impartiality’.^^ Local government officers in politically restricted 
posts may not actively engage in party politics, though there appears to be no 
restriction on membership of a political party. ^ 

Freedom of assembly 

This freedom arises essentially from the fact that no permission is needed from 
any public authority before a group of individuals meets to discuss a matter of 
common concern. Nor do public authorities have the power to ban in advance 
the holding of assemblies.^ Such meetings or assemblies may be in private and 
restricted to invited individuals or be open to the public or a section of the 
public (for example, all students), and be advertised publicly. The so-called 
right of public meeting is often applied to meetings held in the open air in places 
to which members of the public have free access. Here, however, it is usually 
necessary to get the prior consent of the owners of the land. Many local authori- 
ties have made byelaws governing the use of parks, beaches etc for various 
purposes, including public meetings; breach of these byelaws is a criminal 
offence, unless the court is prepared to hold the byelaw to be ultra vires, ^ and a 
civil remedy may also be available to restrain persistent breach of the law.^ In 
the case of Trafalgar Square in London, statutory regulations have been made 
under which application for the holding of public rallies must be made to the 
Department of the Environment; while permission is a matter of discretion, 
the Secretary of State for the Environment is responsible to Parliament for the 
decisions taken.^ Similarly in the case of Hyde Park, no meetings may be held as 
of right® although Speaker’s Corner is available for any who care to speak there. 

For meetings, rallies or assemblies which are not held in the open air, a major 
practical restriction is the need to find premises for them. The organisers of an 
unpopular cause may find it difficult to hire suitable halls, whether these are 
owned by private individuals or by public authorities such as a local council. 
However, candidates at local and parliamentary elections are entitled to the use 
of schools and other public rooms for the purpose of holding election meetings.^ 
Otherwise local authorities appear to have a wide discretion in deciding to 
whom to let their halls, though this discretion is subject to law and could be 
challenged if the refusal to let a hall was unreasonable in the Wednesbury sense.® 
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But recent developments in administrative law have not fully met the argument 
that local authorities in particular should be under a general duty to make their 
halls available to all groups, whether popular or unpopular, without discrimi- 
nating between them on political or other grounds.^ Indeed, such a duty applies 
to universities, polytechnics and colleges under the Education (No 2) Act 1986. 
By s 43, the governing bodies of such establishments must ‘take such steps as 
are reasonably practicable to ensure that freedom of speech within the law is 
secured for members, students and employees of the establishment and for 
visiting speakers’. This includes an obligation ‘to ensure, so far as it is reason- 
ably practicable, that the use of any premises of the establishment is not denied 
to any individual or body of persons on any ground connected with (a) the 
beliefs or views of that individual or of any member of that body, or (b) the 
policy or objectives of that body’. Governing bodies must issue and keep up to 
date a code of practice to facilitate the discharge of these duties. 

In i? z; University of Liverpool, ex parte Caesar-Gordon,^^ the university authorities refused 
permission for a meeting at the university to be addressed by two first secretaries from 
the South African Embassy. This was done because of fear that in the event of the 
meeting taking place public violence would erupt in Toxteth, the residential area adjac- 
ent to the university. In an application for judicial review by the chairman of the student 
Conservative Association, the Divisional Court held that, on a true construction of 
s 43(1) the duty imposed on the university is local to the members of the university and 
its premises. Its duty is to ensure, so far as is reasonably practical, that those whom it 
may control, that is to say its members, students and employees, do not prevent the 
exercise of freedom of speech within the law by other members, students and employees 
and by visiting speakers in places under its control. But under s 43(1), the university was 
not entitled to take into account threats of ‘public disorder’ outside the confines of the 
university by persons not within its control. A declaration was granted that the univer- 
sity acted ultra vires in denying permission to hold the meeting. The court suggested, 
however, that had the university authorities confined their reasons when refusing per- 
mission ‘to the risk of disorder on university premises and among university members’, 
then no objection could have been taken to their decisions. 


Public processions 

By contrast with static meetings on the highway, at common law a procession in 
the streets is prima facie lawful, being no more than the collective exercise of the 
public right to use the highway for its primary purpose. This does not mean 
that it would be a reasonable use of the highway for a dozen demonstrators to 
link arms and proceed down a street so as to interfere with the right of others to 
use the highway or for a large group of demonstrators to decide to obstruct 
a street: a procession would become a nuisance ‘if the right was exercised 
unreasonably or with reckless regard of the rights of others’. Because pro- 
cessions were prima facie lawful, statutory powers were needed if the police 
were to control them. General powers were contained in the Public Order Act 
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1936, passed at a time when fascist marches in the East End of London were a 
serious threat to order. By s 3 of the Act, if a chief officer of police, having regard 
to the time, place and route of an actual or proposed procession, had reasonable 
ground for apprehending that the procession might occasion serious public 
disorder, he could issue directions imposing on the persons organising or taking 
part in the procession such conditions as appeared to him to be necessary for the 
preservation of public order, including conditions prescribing the route of the 
procession and prohibiting it from entering any public place specified; but he 
could not restrict the display of flags, banners or emblems unless this was 
reasonably necessary to prevent risk of a breach of the peace. Breach of the 
conditions was an offence against the 1936 Act.^"^ If these powers were insuf- 
ficient to prevent serious public disorder being occasioned by the holding of 
processions in any urban area, the chief officer of police could apply to the local 
authority for an order prohibiting all or any class of public processions for a 
period not exceeding three months; such an order could be made by the council 
only with the approval of the Secretary of State. In the case of London, the 
Commissioner of Metropolitan Police could himself, with the approval of the 
Home Secretary, issue a prohibition order. The need for the approval of the 
Secretary of State made it likely that the matter would be raised in Parliament if 
MPs disagreed with the ban. 

These powers were extended by the Public Order Act 1986. The first major 
change is the introduction of a requirement that the organisers of a public 
procession should give advance notice to the police (s 1 1). The duty applies only 
in respect of processions designed {a) to demonstrate support for or opposition 
to the views or actions of any person or body of persons; (i) to publicise a cause 
or campaign; or {c) to mark or commemorate an event. There are a few exclu- 
sions from the duty to notify, but most processions for political purposes will 
be caught by the statutory requirements. The notice, which must specify the 
proposed time, date and route, must be delivered to a police station (in the area 
where the procession is to start) at least six clear days in advance. In addition to 
this notice requirement, the 1986 Act extends the grounds for which conditions 
can be imposed on public processions as well as the circumstances whereby 
such processions may be banned. So even if serious public disorder is not likely, 
a senior police officer may impose conditions where he reasonably believes that 
the procession may result in serious damage to property or serious disruption to 
the life of the community. He may also impose conditions where the purpose of 
the organisers of the procession is to intimidate others (s 12). The directions 
may be such as appear necessary to prevent disorder, damage, disruption or 
intimidation, including conditions prescribing the route and prohibiting entry 
to a specified public place. Unlike the 1936 Act, there is now no restriction on 
the giving of directions to restrict the display of flags, banners or emblems. If 
these powers to impose conditions are not enough to prevent serious public 
disorder, the chief officer of police may apply for a banning order under what is 
now s 13 of the 1986 Act. The procedure here is similar to that in s 13(2) of the 
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1936 Act, and the power to apply for a banning order is restricted to serious 
public disorder; the section does not permit a banning order to be made on the 
wider grounds on which conditions may now be imposed. 

Similar powers in Scotland are in the Civic Government (Scotland) Act 
1982.^^ By s 62, the organisers of a public procession must notify (at least seven 
days in advance) both the police and the regional or islands council in whose 
area the procession is to be held. After consulting the chief constable, the local 
authority may then prohibit the holding of the procession or impose conditions 
upon it. These powers are expressly made subject to the Public Order Act 1986, 
so that the power to issue directions may be only for the grounds specified in 
that Act.^^ It nevertheless appears that a local authority in Scotland could ban a 
specific march whereas in England and Wales the ban must be on the holding of 
all public processions, or of any class of public processions specified in the 
order. Another important difference between Scots law and English law is the 
appeal procedure in s 64 of the Civic Government (Scotland) Act. A person who 
has given notice of a procession under s 62 may appeal within fourteen days to 
the sheriff against an order prohibiting or imposing conditions on the pro- 
cession. The grounds of appeal are limited by the statute to error of law, mistake 
of fact, unreasonable exercise of discretion, or that the local authority have 
‘otherwise acted beyond their powers’. There is no comparable provision in the 
Public Order Act 1986. It is true that the organiser of a procession could seek 
judicial review of a banning order or of an order to impose conditions. But, 
unlike in Scotland, this would be review and not an appeal; it would be in the 
High Court under the Order 53 procedure and not in the local sheriff court; and 
in any event the Court of Appeal has made it clear in a case involving a banning 
order under s3(2) of the 1936 Act that it is not willing to encourage such 
applications.^^ There is also the practical problem of securing judicial review in 
enough time before the procession is due to be held. There is no duty on the 
police to give notice of the conditions ‘as early as possible’, as there is on the 
local authority in Scotland. If the police exercise their powers unreasonably, it 
may be possible for anyone arrested for violating the conditions to challenge 
their legality as a defence in criminal proceedings. But this will not restore their 
right to participate in the procession, nor will it restore the right to conduct the 
procession as initially conceived. 


Public assemblies 

Police powers specifically to regulate public assemblies were introduced in the 
Public Order Act 1986 (s 14). The senior police officer present at an assembly 
(or the chief constable in the case of an assembly intended to be held) may 
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impose conditions as to its location and duration, as well as the number of 
people who may be present. These conditions may be issued where it is reason- 
ably believed (a) that the assembly may result in serious public disorder, 
serious damage to property, or serious disruption to the life of the community; 
or {b) that the purpose of organising the assembly is to intimidate others. A 
public assembly is defined to mean an assembly of 20 or more people in a public 
place which is wholly or partly open to the air (s 16). (In imposing conditions, 
could the police limit the presence to a smaller number than 20?) There is no 
procedure in the Act for challenging instructions issued under this power, 
though if they were issued long enough in advance, judicial review is available 
in principle, subject to reluctance of the courts to encourage review of such 
decisions.^ The only other means of challenging any directions would be col- 
laterally, as a defence in criminal proceedings for violating a direction given 
under the Act. It could be argued that the police had exceeded their powers, for 
example because the purpose of an assembly was to cause inconvenience and 
embarrassment to third parties, rather than to intimidate them.^ Nevertheless, 
the section gives the police wide powers to control public assemblies and by the 
power to issue directions to frustrate the purpose of the assembly. 

Although s 14 of the Public Order Act 1986 appears to be the first police 
power specifically to regulate public assemblies, there are a number of general 
police powers which have been available for this purpose. The first of these is 
the statutory offence of obstructing a police officer in the execution of his duty.^ 
We deal with this later, but in practice this would give to the police powers 
perhaps as great as those to be found in s 14 of the 1986 Act, but which may be 
used even when the assembly does not exceed 20. This offence remains unaffec- 
ted by the 1986 Act and it is strongly arguable that in practice s 14 adds little to 
the existing law. The other general offence available to the police is obstruction 
of the highway, though the utility of this is restricted to assemblies held on the 
highway.^ Under the Highways Act 1980, s 137, it is an offence ‘if a person 
without lawful authority or excuse in any way wilfully obstructs the free passage 
along a highway’. An obstruction in this sense is caused when a meeting or 
assembly is held on the highway (which for this purpose includes the pavement 
or sidewalk as well as the road). It is no defence that the obstruction affected 
only part of the highway leaving the other part clear. ^ Nor that the arrested 
person was only one of a number of people causing the obstruction.^ Nor indeed 
that the defendant believed that she was entitled to hold meetings at the place in 
question or that other meetings had been held there.® The offence thus gives 
wide powers to the police effectively to disperse what may be a peaceful 
assembly,^ and it is widely used. Apart from the Highways Act 1980, s 137, 


^ See ch 29 A. 

^ Police V Loma Reid [1987] Grim LR 702. 

3 PoliceActl964, s51(3). 

See pp 555-7. 

^ See P Wallington [1976] GLJ 82. 

® Homer v Cadman (1886) 16 Gox GG 51. 

^ Arrowsmith v Jenkins [1963] 2 QB 561. 

® Ibid. Gf Cambs CC v Rust [1972] 2 QB 426. 

® Though cf Hirst v Chief Constable of West Yorkshire (1986) 85 Gr App Rep 143. See S Bailey 
[1987] PL 495. 



546 Part III: The citizen and the state 


obstruction of the highway is a public nuisance, which may be prosecuted as an 
indictable offence at common law. 

Picketing 

The purpose of picketing is to enable pickets to impart information or opinions 
to those entering or leaving premises, or in some cases to seek to persuade them 
not to enter in the first place. Those who picket may be subject to directions 
issued by the police under s 14 of the Public Order Act 1986 if their number 
exceeds 20. The police may also issue directions to prevent a breach of the 
peace; failure to comply with such directions may lead to an arrest for obstruct- 
ing a police officer. But even if a picket is perfectly peaceful and is not subject 
to regulation by the police in these ways, those who participate may in law be 
committing offences for which they can be arrested without a warrant. Under 
the Trade Union and Labour Relations (Consolidation) Act 1992, s 241 it is an 
offence for a person ‘wrongfully and without legal authority’ to ‘watch and 
beset’ premises where a person works or happens to be with a view to compel- 
ling him to abstain from doing something which he is entitled to do. Although 
this offence had fallen into disuse, it was revived during the miners’ strike of 
1984/85 as one of the weapons in the police armoury for dealing with the large- 
scale picketing which then took place. More usually perhaps, picketing may 
lead to an arrest for obstructing the highway under the Highways Act 1980, 
s 137. A picket is no more a lawful use of the highway than is any other kind of 
assembly. 

Apart from a possible criminal liability, those who organise a picket may also 
face civil liability. There is authority for the view that picketing premises may 
constitute a private nuisance against the owner or occupier of these premises. At 
least the law is sufficiently unclear that an interlocutory injunction is likely to be 
granted in an application by such a plaintiff. 

In Hubbard v Pitt, a community action group organised a peaceful picket outside the 
offices of estate agents in Islington, distributing leaflets and displaying placards to 
protest against the firm’s part in improving property at the expense of working-class 
residents. On the issue of whether an interim injunction should be issued to the firm 
against the pickets, Forbes J held that the picketing was unlawful since it was not in 
contemplation or furtherance of a trade dispute and was inconsistent with the public 
right to use the highway for passage and repassage. But in the Court of Appeal, the 
majority upheld the interim injunction on quite different grounds, holding only that the 
plaintiffs had a real prospect of establishing at the eventual trial that the protesters were 
committing a private nuisance against them and that the balance of convenience lay in 
favour of the picketing being stopped until the main action was heard. Lord Denning 
MR dissented, holding that the use of the highway for the picket was not unreasonable 
and did not constitute a nuisance at common law; he considered that picketing other 
than for trade disputes was lawful so long as it was done merely to obtain or communi- 
cate information or for peaceful persuasion. 
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During the miners’ strike of 1984/85 an attempt was made ~ successfully in the 
short term - to extend the tort of private nuisance. So in Thomas v NUM (South 
Wales Area ), Scott J held that pickets would be liable not only to the owner or 
occupier of the premises being picketed, but also to workers (and presumably 
others) who were ‘unreasonably harassed’ in entering the premises. This exten- 
sion of tortious liability was subsequently disapproved by Stuart-Smith J, in 
relation to an industrial dispute at Wapping in 1 985/86. 

Special rules govern picketing in the case of trade disputes. As now provided 
by statute; 

It shall be lawful for a person in contemplation or furtherance of a trade dispute to 
attend 

{a) at or near his own place of work; or 

{b) if he is an official of a trade union, at or near the place of work of a member of that 

union whom he is accompanying and whom he represents 
for the purpose only of peacefully obtaining or communicating information or peacefully 
persuading any person to work or abstain from working. 

This provision, unlike its predecessors, restricts the freedom to picket in a trade 
dispute to one’s own place of work. Secondary picketing - the picketing of other 
workplaces - is thus excluded.*^’ There is no restriction in the Act on the 
number of people who may picket in this way, but a Code of Practice on 
Picketing issued by the Department of Employment in 1980 (with parliamen- 
tary approval) recommends no more than six people at any particular site, 
though this could be reduced if the police are of the view that, to prevent a 
breach of the peace, a smaller number is necessary.^ Even if these requirements 
are met, there is still no right on the part of pickets to stop vehicles and to 
compel drivers and their occupants to listen to what they have to say. In Broome 
V DPP,^ the House of Lords refused to read such a right into a statutory 
predecessor of the current law on the ground that it would involve reading into 
the Act words which would seriously diminish the liberty of the subject. Every- 
one has the right to use the highway free from the risk of being compulsorily 
stopped by any private citizen and compelled to listen to what he docs not want 
to hear.'^ Pickets thus have a right to seek to communicate information or to seek 
peacefully to persuade, but not to stop persons or vehicles. 

The purpose of these provisions is to give workers and trade union officials a 
limited protection from both criminal and civil liability. So far as the criminal 
law is concerned, those who picket peacefully for the permitted purposes will 
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not be liable under either the Highways Act 1980, s 137, or the Trade Union 
and Labour Relations (Consolidation) Act 1992, s241. This is because the 
latter, by s 220 (providing that picketing ‘shall be lawful’), gives legal authority 
to obstruct the highway and to watch and beset. If, however, the purpose of the 
picket is deemed to be the causing of an obstruction rather than the peaceful 
communication of information, then s 220 of the 1992 Act will not prevent those 
involved from being arrested and convicted. So when the organiser had directed 
40 pickets to walk in a circle in the highway near a factory entrance, this was 
held to be an obstruction of the highway and not protected by statute.*^ So far as 
civil liability is concerned, s 220 provides an immunity from liability for private 
nuisance where the pickets are acting peacefully. But it does not provide 
immunity where the purpose of the picket is adjudged to be to harass others, as 
in Thomas v NUM (South Wales Area)^ Together with s 219, s 220 of the 1992 Act 
also gives pickets immunity in tort for conspiracy, inducing breach of contract 
and intimidation.^ But for all practical purposes the freedom conferred by the 
1992 Act is very narrow and does not address the crucial problem of the 
extraordinarily wide discretionary powers vested in the police to regulate 
the competing claims of pickets and others. 


Riot and violent disorder 

As well as the rules relating to assemblies and processions, there are several 
ways in which breaches of public order constitute offences. Such offences were 
initially developed through the common law, but following Law Commission 
recommendations in 1983® these common law offences have been abolished and 
replaced with new offences in the Public Order Act 1986.^ The first of these is 
riot^ now defined by s 1 of the 1986 Act to apply where 12 or more persons who 
are present together use or threaten unlawful violence for a common purpose in 
circumstances where their conduct ‘would cause a person of reasonable firm- 
ness present at the scene to fear for his personal safety’.^® The scope of the 
offence is widened considerably since no person of reasonable firmness need 
actually be present at the scene, and since, unlike at common law, a riot may be 
committed in private as well as in a public place. Although charges of riot are 
unusual today, they were brought during the miners’ strike of 1984/85 though 
many of the prosecutions collapsed in controversial circumstances.^® When a 
riot is in progress, the police and other citizens may use such force as is 
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reasonable in the circumstances to suppress it.‘^ Anyone convicted of riot is 
liable to imprisonment of up to ten years or a fine, or both,^ "^ while anyone who 
suffers property damage in a riot may bring a claim for compensation against 
the police authority under the Riot (Damages) Act 1886.*^’ Compensation has 
been paid for damage done by those celebrating the end of the First World 
War^^ and by football fans seeking to climb into Stamford Bridge football 
ground to watch Chelsea play Moscow Dynamo during their post-war British 
tour.^® 

Section 2 of the Public Order Act 1986 replaces the old common law offence 
of unlawful assembly with a new offence oi violent disorder. The history of unlaw- 
ful assembly is an important part of the history of the law of public order. After 
the lapse of the Seditious Meetings Act 1817, it fell to the courts to develop the 
definition of an unlawful assembly, upon which depended the powers of the 
police to control and disperse such assemblip.^'^ The new statutory offence 
clears up some of the confusion of the old law.*^’^ Violent disorder is committed 
where three or more persons who are present together use or threaten unlawful 
violence and their conduct (taken together) is such as would cause a person of 
reasonable firmness present at the scene to fear for his personal safety. As with 
riot, no person of reasonable firmness need actually be present and the offence 
may be committed in private as well as in public places. As with the old 
common law rules, a meeting which begins as a lawful gathering may become 
an unlawful assembly if disorder takes place, weapons are produced, or if 
language inciting an offence is used by speakers. But unlike the common law, 
under the new statutory offence, when this transformation occurs persons 
present who do not share the unlawful purpose are not guilty of violent disorder. 
A person is guilty of violent disorder only if he intends to use or threaten 
violence or is aware that his conduct may be violent or threaten violence.^ Such 
a person is liable on conviction on indictment to imprisonment of up to five 
years and on summary conviction to imprisonment of up to six months.^ In both 
cases a fine may be imposed rather than or as well as imprisonment. At 
common law when an unlawful assembly was in progress, it was the duty of 
every citizen to assist in restoring order, for example by dispersing or by going 
to the assistance of the police.^ Presumably the duty survives the abolition of the 
common law offence and its replacement with violent disorder.*^ 
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Prosecutions for unlawful assembly and violent disorder are not unknown in 
modern times. When serious disorder occurred at a demonstration protesting 
against a Greek dinner at the Garden House Hotel in Cambridge (at a time 
when the Greek government was unpopular in radical circles) students in the 
forefront of the disorder were convicted of riot and unlawful assembly.^ In 
Kamara v DPP,^ students from Sierra Leone occupied the Sierre Leone High 
Commission in London, locking the staff in a room and threatening them with 
an imitation gun. Their conviction for, inter alia, unlawful assembly was upheld 
by the House of Lords, which ruled that it was not necessary to show that an 
unlawful assembly had occurred in a public place. As we have seen, this ruling 
has been given statutory force for the purposes of violent disorder.^ Unlawful 
assembly charges were brought during the miners’ strike of 1984/85, reflecting 
‘a specific prosecution policy intended to have a deterrent effect even before 
charges were proved and sentence pronounced’. However, many charges were 
dropped before the first hearing, and of those which did proceed, only ‘a few 
indictments for unlawful assembly resulted in conviction’.^ A few charges of 
affray were also brought during the strike. This ancient offence consists of 
unlawful fighting or a display of force by one or more persons in a public place 
or on private premises, involving a degree of violence calculated to terrify 
persons present who are of reasonably firm character.^ The Public Order Act 
1986 placed this offence on a statutory footing (s 3).^^ 


Threatening, abusive and insulting behaviour 

Apart from riot, violent disorder and affray, the other category of offences dealt 
with by the Public Order Act 1986 relates to threatening, abusive and insulting 
behaviour. This offence - which appears to correspond with the Scottish 
common law offence of breach of the peace - was originally enacted in the 
Public Order Act 1936, s 5. This provided that it was an offence to use threaten- 
ing, abusive or insulting words or behaviour with intent to provoke a breach of 
the peace or whereby a breach of the peace is likely to be occasioned. If the 
purpose of ss 1~4 of the 1936 Act was to regulate the conduct of fascist demon- 
strators in the 1930s, the purpose of s 5 was, it seems, to deal with communist 
counter-demonstrators who would disrupt fascist rallies. Section 5 of the 1936 
Act has been replaced by ss 4 and 5 of the Public Order Act 1986. By s 4: 

A person is guilty of an offence if he - 

(a) uses towards another person threatening, abusive or insulting words or behaviour, 
or 
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(b) distributes or displays to another person any writing, sign or other visible rep- 
resentation which is threatening, abusive or insulting, 
with intent to cause that person to believe that immediate unlawful violence will be used 
against him or another by any person, or to provoke the immediate use of unlawful 
violence by that person or another, or whereby that person is likely to believe that such 
violence will be used or it is likely that such violence will be provoked. 

Section 5 applies to threatening, abusive or insulting conduct, and also to 
‘disorderly behaviour’. T’he offence under s 5 is committed where the prohibited 
conduct takes place ‘within the hearing or sight of a person likely to be caused 
harassment, alarm or distress’. So the threat of violence is not a requirement of 
s5 and indeed ‘a police ollicer can be a person who is likely to be caused 
harassment and so on’.' ’ Both ss 4 and 5 olhmees may be committed in a public 
or private place. A constable may arrest without a warrant under s 4, but may 
do so under s 5 only after the person to be arrested fails to heed a warning to 
stop engaging in the offending conduct. 

As with s5 of the 1936 Act, the crucial words ‘threatening, abusive or 
insulting’ are not defined, though a person is guilty of an offence under ss 4 and 
5 only if he intends his conduct to be threatening, abusive or insulting, or in the 
case of s 5 only, disorderly (s 6). Decisions under s 5 of the 1936 Act will thus 
continue to be helpful in the construction of.ss 4 and 5 of the 1986 Act. On what 
is meant by insulting, the leading case is Brutus v Cozens 

During a Wimbledon match, Brutus and other anti-apartheid protesters went on to the 
court, distributed leadets and sat down. 'I'he spectators strongly resented the interrup- 
tion of play. Brutus was prosecuted for using insulting behaviour whereby a breach of the 
peace was likely to be occasioned, 'fhe justices di.smis.sed the charge, finding that the 
conduct was not insulting. On appeal by the prosecutor, the Divisional Court directed 
the justices that behaviour was insulting if it affronted other people and evidenced a 
disrespect or contempt for their rights, and thereby was likely to cause the resentment 
which the spectators had expre-ssed at Wimbledon. The House of Lords unanimously 
allowed an appeal by Brutus against this direction, holding that ‘insulting’ was to be 
given its ordinary meaning and that the question of whether certain behaviour had been 
insulting was one of fact for the justices to determine. Lord Reid pointed out that s 5 of 
the 1936 Act did not prohibit all speech or conduct likely to occasion a breach of the 
peace. Vigorous, distasteful and unmannerly speech was not prohibited. There could be 
no definition of insult: ‘an ordinary sensible man knows an insult when he sees or hears 
it’. 

It is not enough that the accused’s conduct is insulting. Under the Act it must, 
for example in the case of s 4, be likely to provoke violence. This corresponds 
with the requirement in s 5 of the 1936 Act that the accused’s conduct be likely 
to provoke a breach of the peace. In Jordan v Burgoyne^^ the accused was con- 
victed under s 5 because a speech he made in Trafalgar Square was provocative 
‘beyond endurance’ to Jews, blacks and ex-servicemen in the crowd. It was held 
that the words used were insulting, but the Divisional Court rejected the in- 
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terpretation of the court below that the words used by the defendant were not 
likely to lead ordinary, reasonable persons to commit breaches of the peace. In 
the view of the court the defendant must ‘take his audience as he finds them, 
and if those words to that audience or that part of the audience are likely to 
provoke a breach of the peace, then the speaker is guilty of an offence’. A 
similar conclusion would be reached under the 1986 Act. 

An important issue under s 4 of the 1986 Act relates to the question of how 
soon after insulting conduct must the violence be likely to take place. Section 5 
of the 1936 Act ‘did not require that the breach of the peace which was either 
intended or likely to be occasioned should follow immediately upon the actions 
of the defendant.’ The question whether such a requirement now exists was 
considered mRv Horseferry Road Magistrate, ex parte Siadatan}^ 

The applicant laid an information against Penguin Books and Mr Salman Rushdie, the 
publishers and author of The Satanic Verses, which many devout Muslims found offensive. 
It was alleged that the respondents had distributed copies contrary to s 4(1) of the 1986 
Act on the ground that the book contained abusive and insulting writing whereby it was 
likely that unlawful violence would be provoked. On a strict construction of the Act, the 
Divisional Court held that the magistrate was correct in refusing to issue a summons. In 
the view of the court, the requirement in the Act that the insulted person should be ‘likely 
to believe that such violence will be used’ means that the insulted person is likely to 
believe that the violence will be used immediately. Watkins LJ observed: ‘A consequence 
of construing the words “such violence” in s4(l) as meaning “immediate unlawful 
violence” will be that leaders of an extremist movement who prepare pamphlets or 
banners to be distributed or carried in public places by adherents to that movement will 
not be committing any offence under s4(l) albeit that they intend the words in the 
pamphlet or on the banners to be threatening, abusive and insulting and it is likely that 
unlawful violence will be provoked by the words in the pamphlet or on the banner’. 

Although s 4 of the 1986 Act thus appears to be narrower than the correspond- 
ing provisions of the 1936 Act, the police have other powers which may go some 
way towards closing any ‘gap in the law which did not exist under the 1936 
Act’.^^ These include the powers conferred by the Police Act 1964, s 51(3). 


Breach of the peace 

The apprehension of a breach of the peace is important in the law of arrest and 
for the purpose of binding over, but the concept of breach of the peace at 
common law is not clear-cut. English law does not recognise a substantive 
offence of breach of the peace. By contrast, in Scots law there is a very broad 
common law offence of breach of the peace, which includes the use of violent 
and threatening language in public, breaches of public order and decorum, and 
even the making of indecent suggestions in private to young persons, but not the 
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peaceful singing of hymns at a prayer meeting in the strect.'*'^^ The ofience has 
more recently been adapted for use against excited football fans* and against an 
individual selling a National Front ne'wspaper outside a football ground. The 
broad nature of this ofience probably explains why, on facts very similar to 
those in Beatty v Gillbanks, the Scottish courts convicted the* local leaders of a 
Salvation Army procession ol' breach of the peace. ^ Breach of the peace is 
commonly used by the police in public order situations. During the miners' 
strike of 1984/85, of the 1,046 charges brought in Scotland, no fewer than 648 of 
these were for breach of the peace.*^ 

Preventive powers of the police and courts 

1 Binding over to keep the peace f Magistrates in England and Wales have 
a wide power to order any person to enter into a n^cognisance (undertaking), 
with or without sureties, to keep the peace or to be of good behaviour, either in 
general or towards a particular person. 

At a time of suffragette militancy, when many acts of damage to property were being 
committed, George Lansbury mad<‘ sp<‘eches encouraging the militants to continue. The 
magistrate required him to give undertakings to be of' good behaviour in the sum of 
£1,000 and to find sureties for his good behaviour, or in default to go to prison for three 
months. The Divisional Court upheld the order, holding that a person could be bound 
over for inciting breaches of the peace even though no particular person was threatened.** 

The origin of this power is obscure: it may rest upon the Justices of the Peace 
Act 1361 or it may be inherent in the commission of the peace held by magis- 
trates. A magistrate may bind a person over whenever it is apprehended that he 
is likely to commit a breach of the peace or do something contrary to law, but he 
need not have committed any criminal offence and it is not necessary to show 
that anything has been done calculated to lead to acts of personal violence.^ If a 
person refuses to give an undertaking to be of good behaviour, a magistrates’ 
court may commit him to prison for a term not exceeding six months.^^ There is 
a right of appeal to the Crown Court against an order binding a person over, 
though the making of an order does not constitute a conviction.^ Natural justice 
requires that a person may not be bound over until he has been at least told 
what is passing through the magistrate’s mind and given a chance of answer- 
ing.“> 
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Binding over orders were used extensively during the miners’ strike of 1984/ 
85.^^ The strike also saw the emergence of a new and closely related preventive 
power, the use of bail conditions as a means of keeping people away from picket 
lines or other areas of protest. In some areas striking miners charged with 
public order offences were routinely remanded on bail by the justices subject to 
the conditions that they should not ‘visit any premises or place for the purpose 
of picketing or demonstrating in connection with the current trade dispute 
between the NUM and NCB other than peacefully to picket or demonstrate at 
their usual place of employment’. The conditions were imposed under the Bail 
Act 1976, which by s3(6) provides that a person granted bail must comply 
‘with such requirements as appear to the court to be necessary to secure that . . . 
he does not commit an offence while on bail’. In /? z; Mansfield Justices, ex parte 
Sharkey , the imposition of such conditions was upheld to prevent defendants 
from resuming intimidatory picketing, which in the view of Lord Lane would 
almost certainly have been an offence under s 5 of the Public Order Act 1936. 
The decision has, however, been strongly criticised for authorising what was 
merely a pretext to stop secondary picketing, which was not then and is not now 
per se a criminal offence. 

2 Entry into meetings. In a public place like Trafalgar Square, there can be 
no doubt of the power of the police to be present and to deal with outbreaks of 
disorder if they occur. Where a public meeting is held on private premises, the 
power of the police to attend is less certain. At one time the official view of the 
Home Office was that except when the promoters of a meeting asked the police 
to be present in the meeting, they could not go in, unless they had reason to 
believe that an actual breach of the peace was being committed in the meet- 
ing. This view was stated after disorder occurred at a fascist meeting at 
Olympia in London, when the stewards inflicted physical violence on dissen- 
tients in the audience. No police were stationed on the premises, though large 
numbers had been assembled in nearby streets. Within a year, the court disap- 
proved of the Home Office view of the law. 

In Thomas v Sawkins^^ a meeting had been advertised in a Welsh town (a) to protest 
against the Incitement to Disaffection Bill which was then before Parliament and (b) to 
demand the dismissal of the Chief Constable of Glamorgan. The meeting was open to the 
public without payment, and the police arranged for some of their number to attend. The 
promoter requested the police officers to leave. A constable committed a technical 
assault on the promoter thinking that the promoter was on the point of employing force 
to remove a police officer from the room. There was no allegation that any criminal 
offence had been committed at the meeting or that any breach of the peace had occurred. 
When the promoter prosecuted the constable for assault, the magistrates’ court found 
that the police had reasonable grounds for believing that if they were not present there 
would be seditious speeches and other incitement to violence and that breaches of the 
peace would occur; that the police were entitled to enter and remain in the hall through- 
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out the meeting; and that consequently the constabI<‘ did not unlawfully assault the 
promoter. In the Divisional Court these findings were upheld. Lord Hewart CJ was of 
opinion that the police have powers to enter and to remain on private premises when 
they have reasonable grounds for believing that an ofTence is imminent or likely to be 
committed; nor did he limit this statement to oftences involving a breach of the peace. In 
the opinion of Avory J, 'the justices had before them material on which they could 
probably hold that the police officers in question had reasonable grounds for believing 
that if they were not present, seditious speeches would be made and/or that a breach of 
the peace would take place, 'fo prevent any such offence or a breach of the peace the 
police were entitled to enter and remain on the premises’. 

Although the second objective of the meeting in Thomas v Sawkins was admit- 
tedly provocative to the local police, it did not suggest an incitement to violence 
which is a necessary clement in the offence of sedition. Nor does protest against 
a Bill involve a breach of the peace. It is unclear whether Lord Hewart’s 
opinion is confined to public meetings on private premises or whether it also 
applies to private meetings and other activities on private premises. May the 
police enter any private premises if they reasonably believe that any offence is 
imminent or is likely to be committed? The judgments in the case gave scant 
consideration to the argument that as soon as the promoter asked the police to 
withdraw from the premises, this rescinded the open invitation given to the 
public (including the police) to attend. Did this not make the officers trespassers 
on private premises from that point onwards?^ ^ It may be that it is in the public 
interest that the police should be entitled to enter and remain in any public 
meeting: but why should a similar right apply to private meetings? Doubts as to 
the width of Thomas v Sawkins are resolved by the Police and Criminal Evidence 
Act 1984, which preserves the power of the police to enter premises to deal with 
or prevent a breach of the peace, but otherwise abolishes all common law 
powers of the police to enter premises without a warrant.^® 

3 Obstruction of the police. The statutory offence of obstructing the police 
in the execution of their duty has already been considered in relation to the law 
of arrest. It is no less important in the law of public order. The leading case is 
Duncan v Jonef^ in 1936, which gave rise to fears about the uses to which the 
offence could be put. 

Mrs Duncan was forbidden by Jones, a police officer, to hold a street meeting at a place 
opposite a training centre for the unemployed. She refused to hold the meeting in another 
street 175 yards away. Fourteen months previously Mrs Duncan had held a meeting at 
the same spot, which had been followed by a disturbance in the centre attributed by the 
superintendent of the centre to the meeting. Mrs Duncan mounted a box on the highway 
to start the meeting but was arrested and charged with obstructing a police officer in the 
execution of his duty. There was no allegation of obstruction of the highway or of inciting 
any breach of the peace. The lower court found (a) that Mrs Duncan must have known 
of the probable consequences of her holding the meeting, viz, a disturbance and possibly 
a breach of the peace, and was not unwilling that such consequences should ensue, 
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(b) that Jones reasonably apprehended a breach of the peace, (c) that in law it therefore 
became his duty to prevent the holding of the meeting, (d) that by attempting to hold the 
meeting Mrs Duncan obstructed Jones when in the execution of his duty. The Divisional 
Court upheld the conviction. Humphreys J remarked that on the facts as found, Jones 
reasonably apprehended a breach of the peace: it then became his duty ‘to prevent 
anything which in his view would cause that breach of the peace.’ 

The decision has been strongly criticised on several grounds. First, for reasons 
of principle. Goodhart remarked: 

At first sight it may seem unreasonable to say that a police officer cannot take steps to 
prevent an act which, when committed becomes a punishable offence. But it is on this 
distinction between prevention and punishment that freedom of speech, freedom of 
public meeting and freedom of the press are founded.' 

Secondly, the decision gave rise to concern about the nature of the power 
extended to police officers. On one view, it would give a police officer power to 
prevent the holding of a lawful meeting if he suspected not that the meeting 
itself might be disorderly but that breaches of the peace might occur as a result 
of the meeting, whether committed by supporters or opponents of the speakers 
at the meeting. The reasoning of Humphreys J brings forward in time and 
widens the preventative powers of the police to a degree that could lead to 
intolerable restrictions upon the liberty of meeting. On this basis the police 
could forbid a meeting in the students’ union of a college from taking place 
merely because a ‘disturbance’ had previously occurred in the college after a 
similar meeting. 

Yet despite this criticism and concern, the offence of obstructing a police 
officer is now an important weapon in the armoury of police powers for control- 
ling public protest. It would appear to give to the police much wider powers 
than those contained in the Public Order Act 1986, s 14. Thus, it applies to all 
public order policing situations, not just assemblies, and the power to issue 
directions can be exercised even though fewer than 20 people may be present. 
Duncan v Jones illustrates the power to issue directions as to location where this is 
considered necessary to maintain the peace. Other cases illustrate that the 
povver may be used to issue directions as to numbers. In Piddington v Bates , a 
police officer gave instructions that during a trade dispute at a factory in North 
London only two pickets would be permitted outside each entrance. When the 
appellant insisted on Joining the pickets, despite a police officer’s instructions 
not to do so, he was arrested for obstruction. The Divisional Court dismissed his 
appeal against the conviction, in which it was argued that a restriction to two 
pickets was arbitrary and unlawful. In the view of Lord Parker CJ, ‘a police 
officer charged with the duty of preserving the Queen’s peace must be left to 
take such steps as, on the evidence before him, he thinks are proper’.^ But apart 
from this wide power to give directions as to how a demonstration or picket is 
conducted, recent developments indicate that this power permits the police to 
give directions not only to disperse a demonstration but effectively to ban or to 
prevent one from being held in the first place. 
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In Moss V McLachlari^ the defendants were stopped during the miners’ strike at a motor- 
way exit by police officers who suspected that they were travelling to attend a picket line 
at one of a number of collieries several miles away. When they refused to turn back, they 
were arrested for obstructing a police officer in the execution of his duty. Their appeals 
against conviction were dismissed, with Skinner J observing that 'The situation has to be 
assessed by the senior police officers present. Provided they honestly and reasonably 
form the opinion that there is a real risk of a breach of the peace in the sense that it is in 
close proximity both in place and time, then the conditions exist for reasonable preven- 
tive action including, if necessary, the measures taken in this case’.’’ 

This is therefore a very wide power, the exercise of which the courts seem 
reluctant to scrutinise closely. A great deal of discretion is left to the police 
officer on the spot. If the facts in Beatty v Gillbanks^^ were to occur again now, the 
police could certainly give directions to and if necessary arrest the counter- 
demonstrators. But it would also be possible for the police to direct the Sal- 
vationists as to their route, numbers, and methods of expression. If necessary 
the police could require the Salvationists to disperse and indeed could prevent 
them from assembling at all. This illustrates how very fragile is the freedom of 
assembly in English law. 


Sit-ins, squatting and forcible entry 

In recent years, the expression of protest has frequently taken the form of 
squatting in unoccupied houses, occupation by students of university property 
and occupation by workers of factories threatened with closure. This type of 
action is governed to some extent by the Criminal Law Act 1977, which exten- 
sively reformed the law following the recommendation of the Law Commission.^ 
The old offences of forcible entry and forcible detainer were abolished and 
conspiracy to commit a civil trespass, as in Kamara v DPP,^ ceased to be a 
criminal offence (ss 1 (1), 5(1), 13). Part II of the 1977 Act created various 
offences relating to entering and remaining on property. These include (a) 
without lawful authority, to use or threaten violence for the purpose of securing 
entry into any premises on which another person is present, and against the will 
of that person (s 6); (b) to remain on residential premises as a trespasser after 
being required to leave by or on behalf of a displaced residential occupier of the 
premises (s 7); (c) without lawful authority, to have offensive weapons on 
premises after having entered them as a trespasser (s8); (d) to enter as a 
trespasser any foreign embassies and other diplomatic premises (s 9); and (e) to 
resist or obstruct a sheriff or bailiff seeking to enforce a court order for pos- 
session (s 10), 

Other measures may also be relevant in this area. So in Chandler v DP P,^ an 
attempt by nuclear disarmers to enter and sit down on an RAF base was held to 
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be a conspiracy to commit a breach of the Official Secrets Act 1911, $1(1), 
which makes it an offence for any purpose prejudicial to the safety of the state to 
approach or enter ‘any prohibited place’. In Galt v Philp,^^ a sit-in at a hospital 
laboratory by scientific officers was held to be a breach of s 7 of the Conspiracy 
and Protection of Property Act 1875 (now s 241 of the Trade Union and Labour 
Relations (Consolidation) Act 1992). An additional form of control was enacted 
in s 39 of the Public Order Act 1986, a direct response to the events surrounding 
a convoy of hippies who were attempting to travel to Stonehenge in 1986.^^ 
Under the Act a police officer may direct persons trespassing on private land to 
leave, but before he may exercise this power, there must be at least two people 
trespassing and the officer must reasonably believe that they are present ‘with 
the common purpose of residing there for any period’ and that reasonable steps 
have been taken by or on behalf of the occupier to ask them to leave. There must 
also be reasonable grounds to believe that the trespassers have damaged 
property on the land, have used threatening, abusive or insulting words or 
behaviour towards the occupier, or have brought 1 2 or more vehicles on to the 
land. It is an offence to fail to leave the land as soon as reasonably practicable 
after a direction has been given. This measure does not apply in Scotland, 
where certain forms of trespass are criminal offences under the Trespass (Scot- 
land) Act 1865. 
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State security and official secrets 


The maintenance of the security of the state is a primary duty of the govern- 
ment. But in performing this duty, it is important that governments do so 
without trespassing on individual liberty any more than is reasonably necess- 
ary. Today state security, or more commonly national security, is mentioned in 
a large number of statutes, nearly always in provisions which exclude security 
issues from public knowledge or scrutiny. Thus the Parliamentary Commis- 
sioner may not investigate action taken with the authority of the Secretary of 
State for the purposes of protecting the security of the state^ and under the 
Immigration Act 1971, s 15(3), an alien who is deported on the ground that his 
deportation is in the interests of national security has not the usual right to 
appeal to a tribunal against the deportation order.^ Under such legislation, a 
minister commonly has conclusive power to determine whether action was 
taken on grounds of national security.'^ I'he common law may at first sight 
appear to take little account of state necessity/^ However, national security is a 
matter to which the courts in fact attach considerable importance.*^ This docs 
not mean that the judges should abandon all their power to decide at the mere 
mention by an official of national security.*^ There is also the problem of how to 
secure parliamentary oversight of s(‘curity measures. Since 1979, the Defence 
Committee of the House of Commons has reviewed aspects of state security, but 
parliamentary committees have been advised by the government not to inquire 
into the Security Service.^ In 1989 the government rejected proposals for parlia- 
mentary scrutiny of the Security Service by specially created select committees.^* 
Since 1992, however, the House of Commons Table Office has allowed 
questions about the Security Service. 

^ Parliamentary Commissioner Act 1967, Sched 3, para 5. And see eg Contempt of Court Act 
1981, s 10. 

2 Ch20B. 

^ Eg Race Relations Act 1976, ss 42, 69(2). 

Entick V Carrington (1765) 19 St Tr 1030. 

^ Eg Conway v Rimmer [1968] AG 910, at 955, 993; A-G v Jonathan Cape Ltd [1976] QB 752, 768. 

® Chandler v DPP [1964] AC 763, 811. Cf r; Home Secretary, ex parte Hosenball [1977] 3 All ER 
452. See p 452 above. 

' See HC 773 (1979-80); HC 242 (1982-3); HC Deb, 12 May 1983, col 444 (WA). 

^ See HC Deb, 16 January 1989, col 36. 
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The Security Service 

The Security Service was created in the War Office in 1909 to deal with the 
fears about German espionage in the period immediately before the First World 
War. The unit was called M05, and later MI5. In 1935 MI5 was amalgamated 
with the section of the Metropolitan police dealing with counter-subversion and 
in that year it changed its name to the Security Service.^^ The domestic security 
service is, however, still referred to as MI5.^^^ A remarkable feature of these 
developments is that they took place without statutory authority. The Service 
was set up by executive decision (presumably under the royal prerogative) with 
functions determined by the executive, and accountable only to the executive. 
In his report on the Security Service following the Profumo scandal in 1963, 
Lord Denning wrote: 

The Security Service in this country is not established by Statute nor is it recognised by 
Common Law. Even the Official Secrets Acts do not acknowledge its existence. The 
members of the Service are, in the eye of the law, ordinary citizens with no powers 
greater than anyone else. They have no special powers of arrest such as the police have. 
No special powers of search are given to them. I'hey cannot enter premises without the 
consent of the householder, even though they may suspect a spy is there. If a spy is 
fleeing the country, they cannot tap him on the shoulder and say he is not to go. They 
have, in short, no executive powers. They have managed very well without them. We 
would rather have it so, than have anything in the nature of a ‘secret police’.*^ 

According to Lord Denning, this absence of legal powers was made up for by 
the close cooperation between the Security Service and the police, particularly 
the Special Branch. The Security Service would make all the initial investi- 
gations relying on its technical resources and specialised field force. But as soon 
as an arrest was possible, the police were called into consultation and from that 
point onwards both forces worked as a team. Because of the lack of executive 
power of the Security Service, an arrest would be made by the police and if a 
search warrant was sought, it too would be done by the police. 

Before the Security Service Act 1989 (sec below), the operation of the Service 
was governed by a directive issued by the Home Secretary in 1952 (Sir David 
Maxwell Fyffe) to the Director-General.^*^ This provided that, although the 
Security Service was not a part of the Home Office, the Director-General would 
be responsible to the Home Secretary personally, with a right on appropriate 
occasions of direct access to the Prime Minister. The directive also stated that 
the Service ‘is part of the Defence Forces of the country’ and that ‘its task is the 
Defence of the Realm as a whole, from external and internal dangers arising 
from attempts at espionage and sabotage, or from actions of persons and organ- 


® For a full account of its origins, see Andrew, Secret Service, See also West, MIS: British Security 
Service Operations 1909-45\ and A Matter of Trust: MIS. I94S-72. For further analyses, see 
Williams, Not in the Public Interest, Pt 2; and Bunyan, The Political Police in Britain, chs 3, 4. 

MI5 is, however, only one branch of the security and intelligence services. Also important are 
the Secret Intelligence Service (MI6) (engaged mainly in overseas rather than domestic 
operations); and Government Communications’ Headquarters (GGHQ). (Sec below). 

Cmnd 2152, 1963. 

See pp 562-3 below. 

Cmnd 2152, 1963, para 273. 

Reproduced in i? » Home Secretary, ex parte Hosenball [1977] 3 All ER 452 in the judgment of 
Lord Denning MR. 
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isations whether directed from within or without the country, which may be 
judged to be subversive of the State’. The work of the Service was to be strictly 
limited to what is necessary for these purposes and was expressly required to be 
kept absolutely free from any political bias or influence. Questions of political 
responsibilities of the Service were clarified by Lord Denning in his 1963 
report.'^ Although the function of the Service is the defence of the realm, 
political responsibility does not lie with the Secretary of State for Defence, but 
with the Home Secretary and the Prime Minister, who is advised on security 
matters by the Cabinet Secretary.'*’ This confused chain of responsibility is 
reinforced by the Security Service Act 1989. It is, however, an open question 
just what degree of political responsibility does exist, particularly in view of the 
convention that ministers ‘do not concern themselves with the detailed infor- 
mation which may be obtained by the Security Services in particular cases, but 
are furnished with such information only as may be necessary for the determi- 
nation of any issue on which guidance is sought’. ’’ 

The Security Service Act 1989"* 

The Security Service is now governed to some extent by the Security Service Act 
1989.*® In providing for the continuation of the Service, the Act defines its 
function to be ‘the protection of national security and, in particular, its protec- 
tion against threats from espionage, terrorism and sabotage, from the activities 
of agents of foreign powers and from actions intended to overthrow or under- 
mine parliamentary democracy by political, industrial or violent means’ 
(s 1(2)). The service also has the task of safeguarding the economic well-being 
of the country against threats posed by the actions or intentions of persons 
outside the United Kingdom (sl(3)). In exercising these wide powers, the 
Service continues to be under the operational control of the Director-General, 
who is appointed by the Home Secretary (s2(4)). The duties of the Director- 
General, who must make an annual report to the Prime Minister and the Home 
Secretary (s 2), include taking steps 'to ensure that the Service docs not take any 
action to further the interests of any political party (s 2(2) (b)). This is narrower 
than the rule contained in the Maxwell Fyfic directive which required the 
service to be kept free from ‘any political bias or influence’, a rule which did not 
allegedly prevent the surveillance of the Campaign for Nuclear Disarmament or 
trade unions involved in pay disputes.**** The 1989 Act also confers a new power 
on the Service. This is the power to apply to the Home Secretary for a warrant 
authorising ‘entry on or interference with property’ (s 3). Hitherto there was no 
power to grant any warrant, but it appears that the Service may not have been 
unduly impeded in the absence of such power. Indeed, in Attorney-General v 
Guardian Newspapers (No 2) Lord Donaldson MR appeared willing to turn a blind 


See also Wilson, The luibour Government 1964-70, p481. 

Cmnd 2152, 1963, para 238. 

Ibid. 

See I Leigh and L Lustgarten (1989) 52 MLR 801; also Ewing and Gearty, Freedom under 
Thatcher, pp 1 75-88. 

The Act does not apply to MIS or to GCHQ. See note 10, p 560 above. ^ 

Allegations to this effect were made by a retired MI5 officer, Cathy Massiter, in a Channel 4 
television programme. For the unsuccessful challenge to the legality of this activity, see R v 
Home Secretary, ex parte Ruddock [1987] 2 All ER 518. 
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eye to the unauthorised entry of private property by the security services, 
referring to it as a ‘covert invasion of privacy’ which might be considered 
excusable in the defence of the realm. ^ 

The 1 989 Act is significant also for having introduced new procedures for the 
supervision of the Service. These are modelled on procedures introduced in the 
Interception of Communications Act 1985, which is discussed later in this 
chapter.^ It would have made sense to have had a single statute dealing with all 
these matters.^ However, the 1989 Act provides for the appointment of a Secur- 
ity Service Commissioner, being someone who holds or has held high judicial 
office (s4).‘^ The Commissioner must keep under review the exercise by the 
Home Secretary of his power to issue warrants to the Service, and reports 
annually to the Prime Minister, who lays a copy of the report before each House 
of Parliament.^ In addition to the supervisory role of the Commissioner, the Act 
provides for a tribunal to investigate complaints from any person who is 
aggrieved by anything which he believes the Service has done in relation to him 
or his property (s 5). However, the powers of the tribunal are very limited. The 
tribunal may investigate whether the complainant has been the subject of 
inquiries by the Service and, if so, whether the Service had reasonable grounds 
for deciding to institute such inquiries. But if he has been under surveillance 
because he belongs to a category of persons regarded by the Service as requiring 
investigation, the tribunal cannot act if the Service had reasonable grounds to 
believe that the complainant was a member of the category of persons in 
question.^ Similarly, where the complaint relates to the disclosure of infor- 
mation about a complainant to a potential employer (as in the case of positive 
vetting), the tribunal may investigate only to determine whether the Service 
had reasonable grounds to believe the information to be true. It has no power to 
determine whether the information has been misused.^ If a complaint is upheld 
the tribunal may order any inquiries to be discontinued, any records to be 
destroyed, and compensation to be paid.^ The decisions of the tribunal and the 
Commissioner (including decisions as to their jurisdiction) arc not subject to 
appeal nor are liable to be questioned in any court (s 5(4)). 

The Special Branch^ 

Another agency engaged in work related to state security is the police Special 
Branch. The Special Branch has its origins in 1883 when the Special Irish 
Branch was formed to track down Sinn Feiners ‘who were at that time placing 
bombs in various public buildings in London’. After three years the word ‘Irish’ 

‘ [1990] AC 109, at 190. 

^ See pp 574-7 below. 

^ For arrangements in other countries, see H P Lee (1989) 38 ICLQ 890 (Australia); M Rankin 
(1986) 36 UTLJ 249 (Canada); and S Farson [1992] PL 377 (Canada). 

^ The first Commissioner was Stuart-Smith LJ. 

^ See Cm 1480, 1991 (First Report). 

® 1989 Act, Sched 1, para 2(4). 

^ 1989 Act, Sched 1, para 3. 

® 1989 Act, Sched 1, para 6. In his first report Stuart-Smith LJ noted that the tribunal 

commenced investigation into 55 complaints against the Security Service, none of which was 
upheld (Cm 1480, 1991). 

® See Bunyan, The Political Police in Britain and Allason, The Branch: A History of The Metropolitan 
Police Special Branch 1883-1983. The following account is drawn mainly from HC 71 (1984-85). 
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was dropped from the Branch’s title and it was expanded to deal with other 
security problems. After 1945 provincial police forces established their own 
permanent Special Branch and today each police force has a Special Branch 
under the direction of its chief constable. There is no national Special Branch 
force, although in the mid-1980s the Metropolitan Police Special Branch had 
379 officers, and the other forces another 868 (with 108 in Merseyside). Each 
Special Branch assists the security and intelligence services, but it is composed 
of police officers who are subject to the same terms and conditions of service as 
other police officers, including the same discipline code and complaints pro- 
cedure. 

According to the House of Commons Home Affairs Committee, which con- 
ducted an investigation in 1984, there are two distinct areas in which Special 
Branches operate. One is helping to preserve public order and the gathering of 
intelligence about possible threats thereto; and the other is the combating of 
subversion and terrorism. As to the former, by Home Office guidelines a Special 
Branch gathers information about threats to public order; such information 
enables the Branch to assess whether marches, meetings, demonstrations and 
pickets pose any threat to public order and help the chief officer to determine 
the appropriate level of policing. The committee accepted that Special Branches 
are not interested in the merits of disputes, though they may investigate those 
who seek to exploit such disputes for subversive purposes. So far as subversion 
and terrorists are concerned, the Home Office guidelines provide: 

A Special Branch assists the Security Service in carrying out its tasks of defending the 
Realm against attempts at espionage and sabotage or from the actions of persons and 
organisations whether directed from within or without the country which may be judged 
to be subversive of the State. A large part of this effort is devoted to the study and 
investigation of terrorism, including the activities of international terrorists and terrorist 
organisations. 

Responsibility for Irish terrorism was transferred from the Special Branch to 
the Security Service in 1992. Otherwise, Special Branches provide armed 
personal protection for people at risk; keep watch at airports and seaports; and 
help with immigration inquiries. They also engage in jury vetting in cases 
involving national security or terrorism to exclude potential jurors with ‘politi- 
cal beliefs so biased as to go beyond normally reflecting the broad spectrum of 
views and interests in the community to reflect the extreme views of sectarian 
interest or pressure group to a degree which might interfere with his fair 
assessment of the facts of the case or lead him to exert improper influence on his 
fellow jurors’. The Home Affairs Committee concluded that there was no 
cause for anxiety about this work of the Special Branch and that they were 
adequately controlled by and properly accountable through chief constables. 
But not everyone shares these judgments. 

Security procedures in the civil service^ ^ 

Two main procedures (the purge procedure and the positive vetting procedure) 
exist to ensure the reliability of those whose work in the civil service is likely to 

[1988] 3 All ER 1086, 1087 (Attorney-Generars guidelines). 

See Fredman and Morris, The State as Employer^ pp 232-6; Robertson, Freedom, the Individual and 

the Law, pp 166-71. 
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bring them into contact with matters affecting state security. While the positive 
vetting procedure may be applied to candidates for appointment to the rank of 
under-secretary and above, there are many less senior appointments whose 
work may include handling secret information (for example, clerks to the Minis- 
try of Defence, typists in the Cabinet Office). All members of the diplomatic 
service and of the police Special Branch are also subject to positive vetting. This 
procedure ‘involves a special investigation into a civil servant’s character and 
circumstances which goes far beyond political beliefs or associations. It is based 
on a detailed questionnaire, sometimes followed by an interview as well as 
extensive examination of the person’s life from external sources’. A refusal of 
positive vetting clearance gave rise io R v Director of GCHQj, ex parte Hodges^ 
which revealed that clearance was still being refused in some cases as late as 
1988 because the individual in question was known to be homosexual. 

In 1956, a conference of Privy Councillors reported that the main risk to state 
security came not from espionage by the professional agents of foreign powers 
but from communists and others subject to communist influence. The fact that 
a public servant was a communist not only barred his employment on secret 
duties but might also in some departments affect his chances of promotion. 
Close relationships with communist sympathisers (for example, through mar- 
riage) might justify removal from secret work. Similar safeguards were also 
needed in respect of persons outside government employment who were 
employed by government contractors on secret work.^*^ In 1961, the report of 
the Radcliffe committee on security procedures in the public service viewed the 
position differently; it was not the activities of the Communist party in Great 
Britain which were the main threat to security but the intelligence and espion- 
age services of the Soviet bloc. These services were prepared to take advantage 
of any form of sympathy, weakness or compulsion and did not select their 
instruments either necessarily or essentially on ideological grounds. The com- 
mittee recommended that the purge procedure and the possibility of an appeal 
should be extended to officers in civil service trade unions who were denied 
access to defence establishments or barred by a department from taking part in 
industrial negotiation with the department. In 1982, the Security Commission 
considered that the external threat from subversive groups of the extreme left 
and extreme right (mainly the former) had increased. These groups wished to 
overthrow democratic government by violent and other unconstitutional 
means, and might seek to publish information that would be injurious to 
national interests. 

The procedures were revised in 1985^^ and again in 1990^® when the follow- 
ing statement was issued: 


Fredman and Morris, op cit, p 235. 
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In the interests of national security and of safeguarding Parliamentary democracy, it is 
the policy of HMG that no one should be employed in connection with work the nature 
of which is vital to the security of the state who: 

[a) is, or has been, involved in, or associated with any of the following activities threaten- 
ing national security: 

(i) espionage, 

(ii) terrorism, 

(iii) sabotage, 

(iv) actions intended to overthrow or undermine Parliamentary democracy by politi- 
cal, industrial or violent means; or 

[b) is, or has recently been, a member of any organisation which has advocated such 
activities; or 

[c) is, or has recently been, associated with any such organisation, or any of its members, 
in such a way as to raise reasonable doubts about his or her reliability; or 

[d) is susceptible to pressure from any such organisation or from a foreign intelligence 
service or a hostile power; or 

[e) suffers from defects of' character whicli may expose him or her to blackmail or other 
influence by any such organisation or by a foreign intelligence service or which may 
otherwise indicate unreliability. 

Different levels of vetting arc now in operation, with the degree of investigation 
conducted becoming more rigorous as the individual comes into contact with 
more sensitive information. 

Both the positive vetting and the purge procedures have been introduced 
without statutory authority. Although both procedures involve matters which 
vitally affect the reputation and livelihood of the individuals in question, the 
administrative safeguards fall far short of judicial or quasi-judicial procedures. 
Where positive vetting is refused because of character defect, an appeal lies to 
the permanent head of the individual’s department.^^^ In all other cases, the 
appeal is to the ‘Three Advisers’ who also deal with appeals by victims of the 
purge procedure. * As has been pointed out: 

Details of the charges are . , . not made available if this might involve the disclosure of 
sources; there is no right to know of the evidence nor to lead witnesses in defence and 
‘prosecution’ witnesses are not available for cross examination. The employee is not 
entitled to any representation, although, as a concession to the trade unions, a friend is 
allowed to be present during the accused’s opening statement, and may remain to assist 
the person for as much of the proceedings as the advisers consider appropriate.^ 

Such a procedure falls far short of what the rules of natural justice normally 
require.^ Although the court might insist that the Three Advisers must comply 
with the duty to act fairly, they are unlikely to require much more than is 
presently done. As Lord Denning said m Rv Home Secretary, ex parte Hosenball,^ 
‘Great as is the public interest in the freedom of the individual and the doing of 
justice to him, nevertheless in the last resort it must take second place to the 


This has been done since the Security Commission report on the Prime case in 1 983 (Cmnd 
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security of the country itself ’.The reluctance of the courts to become involved in 
this area is illustrated hy R v Director of GCHQ^ ex parte Hodges^ where positive 
vetting clearance was withdrawn from a staff member at GCHQ when he 
announced that he was homosexual. His application for judicial review failed, 
Glidewell J holding that the decision had been neither unreasonable, nor proce- 
durally unfair, but that in any event the court was unable to examine the matter 
on the ground that it had been taken in the interests of national security.^ 

GCHQ^ 

The concern about security in the civil service assumed a new dimension with 
the banning of trade unions at Government Communications Headquarters 
(GCHQ), ‘a branch of the public service under the Foreign and Common- 
wealth Office, the main functions of which are to ensure the security of the 
United Kingdom military and official communications and to provide signals 
intelligence for the Government. These functions . . . involve handling secret 
information which is vital to the national security’.^ Over 4,000 people were 
employed at the main establishment in Cheltenham. Since the establishment 
was created in 1947, staff had been ‘permitted, and indeed encouraged, to 
belong to national trade unions, and most of them did so’.‘^ The government was 
concerned however by events between 1979 and 1981 when industrial action 
was taken at GCHQ on seven occasions, leading to a loss of some 10,000 
working days and on one occasion to the virtual shutting down of operations, 
causing ‘some interruption of the constant day and night monitoring of foreign 
signals communications’.^^ The government responded by deciding on 22 
December 1983 to introduce new terms of service for staff at GCHQ whereby 
they would be no longer permitted to join national trade unions but would be 
free to belong only to an officially approved departmental staff association.^^ 
This decision, taken without consultation with the trade unions, was imple- 
mented in two ways. First, by virtue of powers delegated to her by the royal 
prerogative, the Prime Minister (acting as Minister of the Civil Service) issued 
appropriate instructions under art 4 of the Civil Service Order in Council 1982. 
Secondly, the Foreign Secretary signed certificates under s 121(4) of the 
Employment Protection Act 1975 and s 138(4) of the Employment Protection 
(Consolidation) Act 1978 withdrawing certain statutory rights from staff at 
GCHQ. These include the right not to be discriminated against or dismissed 
because of trade union membership or activities. This power, which had been 
exercised previously in respect of MI5 and MI6, may be invoked for the 
purpose of safeguarding national security. 

These measures, announced by the Foreign Secretary on 25 January 1984,^^ 
were widely criticised and challenged both in international law and in domestic 
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law. It was concluded by agencies of the International I.abour Organisation 
that the government’s conduct violated ILO Convention 87 on Freedom of 
Association and Protection of the Right to Organise.’^ But the government 
refused to accept this view, arguing that the matter wa.s governed not by 
Convention 87 but by Convention 151 on the Right to Organise in the Public 
Sector which does not apply to employees engaged in work of a ‘highly confi- 
dential nature’. The unions also complained of a violation under art 1 1 of the 
European Convention on Human Rights. Although this protects the right to 
freedom of association, including the right to join trade unions, it is subject to a 
proviso in art 1 1 (2) which permits lawful restrictions to be imposed on the 
exercise of the right ‘by members of the armed forces, of the police or of the 
administration of the state’. The government convinced the Commission at 
Strasbourg that the staff at GCHQ fell into this last category , and the com- 
plaint was ruled inadmissible. The Commission held that ‘States must be 
riven a wide discretion when ensuring the protection of their national secur- 
ity’.'^ 

The challenge under domestic law also ultimately failed, after an initial 
success before Glidcwell J in the High Court. In these proceedings the unions 
chose mainly to attack the instructions issued by the government under the 
Civil Service Order in Council rather than the certificates issued by the Foreign 
Secretary under the employment protection legislation. But as we saw in 
Chapter 12, the instructions were issued using powers delegated under the royal 
prerogative. The House of Lords swept away centuries of learning, with a 
majority holding that the exercise of prerogative powers may be subject to 
judicial review, just as the exercise of statutory powers may be.'^ Of the differ- 
ent grounds of review, the one most relevant here was procedural impropriety in 
the sense that the government had taken action against a party which should 
have been consulted in advance, not because it had a legal right to be consulted, 
but because it had a legitimate expectation of consultation ‘when conditions of 
service were to be significantly altered’. But although the unions were thus able 
to surmount two difficult hurdles, they stumbled at a third, namely the govern- 
ment’s defence that its decisions (including the decision that there should be no 
prior consultation) had been taken in the interests of national security. On this 
issue. Lord Fraser said: 

The decision on whether the requirements of national security outweigh the duty of 
fairness in any particular case is for the government and not for the courts; the govern- 
ment alone has access to the necessary information, and in any event the judicial process 
is unsuitable for reaching decisions on national security.’® 

It is not enough for the government merely to assert after the event that a 
decision was taken for reasons of national security. It must produce evidence 
(considered here by the Lords to be sufficient) to show that this was in fact a 
reason for the decision. But the government does not have to show that its 
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measures were necessary or even reasonably necessary in the interests of 
national security. 


The Official Secrets Acts 1911-89^^ 

The Official Secrets Acts 1911-89 serve two distinct but related purposes: 

(a) to protect the interests of the state against espionage and other activities 
which might be useful to an enemy and therefore injurious to state security; 

(b) to guard against the unauthorised disclosure of information which is held 
by servants of the state in their official capacity, whether or not the information 
has any direct reference to state security as such. 

The legal sanctions under (b) help to support the sanctions against espion- 
age, since it may in a particular case be possible to prove unauthorised disclos- 
ure of information without being able to prove elements of espionage. But they 
also serve to protect the corridors of power against disclosure of information and 
publicity which a government might find politically embarrassing or inconve- 
nient. The Official Secrets Act 1911, on which later Acts have been built, was 
passed rapidly through Parliament in circumstances in which ministers empha- 
sised purpose (a) as the primary object of the Act and did not mention purpose 
(b). In 1972, the Franks committee on s 2 of the 1911 Act commented that new 
legislation should be introduced to separate the espionage laws from the general 
protection of official information.^ 

Section 1 (1) of the 1911 Act creates a group of offences, mainly connected 
with espionage. It is an offence, punishable with 14 years’ imprisonment, 

if any person for any purpose prejudicial to the safety of the State - 

(a) approaches, inspects, passes over or is in the neighbourhood of, or enters any 
prohibited place within the meaning of this Act; or 

(b) makes any sketch, plan, model, or note which . . . might be or is intended to be 
directly or indirectly useful to an enemy; or 

(c) obtains, collects, records, or publishes or communicates to any other person any 
secret official code word or any sketch, plan, model, article, or note, or other document or 
information which . . . might be or is intended to be directly or indirectly useful to an 
enemy. 

The italicised phrase caused difficulties when charges under s 1 were brought 
following a non-violent political demonstration against an RAF base, in 
Chandler v DPP. ^ 

Anti-nuclear demonstrators sought to immobilise an RAF bomber base by sitting down 
on the runway. They were arrested as they approached the base and charged with 
conspiring to enter a prohibited place for a purpose prejudicial to the safety or interests 
of the state, contrary to s 1 of the 191 1 Act. The trial judge refused to allow the accused to 
bring evidence to show that it would be beneficial to the United Kingdom if the govern- 
ment’s nuclear policy were abandoned. For a variety of interlocking reasons, the House 
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of Lords unanimously upheld the conviction, llie demonstrators admittedly wished to 
obstruct the use of the airbase and it was immaterial that they bcliev(‘d that such 
obstruction would ultimately benefit the countr\'. 'Fhe ollences created by the 1911 Act, 
s 1 were not confined to spyin,i> but included sabotage and other acts of physical inter- 
ference. 

This decision was criticised, * but it seems impossible to argue that Parlia- 
ment intended a spy who had passed military secrets to a foreign power to be 
able to establish as a defence that his purpose in so doing was to force the 
British government to change its policies. The outcome in Chandler's case would 
have been different if the demonstrators’ intention had merely been to hold a 
protest meeting on the road outside the air-base, since the prosecution would 
have to establish that to protest about nuclear policy was itself an act prejudi- 
cial to the interests of the state. In Chandler's case. Lord Devlin alone stressed 
that it was for the jury to decide ail questions of fact, including the issue of the 
accused’s purpose and its likely effect on the interests of the state. During an 
official secrets trial in 1978, (Mars-Joncs J) indicated that the use of s 1 in 
situations that fell short of spying and sabotage could be oppressive.'^ Cases 
since then have been concerned mainly with spying, these including the convic- 
tions of Geoffrey Prime in 1983'’ and Michael Bcttaney in 1984,^’ both of whom 
had communicated secret information to the Russians. The other celebrated s 1 
prosecution in the 1980s was that of eight signals intelligence officers based in 
Cyprus.^ But unlike the cases of Prime and Bcttaney, the prosecution failed. A 
subsequent inquiry by David Calcutt QC revealed that the accused had been 
unlawfully and oppressively detained while investigations were being con- 
ducted by the police and security service.^ 

Section 2 of the 1911 Act created a plethora of over 2,000 different offences 
related to the misuse of official information.’^ In particular, by s 2 (1) it was an 
offence punishable by two years’ imprisonment 

if any person having in his possession or control . . . any document or information . . . 
which has been entrusted in confidence to him by any person holding office under Her 
Majesty . . . communicates the . . . document or information to any person, other than a 
person to whom he is authorised to communicate it or a person to whom it is in the 
interests of the State his duty to communicate it.*‘^ 

Other offences included the unauthorised retention of documents and failure to 
take reasonable care of documents. Section 2 plainly extended to the disclosure 
of information which bore no relation to national security.* * An offence could be 
committed even though the information was not secret**^ and even though it was 


3 D Thompson f 1963] PL 201. 

^ A Nicol [1979] Grim LR 284; Aubrey, Who^s Watching You? 

^ R V Prime (1983) 5 Cr App Rep 127, 

® Rv Bettaney [1985] Grim LR 104. 

^ See AW Bradley [1986] PL 363. Sec also Gmnd 9923 (Report of the Security Commission; see 
below, p 578). 

® Gmnd 9781, 1986. And see ch 21 above. 

® Gmnd 5104, 1972, para 16. 

In Rv Pouting [1985] Grim LR 318 it was held that the interests of the state are the interests of 
the state as determined by the government of the day. 

See Loat v James [1986] Grim LR 744. 
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disclosed in order to promote rather than undermine British interests abroad. 
The scope of the section - well described as a ‘catch air^"^ - was, however 
mitigated in two ways. First, as with all offences under the Official Secrets Acts 
the consent of the Attorney-General in England (or the Lord Advocate in 
Scotland) was necessary before any prosecution could be brought. Secondly, 
the authorisation which prevented disclosure of information being an offence 
could be wholly informal and could be implicit in the circumstances of disclos- 
ure. Ministers and many senior civil servants, by what was known as the 
practice of self-authorisation, were able to decide for themselves how much 
information to disclose, at least in matters relating to their own duties.^® Thus 
when an off the record briefing was given to a journalist (for example, to enable 
him to ‘leak’ the contents of a Bill before it is published in Parliament) no 
breach of the Official Secrets Acts would have occurred. More than once it had 
been stressed that s 2 of the 1911 Act was not to be blamed for secrecy in 
government, since at any time ministers could adopt a more open approach. 
Nonetheless the form of the 1911 Act often presented journalists with a real 
difficulty in knowing what they might safely publish. 

Other provisions of the Official Secrets Acts include s 7 of the 1920 Act, 
under which it is an offence to attempt to commit any offence under the Acts or 
to endeavour to persuade another person to commit such an offence, or to aid 
and abet or to do any act preparatory to the commission of such an offence. Under 
the 1920 Act, s8, a court may exclude the public from the trial of an offence 
under the Acts if the prosecution applies for this on the ground that the publi- 
cation of evidence would be prejudicial to national safety. This measure, which 
is employed in s 1 prosecutions^^ and which has also been employed in s2 
cases, is an important departure from the general rule of ‘the English system 
of administering justice’ that ‘it be done in public’.^^ For if ‘the way the courts 
behave cannot be hidden from the public ear and eye this provides a safeguard 
against judicial arbitrariness or idiosyncrasy and maintains the public confi- 
dence in the administration of justice’.^ Even if a prosecution is held behind 
closed doors, the accused and his lawyer may not be excluded and sentence 
must be delivered in open court.^ Section 6 of the 1920 Act effectively removes a 
suspect’s right of silence in a case brought under s 1 of the 191 1 Act by provid- 
ing that a Secretary of State may authorise the police to call a prospective 
witness for questioning about a s 1 offence, and in this event refusal to attend or 
to give information constitutes an offence.^ Moreover, s 9 of the 191 1 Act confers 
wide powers of search and seizure, authorising a magistrate to grant a search 
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2 Official Secrets Act 1920, s 8(2). 

^ Before the Official Secrets Act 1939 amended the 1920 Act, s 6, refusal on demand by a police 
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warrant permitting the police to enter and search premises 'and every person 
found therein’, and to seize anything which is evidence of an offence under the 
Act 'having been or being about to be committed’. In cases of 'great emergency’ 
where in the interests of the state immediate action is necessary, written auth- 
ority for such a search may be granted by a superintendent of police. 

In January 1987 it was reported that the BBC had decided not to broadcast a pro- 
gramme about the Zircon spy satellite in the interests of national security. In so doing 
the Corporation denied that there had been any government pressure. Two days later, 
an injunction was obtained by the Attorney-General restraining the journalist respon- 
sible for the programme, Duncan Campbell, from talking or writing about the contents 
of the film. He could not be found, however, to be served with the injunction whereupon 
the New Statesman published details about the contents of the film. This was followed by a 
Special Branch raid of the Neiv Statesman's offices, and subsequently of the BBC’s 
premises in Glasgow. The latter raid - which lasted for 28 hours - was conducted under 
the authority of a warrant granted under s 9 of the 1911 Act.'^ The police filled several 
police vans with documents, discarded film clips and over 200 containers of film. It was 
never entirely clear what the police were looking for, and no prosecutions followed. The 
episode illustrates the extent to which the 1911 Act may be used oppressively even 
without a prosecution taking place.*’ 

The Official Secrets Act 1989 

The operation of the Official Secrets Act 1911, s 2 was examined closely by a 
committee chaired by Lord Franks which reported in 1972.^ The committee had 
been appointed after an unsuccessful prosecution of the Sunday Telegraph for 
publishing Foreign Office documents relating to the Labour government’s 
policy towards the Nigerian civil war7 The committee reported that the present 
law was unsatisfactory and that there should be a new Official Information Act, 
to protect only certain forms of information, namely: 

{a) classified information relating to defence or internal security, or to foreign 
relations, or to the currency or to the reserves, the unauthorised disclosure of 
which would cause serious injury to the interests of the nation; 

{h) information likely to assist criminal activities or to impede law enforcement; 
{c) Cabinet documents (in the interests of collective responsibility 
{d) information which has been entrusted to the government by a private 
individual or concern (for example, for tax or social security purposes or in a 
census). 

The requirement that information of the kind specified in {a) must be classified 
would make necessary a new system of classifying documents which, unlike the 
existing system, would have legal consequences. Offences under the new Act 
were proposed to include the communication by a Crown servant contrary to 


^ The warrant was arguably unlawful, having been issued by a sheriff, not by a justice of the 
peace: R Black (1987) J of the Law Society of Scotland 138. 

^ For fuller details, see Ewing and Gearty, Freedom under Thatcher ^ pp 147-52. See also A W 
Bradley [1987] PL 1, 488. 
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his official duty of information subject to the Act; the communication by any 
person of information of the kinds set out in (a), (^), and (r) which he reason- 
ably believes has reached him as a result of a breach of the Act; and the use of 
official information of any kind for purposes of private gain. 

The Franks committee therefore recommended that protection of official 
information by criminal sanctions should continue only where the public 
interest clearly required this. But no reform of the Official Secrets Acts was 
forthcoming, although other weaknesses in the law became evident during the 
so-called ABC trial in 1978.^ In 1979 the Conservative government introduced 
not a Freedom of Information Bill but a Protection of Official Information Bill. 
This sought to give absolute protection to information regarding security and 
intelligence, regardless of whether that information was already available to the 
public. But the Bill was abandoned by the government because of the severe 
political reaction to the disclosure that Anthony Blunt had been a Russian spy, 
a disclosure which could have been criminal if the Bill had been enacted. 
Pressure for reform was maintained in the 1980s, with interest fuelled by some 
controversial prosecutions. These included the cases of Sarah Tisdall, a Foreign 
Office clerk, who leaked to the Guardian a secret document relating to the 
delivery of cruise missiles to Greenham Common;^ ^ and Clive Ponting, a senior 
official in the Ministry of Defence, who leaked to an MP documents relating to 
the sinking of the Argentine vessel, the General Belgrano, during the Falklands 
war.^^ Tisdall was convicted and Ponting was found not guilty, a verdict which 
ran counter to McCowan J’s direction to the jury. 

The pressure for reform culminated in the Official Secrets Act 1989, which 
many would argue does not go far enough. While repealing s 2 of the 1911 Act, 
the 1989 Act introduced new restrictions on the unauthorised disclosure of an 
admittedly narrower range of information. One category of information pro- 
tected from disclosure relates to security and intelligence in that s 1 of the Act 
distinguishes between disclosures without lawful authority by security and 
intelligence staff on the one hand and civil servants and government contractors 
on the other, So far as the former are concerned, it is an offence for any such 
person to disclose any information obtained in the course of employment in the 
service; in the case of the latter, the unauthorised disclosure is unlawful only if 
‘damaging’ to the work of the security and intelligence services. Sections 2 and 3 
make it an offence for a civil servant or government contractor, without lawful 
authority, to disclose any information relating to defence or international affairs 
if the disclosure is damaging. In the case of defence, disclosure is defined as 
being damaging if it damages the capability of the armed forces to carry out 
their tasks, while in both cases disclosure is damaging if it endangers the 
interests of the United Kingdom abroad or endangers the safety of British 


^ Note 7 above. 
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citizens abroad (s 2(2)). It is an ottencc by s 4 for a civil servant or a government 
contractor to disclose without lawful authority any information if this results in 
the commission of an oflence, facilitates an escape from legal custody, or 
impedes the prevention or detection of oficnces or the apprehension or pros- 
ecution of suspects. Section 4 further provides that it is an offence to disclose 
information ‘relating to the obtaining of information’ (as well as any infor- 
mation obtained) as a result of warrants issued under the Interception of 
Communications Act 1985 (phone tapping) or the Security Services Act 1989 
(interference with private property). It is thus not an offence under s4 to 
disclose information obtained unlawfully without a warrant, though it might be 
an offence under s 1 . 

The offences under the Act arc committed only where disclosure is made 
without lawful authority. I’his corresponds with the former s 2 of the 1911 Act, 
whereby the offence was committed only if the disclosure was unauthorised. 
The question of when a Crown servant was authorised to disclose information 
is, as we have seen, one which gave rise to considerable difficulty, particularly in 
the case of Cabinet ministers and senior officials. By s 7 of the 1989 Act, a 
disclosure is authorised if it is made in accordance with the official duty of the 
minister or civil servant concerned. An offence may be committed not only by 
the official disclosing the information, but also by a third party, such as a 
newspaper, which reports it. Although it is no longer an offence to receive 
information protected against disclosure (as it was under s 2 of the 1911 Act), it 
is an offence for the recipient to disclose the information without lawful auth- 
ority knowing or having reasonable cause to believe that it is protected from 
disclosure (s5). In effect, it would be an offence for a newspaper to publish 
protected information which has been leaked without authority. Controver- 
sially, there is no public interest defence available in this or indeed in other 
cases, the government having rejected such a measure. However, in these 
circumstances, a newspaper is liable only if the disclosure is damaging and is 
made knowing or having reasonable cause to believe that it is damaging. 


‘D’ notices 

The Official Secrets Acts impose important restrictions on press freedom in the 
sense that they effectively control the information which might be made avail- 
able. And as we saw in Chapter 22 E, the action in equity for breach of confi- 
dence has the capacity to do much the same. Indeed, it was this which formed 
the basis for controlling the press during the Spycatchcr affair. But there are 
other restrictions and fetters on press freedom which have been introduced in 
the interests of national security. One of these is the system of ‘D’ notices, a 
form of extra-legal censorship in which the press cooperates with the govern- 
ment. A ‘D’ notice is a formal letter of warning or request, sent by the secretary 
of the Services, Press and Broadcasting Committee to newspaper editors, news 
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editors in broadcasting, editors of periodicals concerned with defence infor- 
mation, and selected publishers. The object is to request a ban on publication of 
specified subjects which relate to defence or national security. The system is 
essentially voluntary, based on mutual trust and confidence, and there are no 
legal sanctions to enforce observance of a notice. The committee’s chairman is 
the Permanent Under-Secretary in the Ministry of Defence, but it contains 
more press representatives than civil servants. It approves the form and con- 
tents of ‘D’ notices on the proposal of the government department concerned. 
The secretary of the committee plays a key role in advising editors on the 
interpretation of notices, though the mere fact that a newspaper has acted in 
accordance with such advice will not necessarily prevent legal proceedings 
being brought to restrain any publication or broadcast. The importance of the 
secretary’s role was shown in 1967 when the Daily Express published a report 
that copies of private cables and telegrams sent overseas from the United 
Kingdom were regularly made available to the security authorities, a practice 
authorised by the Official Secrets Act 1920, s 4. The Prime Minister, Mr Wil- 
son, claimed that this article was a breach of a ‘D’ notice. An investigation by 
three Privy Councillors established that this was not the case but that there had 
been misunderstandings to which the secretary of the committee had contri- 
buted.^^ The Defence Committee of the House of Commons reviewed the ‘D’ 
notice system in 1980, and concluded (with reservations) that ‘D’ notices should 
be maintained, despite sharp divisions within the press about the value of the 
scheme which, judged in legal terms, is manifestly imperfect and imprecise.^ 

Interception of communications 

In 1957 controversy arose over the practice of telephone tapping when it was 
revealed that the Home Secretary had disclosed to the chairman of the Bar 
Council information obtained by police tapping of telephones in the course of 
investigations relating to the association of a barrister (Marrinan) with a known 
criminal (Billy Hill). A committee of Privy Councillors, the Birkett committee, 
was appointed to inquire into the powers and practice of the executive in 
intercepting communications.^ The committee’s conclusions on the law were 
accepted as the basis for official practice thereafter, but growing disquiet about 
telephone tapping led in 1979 to a judicial ruling on the matter and to sub- 
sequent proceedings under the European Convention on Human Rights. 

The Crown’s monopoly of the postal service derives from the prerogative, but 
for many years a series of Post Office Acts has regulated the service. As far back 
as 1663, a royal proclamation forbade the opening of any letters or packets 
except with the direct warrant of the Secretary of State. Since at least that date, 
the Secretary of State (now the Home Secretary) has from time to time author- 
ised the interception of letters. The Birkett committee reported that at no time 
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had it been suggested with any authority that the exercise of the power to 
intercept postal packets was unlawful, the power being used mainly to assist in 
the detection of certain crimes and the serious evasion of customs duty. It was 
exceptionally used on the request of the Security Service where there was a 
major subversive or espionage activity that was likely to injure the national 
interest and the material likely to be obtained by interception would be of direct 
use in providing necessary information for the Security Service. Warrants were 
issued on the personal authority of the Home Secretary and were subject to 
regular review. 

As regards telephone tapping, the Birkett committee’s verdict was unper- 
suasive. The committee found that messages had been intercepted by the Post 
Office as controllers of the telephone service ever since the introduction of the 
telephone. Before 1937, the Post Office had acted on the view that the practice 
was not contrary to law and did not require the authority of the Secretary of 
State. In 1937, the Home Office expressed the opinion that the power to 
authorise the interception of letters and telegrams by warrant of a Secretary of 
State was wide enough to include the interception of telephone messages. After 
1937, telephones were tapped only when expressly authorised by warrant of the 
Home Secretary, by analogy with the interception of mail. But the legal basis of 
telephone tapping remained obscure: was the power derived from the appli- 
cation of Crown prerogative to a new technology, or had the power been 
obliquely recognised by statute?*^ The Birkett report in 1957 reached a feeble 
conclusion: ‘it is difficult to resist the view that if there is a lawful power to 
intercept communications in the form of letters and telegrams, then it is wide 
enough to cover telephone communications as well’.'* 

It was only in 1979 that the law on telephone tapping was reviewed by a 
court. 

Malone, a London antique dealer who had been accused of handling stolen goods, sued 
the police for a declaration that the police acted unlawfully in tapping his telephone on 
the authority of a warrant from the Home Secretary. Malone claimed that the tapping 
had infringed his rights of property, privacy and confidentiality and also the right to 
respect ‘for his private and family life, his home and his correspondence’ (European 
Convention on Human Rights, art 8). Megarry V-C dismissed the action, holding that 
Malone’s rights under common law had not been infringed; there was in English law no 
right of privacy and no user of a telephone could assume that his conversations were 
confidential. Tapping by the Post Office could be carried out for the police without any 
breach of the law, and no statutory or common law power was required to justify it. 
Malone could not rely on the European Convention on Human Rights since, as it had 
not been given domestic effect by legislation, the Convention was not justiciable in 
English courts. However, the judge examined a decision of the European Court of 
Human Rights on telephone tapping in Germany,^ and concluded that telephone tap- 
ping ‘is a subject which cries out for legislation’.® 

Malone subsequently took his complaint to Strasbourg, alleging that the prac- 
tice of telephone tapping in Britain violated art 8 of the European Convention 
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on Human Rights. Article 8(2) of the Convention appears to leave some scope 
for the practice of interception, by providing that restrictions on the right to 
privacy can be imposed, where these are in accordance with the law, and 
necessary in a democratic society on a number of grounds which include 
national security and the detection of crime. In the Malone case, the European 
Court of Human Rights held that telephone tapping violated the privacy rights 
in art 8(1), and that the British arrangements could not be justified under art 
8(2). This latter decision was taken on the narrow ground that the administrat- 
ive procedures of Home Office warrants were not in ‘accordance with law’, 
because it was not sufficiently clear to members of the public in what circum- 
stances their telephones were liable to be tapped.^ The court did not comment 
on the substance of the procedures,^ but in effect merely invited the British 
government to introduce legislation to give them statutory force. This is largely 
what has happened, with the Interception of Communications Act 1985 making 
lawful the existing arrangements, with a few important modifications intended 
to safeguard the individual from any abuse of the procedures. 

The passing of the Act was all the more timely in view of allegations made by 
a retired MI5 officer concerning the misuse of interception, and in particular its 
use to acquire information from trade unionists and peace campaigners for 
political reasons unrelated to national security.^ It remains to be seen whether 
the 1985 Act will stop possible abuses of this kind in the future, though it does 
promise much by providing that it is an offence to intercept a communication 
system (whether transmitted by post or by means of a public telecommuni- 
cation system) with conviction on indictment leading to the possibility of a two- 
year prison sentence and/or a fine (si). However, no offence is committed 
where the interception is carried out under the authority of a warrant issued by 
a Secretary of State; in England and Wales this will usually be the Home 
Secretary and in Scotland the Secretary of State for Scotland (s 2). A warrant 
may be issued where the appropriate minister considers that it is necessary in 
the interests of national security; for preventing or detecting serious crime; or 
for safeguarding the economic well-being of the United Kingdom (s 2(2)). The 
term national security is not defined in the Act, and the government refused to 
accept an opposition amendment which would have restricted the power to 
issue warrants on national security grounds to reasons connected with subver- 
sion, terrorism, or espionage. According to the government, there is more to 
national security than this. Indeed, warrants have been issued under the Act for 
unspecified reasons of national security, but unrelated to subversion, terrorism 
or espionage. 

Although wide powers of interception are provided in the 1985 Act, they are 
accompanied by safeguards. One is the creation of a tribunal appointed by the 
Prime Minister to which complaints may be made by people who believe that 
their communications have been intercepted (s7). But the tribunal has very 
limited powers: it may investigate cases only where a warrant has been issued to 
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establish whether the grounds and procedures for the issuing of such warrants 
have been followed. The 1985 Act also established the office of Commissioner, a 
senior judicial figure (in 1992 Lloyd LJ) appointed by the Prime Minister to 
keep under review the carrying out by ministers of their functions under the Act 
and to give the tribunal all the assistance which it may require (s8). This 
effectively continues arrangements which began in 1980 with the appointment 
of Lord Diplock to monitor the procedures for interception of communications 
carried out by the police, the Customs and Excise and the Security Service. The 
present Commissioner must make an annual report to the Prime Minister, who 
must then lay a copy of it before each House of Parliament, though in appropri- 
ate cases parts of it may be concealed. There is, however, little scope for 
judicial review of the procedure. The tribunal is protected by a statutory pro- 
vision which precludes judicial review of its decisions, including decisions as to 
its jurisdiction (s 7). Moreover, no evidence may be adduced in legal proceed- 
ings which tends to suggest that a warrant has been issued under the Act or that 
an offence has been committed by a servant of the Crown, a Post Office 
employee or a public telecommunications operator (s 9).^^^*' 


The Security Commission 

An initiative taken in 1964 as a result of the Profumo affair is designed to 
respond to breaches of security as they arise. The creation of the Security 
Commission was announced by the Prime Minister, Sir Alec Douglas-Home, on 
23 January 1964 with the following terms of reference: 

If so requested by the Prime Minister, to investigate and report upon the circumstances 
in which a breach of security is known to have occurred in the public service, and upon 
any related failure of departmental security arrangements or neglect of duty; and, in the 
light of any such investigation, to advise whether any change in security arrangements is 
desirable. 

The Prime Minister also announced that before asking the Security Com- 
mission to investigate a particular case, he would consult the Leader of the 
Opposition. Normally the Commission sits in private and it is left to the 
Commission to determine whether legal representation of witnesses is necessary 
for the protection of their interests. The chairman of the Security Commission is 
a judge and it may also include retired members of the civil service, the armed 
forces and the diplomatic service. Recent chairmen have included Lord Dip- 
lock, Lord Bridge and Lord Griffiths.*^ The Commission may be called upon to 
investigate in a wide range of circumstances. So, for example, after two minis- 
ters (Earl Jellicoe and Lord Lambton) resigned in 1973 because of sexual 
impropriety, the Commission considered whether security had been endan- 
gered by their conduct. In 1982 the Commission completed a full review of 
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security procedures in the civil service^^ and in 1983 it reported on the security 
implications of the conviction for spying of Geoffrey Prime, a member of staff at 
GCHQ.^® Since then it has reported on the security implications of the convic- 
tion under s 1 of the Official Secrets Act 1911 of Michael Bettaney, a member of 
the Security Services, and on security in signals intelligence following the 
(unsuccessful) prosecution of the ‘Cyprus 8’.^^ The Security Commission ‘is not 
an oversight body, an inspectorate, nor an appeal tribunal. It does not sit 
continuously, is not pro-active, has no links with any department or ministry, 
and has no adjudicative function’. On the other hand, it ‘may venture on any 
terrain where security may be said to be involved’ and it may go wherever the 
Prime Minister directs. It is arguable that the Commission is no substitute for 
parliamentary oversight of the security and intelligence services. 
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Chapter 25 

Emergency powers 


In times of grave national emergency, normal constitutional principles may 
have to give way to the overriding need to deal with the emergency. In Lord 
Pearce’s words, ‘the flame of individual right and justice must burn more palely 
when it is ringed by the more dramatic light of bombed buildings’. The 
European Convention on Human Rights, art 15, permits a member state to take 
measures derogating from its obligations under the Convention ‘in time of war 
or other public emergency threatening the life of the nation’. The UK govern- 
ment has exercised the right of derogation in respect of events in Northern 
Ireland. But even under such circumstances no derogation is permitted from art 
2 (which protects the right to life) except in the case of deaths resulting from 
lawful acts of war, art 3 (which prohibits the use of torture), art 4(1) (which 
prohibits slavery) and art 7 (which bars retrospective criminal laws). Thus even 
in grave emergencies there are limits beyond which a state may not go. This 
chapter examines the role of the armed forces and the use of statutory emerg- 
ency powers during war and peace, and includes an account of recent anti- 
terrorist legislation. Emphasis will be both on the increased powers of the state 
in emergencies and on the continuing limits on state action. 


A. Use of the troops in assisting the police 

In Chapter 23 we examined the main powers available to the police in main- 
taining public order. In the 20th century in Great Britain, the police, with 
greater or less difficulty depending on the circumstances, have been able to 
control and contain public protest. For most of the century (with the notable 
exception of the period of strikes in South Wales in 191 1), the armed forces have 
not been used to suppress unrest,^ although they have been required to main- 
tain essential services during strikes and on occasion to deal with extreme 
terrorist action (for example, the occupation of the Iranian embassy in London 
in May 1980). But in the 19th century and earlier, when there was less political 
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freedom and police forces were weaker, the local magistrates were expected to 
call in detachments of soldiers to restore order when necessary. Today in Great 
Britain, conditions would indeed have the character of an emergency if it 
became necessary to call on the armed forces for this purpose. 

As the events of the miners’ strike of 1984/85 emphasised, it is increasingly 
unlikely that the military will be called upon to maintain order. Despite large- 
scale public disturbances, national coordination of policing together with new 
training and operational methods meant that it was unnecessary to deploy the 
army.^ A decision to call in the troops to restore order was, in the past at least, a 
decision enabling firearms to be used to repress the disturbances. This use of the 
troops may be illustrated by a rather late example, the Feathers tone riots in 
1893."^ When the police were engaged elsewhere, a small detachment of soldiers 
was summoned to protect a colliery against a riotous crowd which broke 
windows and set buildings on fire. As darkness was falling, a magistrate called 
on the crowd to disperse and he read the proclamation from the Riot Act. When 
the crowd did not disperse, the magistrate authorised the soldiers to fire and 
their officer decided that the only way to protect the colliery was to fire on the 
crowd. Two members of the crowd were killed. A committee of inquiry held that 
the action of the troops was justified in law. 

When troops are thus used, what is the basis of their authority? Whatever 
may be the rules today that govern the decision that the armed forces should be 
called in,^ their legal authority to act in a situation of riot seems to rest upon no 
statutory or prerogative powers of the Crown but simply on the duty of all 
citizens to aid in the suppression of riot and on the duty of the armed forces to 
come to the aid of the civil authorities.® In place of the common law rules on the 
use of force in the prevention of crime, s 3 of the Criminal Law Act 1967 now 
provides: 

A person may use such force as is reasonable in the circumstances in the prevention of 
crime, or in effecting or assisting in the lawful arrest of offenders or suspected offenders or 
of persons unlawfully at large. 

Thus, the use of firearms must be justified by the necessity of the situation and 
does not become legal by reason of the decision to call in the troops. Indeed, the 
use of excessive force or the premature use of firearms would render the officer 
in command and the individual soldiers personally responsible for death or 
injuries caused. Issues of liability are decided by the criminal or civil courts 
after the event. 

By contrast with 19th century practice, the ‘civil power’ that may call in the 
armed forces appears no longer to be the local magistracy, but the Home 
Secretary, acting on a request from a chief officer of police.^ It is then for the 
Secretary of State for Defence to respond to the call. In such a situation, 
conventions of individual and collective responsibility of ministers must merge. 


^ See McCabe and Wallington, The Police^ Public Order and Civil Liberties, pp 49-50. 

Report of the Committee on the Disturbances at Featherstone, C 7234, 1893. And see HC 236 
(1908). 

^ See authorities cited in note 7 below. 

® Charge to Bristol Grand Jury (1832) 5 C & P 261. 

^ HC Deb, 8 April 1976, col 617. See also E Bramall (1980) 128 J1 of Royal Society of Arts 480; 
SC Greer [1983] PL 573; and Evelegh, Peace Keeping in a Democratic Society, pp 11-21, 91-4. 
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It may be assumed that the decisions of both Cabinet ministers would be taken 
through machinery authorised by the Cabinet for dealing with civil emergen- 
cies machinery serviced in previous cases by the Civil Contingencies Unit of 
the Cabinet Office. In themselves, these arrangements for joint operations 
between police and army give no additional legal authority to police or army for 
interfering with the rights of citizens. In modern conditions, the proposition 
that to call in the troops makes possible the use of firearms needs to be qualified 
in two ways. First, the police have already had to train and equip themselves 
with firearms ‘to deal with armed criminals and political terrorists not posing 
any extraordinary problem or capable of posing a limited threat’.** The oc- 
casions on which firearms may be carried arc governed by police rules, but in 
1976 Sir Robert Mark argued that the discretion of the individual constable 
extended to cover the use of firearms: ‘A jury or a police disciplinary inquiry 
may examine his actions but his use of a firearm does not differ in law from his 
use of a truncheon’.'* Second, it is no longer correct, as was said in 1893, that a 
soldier can act only by using deadly weapons.*^* To call in the army to deal with 
civil unrest would indeed be of incalculable political significance. But the 
British army’s experience in Northern Ireland suggests that there are many 
other ways of dealing with hostile crowds which arc more effective and less 
deadly than firing into them - batons, riot shields, water cannon, rubber bullets 
and even CS gas* * - and the armed forces do not have a monopoly of the use of 
CS gas.*2 


B. Use of troops in Northern Ireland 

The use of troops in Northern Ireland and their potential use against political 
terrorists are of the kind which have been described by a military writer as low 
intensity operations.*'* Such use gives rise to formidable political and consti- 
tutional problems, not least in the identification of political groups whose ac- 
tivities may be described as subversive.*"*^ In 1975, the Home Office defined 
subversion as comprising activities ‘which threaten the safety or well-being of 
the State, and are intended to undermine or overthrow parliamentary democ- 
racy by political, industrial or violent means’.*^ On this basis, since 1969 the 


® Gmnd 6496, 1976, p95. 

® Ibid. In 1983, police officers who shot the wrong man (Stephen Waldorf) mistakenly 
believing him to be an armed and dangerous criminal, were acquitted by a jury of criminal 
liability; he was later paid substantial compensation by the police. For other firearms 
incidents, see Ewing and Gearty, Freedom under Thatcher^ p 18. 

C 7234, pp 10, 12. 

" See Reports on medical and toxicological aspects of CS gas, Gmnd 4173, 1969; Gmnd 4775, 
1975. 

On the power to make it available to the police, see R v Home Secretary, ex parte Northumbria 
Police Authority [1989] QB 26. 

Kitson, Low Intensity Operations, 

See eg Kitson’s definition at p 3 of subversion as ‘all illegal measures short of the use of armed 
force taken by one section of the people ... to overthrow those governing the country ... or to 
force them to do things which they do not want to do’; and note the reference to the role of the 
law at pp 69-70. 
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scale of subversive activities in Northern Ireland has required the armed forces 
to share with the police a difficult and unenviable role in maintaining internal 
security,^® Reference has been made already to the grave errors made in the 
adoption of interrogation in depth against selected internees.*^ In 1972, the 
Northern Ireland Court of Appeal decided that the Northern Ireland Parlia- 
ment under the Government of Ireland Act 1920 had no legal authority to 
confer powers of arrest upon the armed forces; this decision led instantly to 
legislation which retrospectively conferred this power upon the Stormont 
Parliament. 

The legal position of the soldier called to assist the civil authorities in North- 
ern Ireland to contain terrorist or political violence may not be the same as that 
of his counterpart called to assist the civil authorities elsewhere for other 
purposes: 

There is little authority in English law concerning the rights and duties of a member of 
the armed forces of the Crown when acting in aid of the civil power; and what little 
authority there is relates almost entirely to the duties of soldiers when troops are called 
upon to assist in controlling a riotous assembly. Where used for such temporary purposes 
it may not be accurate to describe the legal rights and duties of a soldier as being no more 
than those of an ordinary citizen in uniform. But such a description is in my view 
misleading in the circumstances in which the army is currently employed in aid of the 
civil power in Northern Ireland ... In theory it may be the duty of every citizen when an 
arrestable offence is about to be committed in his presence to take whatever reasonable 
measures are available to him to prevent the commission of the crime; but the duty is one 
of imperfect obligation and does not place him under any obligation to do anything by 
which he would expose himself to the risk of personal injury ... In contrast to this a 
soldier who is employed in aid of the civil power in Northern Ireland is under a duty, 
enforceable under military law, to search for criminals if so ordered by his superior 
officer and to risk his own life should this be necessary in preventing terrorist acts. For 
the performance of this duty he is armed with a firearm, a self-loading rifle, from which a 
bullet, if it hits the human body is almost certain to cause serious injury if not death. 

Considerable controversy has arisen from time to time as a result of the use of 
firearms by the military, with several cases having come before the courts, albeit 
that all but one resulted in the acquittal of the soldier concerned. 

In Attorney-General for Northern Ireland's Reference (No 1 of 1975 f the accused was a soldier 
on foot patrol who shot and killed a young man in an open field in a country area in 
daylight. The shot had not been preceded by a warning shot and the rifle was fired after 
the deceased ran off after having been told to halt. The area was one in which troops had 
been attacked and killed by the IRA and where a surprise attack was a real threat. When 
the accused fired, he believed that he was dealing with a member of the IRA, but he had 
no belief at all as to whether the deceased had been involved or was likely to be involved 
in any act of terrorism. In fact, the deceased was an ‘entirely innocent person who was in 
no way involved in terrorist activity’. After the soldier’s acquittal for murder, the House 


See eg the critical study by Evelegh, Peace Keeping in a Democratic Society. 
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of Lords held that the stated circumstances (where 1i<‘ fires to kill or seriously wound an 
unarmed person because he honestly and reasonably believes that person is a member of 
a prescribed organisation (in this case the Provisional IRA) who is seeking to run away, 
and the soldier’s shot kills that person’) raised an issue for the tribunal of fact as to 
whether the Crown had established beyond reasonable doubt that the shooting consti- 
tuted unreasonable force. According to Lord Diplock, (at p. 1 38) ‘there is material upon 
which a jury might take the view that the accused had reasonable grounds for apprehen- 
sion of imminent danger to himself and other members of the patrol if the deceased were 
allowed to get away . . . , and that the time available to the accused to make up his mind 
was so short that even a reasonable man could only act intuitively’. 

The use of firearms has most recently given rise to allegations of a shoot-to-kill 
policy, these being directed at both the RUC and the armed forces.*^ The 
allegations were sufficiently serious that an enquiry was appointed under the 
chairmanship of Mr John Stalker, the deputy chief constable of Greater Man- 
chester.^ Following Mr Stalker’s removal from the inquiry in controversial 
circumstances, it was completed by Mr Sampson, the chief constable of West 
Yorkshire. No evidence was published to substantiate the allegations.^ 


C. Martial law 

The meaning of martial law 

The term martial law may be given a variety of meanings. In former times 
martial law included what is now called military law.^'^In international law, 
martial law refers to the powers exercised by a military commander in occu- 
pation of foreign territory. In the present context, martial law refers to an 
emergency amounting to a state of war when the military may impose restric- 
tions and regulations upon citizens in their own country.^ In such a situation of 
civil war or insurrection, the ordinary functioning of the courts gives way before 
the tasks of the military in restoring the conditions which make normal govern- 
ment possible. Unlike the use of armed forces for restoring order during riots, 
when the military are subject to direction by the civil authorities and to control 
by the courts if excessive force is used, under martial law the military authori- 
ties are (for the time being) deemed the sole judges of the steps that should be 
taken. These steps might involve taking drastic steps against civilians, for 
example, the removal of life, liberty or property with due process of law, but 
possibly accompanied by the creation of military tribunals to administer sum- 
mary justice. Such tribunals are not to be confused with the courts-martial 
which regularly administer military law. 

It would be wrong to state the principal aspects of martial law as if they were 
part of present day law, if only for the reason that within Great Britain oc- 


^ For suggestions that this alleged policy conflicts with the EGHR, sec Farrell v United Kingdom 
(1983) 5 EHRR 466. 

^ See Stalker, Stalker, 

* See HC Deb, 25 January 1 988, cols 2 1 -35. 

^ Chl6. 
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casions for the exercise of martial law have not arisen since at least 1800. 
Moreover, the Petition of Right 1628 contains a prohibition against the issue by 
the Crown of commissions of martial law giving the army powers over civilians 
at least in time of peace, and the meaning of this prohibition is far from clear 
today.^ In times of national emergency today. Parliament prefers to give the 
civil and military authorities wide powers of governing by means of temporary 
statutory powers. It is submitted, therefore, that any discussion of the possible 
operation of martial law in Great Britain must assume that Parliament itself is 
prevented by the urgency of events from giving the necessary powers to the 
military authorities. If Parliament is sitting but refuses to pass emergency 
legislation, there would seem to be great difficulty, from a constitutional stand- 
point, in accepting that extraordinary powers of the military arise by process of 
common law.^ Moreover, short of a military coup, or an extreme emergency in 
which human survival becomes the only criterion, it must be assumed that the 
government continues to control the armed forces and to be responsible for their 
use to Parliament. In Northern Ireland since 1969, at no time has the British 
government invoked the doctrine of martial law as a justification for exempting 
the actions of the forces from scrutiny in the courts; instead there has been 
reliance on statutory powers, or on the use of common law powers falling far 
short of a martial law situation. 

An attempt to describe the doctrine of martial law must be based upon case- 
law arising out of the Boer War, the civil war in Ireland early in the 1920s, and 
incidents in the earlier history of British colonies. But only the future can tell 
whether this mingled case-law is applicable in Great Britain: and may we long 
remain in uncertainty.® During the two world wars, the civil and criminal courts 
continued to function in Great Britain although their operation was subject to 
statutory restrictions. No state of martial law was declared. The Defence of the 
Realm Act 1914 authorised for a few months the trial of civilians by court- 
martial for offences against defence regulations. The Emergency Powers 
(Defence) (No 2) Act 1940, passed under the threat of imminent invasion, gave 
authority for special war zone courts to exercise criminal jurisdiction if, on 
account of military action, criminal justice had to be more speedily adminis- 
tered than in the ordinary courts. Such courts were never required to sit. In 
Northern Ireland since 1968, the ordinary civil and criminal courts have con- 
tinued to function, although in dealing with terrorist offences the powers and 
procedures of the criminal courts have been much amended.^® 

Position of the courts during martial law 

If in a state of civil war or insurrection the administration of justice breaks down 
because the courts are unable to function, it follows as a matter of fact that the 
acts of the military in seeking to restore order cannot be called into question in 
the courts so long as this situation lasts. As the English Law Officers said in 
1838 in relation to the power of the governor of Lower Canada to proclaim 


^ a Marais v General Officer Commanding [1902] AC 109, 115. 
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martial law, martial law 'can only be tolerated because, by reason of open 
rebellion, the enforcing of any other law has become impossible’. ‘ ' If in such a 
situation the executive proclaims martial law, th(‘ proclamation does not 
increase the powers of the military but merely gives notice to the. people of the 
course which the government must adopt to r(‘store order. In 1838 the Law 
Officers considered that, w'h<ui the regular courts wer<‘ in operation, any persons 
arrested by the military must be delivered to the courts to be dealt witli accord- 
ing to law: ‘there is not, as w(‘ <‘onceive, any right in the Crown to adopt any 
other course of proceeding’ 

In 1902, in the Marais case, the Privy Council significantly extended the 
doctrine of martial law by holding that a situation of martial law might exist 
though the civil courts were still sitting. During the Boer War martial law had 
been proclaimed over certain areas of Cape Colony: Marais, a civilian, sought 
in the Supreme Court at Cape 'Fown to challenge the legality of his arrest and 
detention for breach of military rulers in an area subject to martial law. Lord 
Halsbury, on behalf' of the Judicial Committee, declared that where war 
actually exists, the ordinary courts have no jurisdiction over the military auth- 
orities, although there might often be doubt as to whether a situation of war 
existed, as oppo.scd to a mere riot or other disturbance.^'^ Once a war situation 
had been recognised to exist, the military would presumably be able to deal 
with the inhabitants of an area under martial law on the same footing as the 
population of a foreign territory occupied during a war between states, subject 
only to the possibility of being called to account for their acts in civil courts after 
the resumption of normal government at a later date.‘‘^ 

Advantage of the Marais case was taken by the UK government during the 
serious disturbances in Ireland in 1920-21. Early in 1920 the Westminster 
Parliament passed the Restoration of Order in Ireland Act, which gave excep- 
tional powers to the executive, created new oflences, provided for civilians to be 
tried and sentenced by properly convened courts-martial and prescribed the 
maximum penalties that could be imposed. Yet in December 1920, martial law 
was proclaimed in areas of Ireland and the General Officer Commanding the 
army declared inter alia that any unauthorised person found in possession of 
arms would be subject to the death penalty. The General also established 
informal military courts for administering summary justice to those alleged to 
have committed the prohibited acts. In i? y Allen, the King’s Bench Division in 
Ireland refused to intervene in the case of a death sentence imposed by such a 
military court on a civilian for possession of arms. The court held that a state of 
war existed in the area in question; that military acts could not therefore be 
questioned in the civil courts even though the latter were still operating; and 
that the army authorities could take the lives of civilians if they deemed it to be 
absolutely essential. It was immaterial that Parliament had not authorised the 
death penalty for unauthorised possession of arms. 


Opinion ofj Campbell and RM Rolfe, 16 January 1838; Keir and Lawson, op cit, p 231. 
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The decisions of other Irish courts were not all so favourable to the army. In 
Egan V Macready, O’Connor MR distinguished the Marais case, holding that the 
Restoration of Order in Ireland Act 1920 created a complete code for military 
control of the situation which excluded the power of the army to impose the 
death penalty where Parliament had not granted this; he ordered the prisoner to 
be released by issuing habeas corpus. In R (Garde) v Strickland^ the court in 
strong terms asserted its power and duty to decide whether or not a state of war 
existed which justified the application of martial law, holding also that, so long 
as that state existed, no court had jurisdiction to inquire into the conduct of the 
army commander in repressing rebellion. In Higgins v Willis, in which an 
action was brought for wrongful destruction of a civilian’s house, the court 
declared that the plaintiff had a right to have his case against the military 
decided by the courts as soon as the state of war had ceased. In the only 
decision by the House of Lords, Re Clifford and 0 ^Sullivan, on facts similar to 
those in R V Allen it was held that the courts could not by issuing a writ of 
prohibition review the proceedings of a military tribunal set up under a procla- 
mation of martial law.^® This decision turned on the technical scope of the writ 
of prohibition, at that time considered to be available only against inferior 
bodies exercising judicial functions. The House of Lords regarded the military 
tribunal in question, which was not a regularly constituted court-martial, as 
merely an advisory committee of officers to assist the commander-in-chief; 
moreover its duties had already been completed. The House expressly refrained 
from discussing the merits of other remedies that might be available, for 
example, a writ of habeas corpus. It followed that the army’s decision to take 
the life of a citizen did not become subject to judicial control merely because an 
informal hearing had been given to the civilian by a military tribunal. 

Position of the courts after martial law ends 

After termination of the state of martial law, the courts have jurisdiction to 
review the legality of acts committed during the period of martial law. It is not 
possible to state with any certainty what standards will be applied by the courts 
in respect either of criminal or civil liability. First, there is no doubt that at 
common law many acts of the army which are necessary for dealing with civil 
war and insurrection will be justified; nor would there be liability at common 
law for damage to person or property inflicted accidentally in the course of 
actual fighting.^ But what is not clear is whether the test should be that of strict 
necessity or merely bona fide belief in the necessity of the action, nor whether a 
stricter standard may be required in the case of some acts than others, nor 
where the burden of proof should lie. Secondly, there is uncertainty as to the 
legal effect of superior orders.^ Thirdly, in the past it was usual after martial law 
for an Act of Indemnity to be passed giving retrospective protection to the 


[1921] 1 IR 265, criticised in Heuston, Essays in Constitutional Law^ p 158. 
[1921] 2 IR 317. 

[1921] 2 IR 386. 

[1921] 2 AC 570. 

2° Gh30. 

* Burmah Oil Co v Lord Advocate [1965] AC 75; and ch 12 E. 

2 Chl6. 




Chapter 25: Emergency powers 587 


armed forces. On the basis of Wright v Fitzgerald‘S it would seem that in interpret- 
ing an Indemnity Act, the courts presume that Parliament does not intend to 
indemnify a defendant for merely wanton or cruel acts not justified by the 
necessities of the situation, but the extent of protection depends on the terms of 
the Indemnity Act, which may be both explicit and very wide.‘^ 


D. Emergency powers in peace and war 

While the Crown has some emergency powers under the prerogative, particu- 
larly in time of war or invasion, these powers are generally too uncertain for the 
government to rely on them.*^ During the two world wars. Parliament conferred 
exceptional powers for the conduct of the war and the maintenance of civilian 
life. During time of peace there is permanent statutory authority by which a 
state of emergency may be declared, and machinery has existed in the Civil 
Contingencies Unit of the Cabinet Office for enabling the government to re- 
spond rapidly in emergency situations, if necessary by the activation of regional 
emergency committees throughout the country.^ 


Emergency powers in peacetime 

By the Emergency Powers Act 1920, as amended in 1964, a wide power to 
govern in emergency by means of statutory regulations is conferred on the 
executive, subject to parliamentary control. This power arises only when a state 
of emergency has been declared by royal proclamation. A proclamation of 
emergency may be issued if at any time it appears to the Crown that there have 
occurred, or arc about to occur, events of such a nature as to be calculated to 
deprive the community, or any substantial part of it, of the essentials of life by 
interfering with the supply and distribution of food, water, fuel or light, or with 
the means of locomotion. Such events might include a strike in one or more 
major public utilities or industries, natural disasters or a serious nuclear acci- 
dent. A proclamation can remain in force only for one month, though the 
emergency may be prolonged by the issue of a fresh proclamation. The procla- 
mation must be forthwith communicated to Parliament. If Parliament is not 
sitting, it must be summoned to meet within five days. 

So long as a proclamation is in force, regulations may be made by Order in 
Council for securing the essentials of life to the community. Such powers may be 
conferred on government departments, the armed forces and the police as may 
be deemed necessary for preserving peace or for securing and regulating the 
supply and distribution of necessities for maintaining the means of transport, 
'and for any other purposes essential to the public safety and the life of the 
community’ (1920 Act, s 2(1)). But the regulations may not impose compulsory 
military service or industrial conscription, nor make it an offence for anyone to 
take part in a strike or peacefully persuade others to do so. Regulations may 
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provide for the trial, by courts of summary jurisdiction, of persons guilty of 
offences against the regulations, subject to maximum penalties; but existing 
procedure in criminal cases may not be altered and no right to punish by fine or 
imprisonment without trial may be conferred. The regulations must be laid 
before Parliament and expire after seven days unless a resolution is passed by 
both Houses providing for their continuance. 

The 1920 Act has been used 12 times, to deal with strikes by coalminers, 
dockers, power workers as well as others. Indeed, no fewer than five states of 
emergency were declared by the Conservative government between 1970 and 
1974. However, the Act has not been used since then despite the fact that there 
have been major public sector strikes, including the so-called winter of discon- 
tent of 1978/79 and the miners’ strike of 1984/85. The Act thus appears to have 
fallen into disuse, with governments preferring to rely on other powers when 
faced with major conflict in the public services.^ These include the Emergency 
Powers Act 1964, s 2 of which gave permanent force to defence regulations 
originating in the Second World War that enable members of the armed forces, 
by order of the Defence Council, to be temporarily employed in agriculture or in 
‘urgent work of national importance’.*^ This has enabled troops to be used to 
maintain essential services and utilities which have been interrupted by strikes, 
notably during the firemen’s strike in 1977/78 and the prison officers’ strike in 
1980." 

Also potentially important in the context of some industrial action are the 
emergency powers provisions in the privatisation statutes. For example, the 
Electricity Act 1989 authorises the Secretary of State to give ‘such directions of 
a general character as appear to the Secretary of State to be requisite or 
expedient for . . . mitigating the effects of any civil emergency which may occur’ 
(s96(l)). A civil emergency means ‘any natural disaster or other emergency 
which, in the opinion of the Secretary of State is, or may be, likely to disrupt 
electricity supplies’ (s 96(7)). It has been claimed that an unpublished directive 
was issued by the Energy Secretary in 1990 to the electricity generating com- 
panies to hold £1 billion of coal stocks as insurance against a miners’ strike.*" 
The stockpiling of coal may have been a major factor in determining the 
outcome of the 1984/85 miners’ strike.** 


Emergency powers in time of war 

Before the mid 19th century, it was the practice in times of national danger to 
pass what were often known as Habeas Corpus Suspension Acts.*^ Such Acts 
took various forms. Some prevented the use of habeas corpus for securing 
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speedy trial or the right to bail in the case of persons charged with treason or 
other offences. Others conferred wide powers of arrest and detention which 
would not normally have been acceptable. After the danger was over, it was 
often the practice to pass an Indemnity Act to protect officials retrospectively 
from liability for illegal acts which they might have committed. During the two 
world wars, habeas corpus was not suspended but extremely wide powers were 
conferred on the executive. The Defence of the Realm Acts 1914-15 empowered 
the Crown to make regulations by Order in Council for securing public safety or 
for the defence of the realm. In iJ y Halliday, ex parte Zadig the House of Lords 
held that this general power was wide enough to support a regulation authoris- 
ing the Secretary of State to detain persons without trial on the grounds of their 
hostile origins or associations.^^ Dissenting, Lord Shaw of Dunfermline declined 
to infer from the delegation of a general power to make regulations for public 
safety and defence that a man could be detained without trial and without being 
accused of any offence. 

Wide as were the powers of the executive, it was still possible to challenge 
defence regulations in the courts. 

In Attorney- General v Wilts United Dairies Ltd}"^ an attempt by the Food Controller to 
impose a charge of two pence a gallon as a condition of issuing licences for the supply of 
milk was held invalid, on the ground that the Food Controller’s power under a defence 
regulations to regulate the supply of milk did not confer power to impose charges upon 
the subject. Doubt was also expressed whether a regulation conferring such a power 
would have been within the general power to make regulations for the public safety or 
the defence of the realm. 

In Chester v Bateson^^ a defence regulation empowered the Minister of Munitions to 
declare an area in which munitions were manufactured to be a special area. The 
intended effect of such a declaration was to prevent any person without the consent of the 
minister from taking proceedings to recover possession of any dwelling-house in the area, 
if a munitions worker was living in it and duly paying rent. It was held that Parliament 
had not deliberately deprived the citizen of access to the courts and that the regulation 
was invalid, since it could not be shown to be a necessary or even reasonable way of 
securing the public safety or the defence of the realm. 

Such decisions help to explain the passing after the war of the wide Indemnity 
Act 1920 and a separate Act relating to illegal charges, the War Charges 
Validity Act 1925. 

When the war was declared in 1939, the Emergency Powers (Defence) Act 
1939 empowered the making of regulations by Order in Council which 
appeared necessary or expedient for the public safety, the defence of the realm, 
the maintenance of public order, the efficient prosecution of any war in which 
His Majesty might be engaged and the maintenance of supplies and services 
essential for the life of the community. There followed a list of particular 
purposes for which regulations could be made, including the detention of 
persons in the interests of public safety or the defence of the realm. To avoid 
another Wilts United Dairies case, the Treasury was empowered to impose 


[1917] AC 260. 
(1921) 37 TLR884. 
[1920] 1 KB 829. 
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charges in connection with any scheme of control under Defence Regulations. 
Treasury regulations imposing charges required confirmation by an affirmative 
resolution of the House of Commons. Other regulations had to be laid before 
Parliament after they were made and could be annulled by negative resolution 
within 28 days.^^ Compulsory military service was imposed by separate 
National Service Acts and compulsory direction of labour to essential war work 
was authorised by the Emergency Powers (Defence) (No 2) Act 1940. 

Although access to the courts was not barred, the scope for judicial review of 
executive action was limited. Thus the courts could not consider whether a 
particular regulation was necessary or expedient for the purposes of the Act 
which authorised it.^^ The courts could, however, hold an act to be illegal as 
being not authorised by the regulation relied upon to justify it.^^ Special prob- 
lems of judicial control arose in relation to the power of the executive to 
authorise detention without trial in the interests of public safety or the defence 
of the realm. Under Defence Regulation 18B, the Home Secretary was em- 
powered to detain those whom he had reasonable cause to believe came within 
specified categories (including persons of hostile origin or association) and over 
whom it was necessary to exercise control. Persons detained could make objec- 
tions to an advisory committee appointed by the Home Secretary. The Home 
Secretary had to report monthly to Parliament on the number of persons 
detained and the number of cases in which he had not followed the advice of the 
committee. It was open to a detainee to apply for habeas corpus, but such 
applications had little chance of success in view of the decision of the House of 
Lords in Liversidge v Anderson}^ In spite of a powerful dissenting judgment by 
Lord Atkin, the House took the view that the power to detain could not be 
controlled by the courts, if only because considerations of security forbade proof 
of the evidence upon which detention was ordered. The words ‘had reasonable 
cause to believe’ only meant that the Home Secretary must have a belief which 
in his mind was reasonable. The courts would not inquire into the grounds for 
his belief, although apparently they might examine positive evidence of mala 
fides or mistaken identity.^® Stress was laid upon the responsibility of the Home 
Secretary to Parliament. In only one case did a person who had been detained 
under the regulation secure his release by habeas corpus proceedings. His 
detention having been ordered on the ground that he was connected with a 
fascist organisation, he was wrongly informed that the order had been made on 
the ground of his being of hostile origins and association. The Divisional Court 
ordered his release, but the Home Secretary thereupon made a new order for his 
detention.^ 


Gh27. 

Rv Comptroller-General of Patents, ex parte Bayer Products [1941] 2 KB 306, See also Pollok School v 
Glasgow Town Clerk 1946 SC 373. 

Eg Fowler & Co (Leeds) Ltd v Duncan [1941] Ch 450. 

[1942] AC 206; and see C K Allen (1942) 58 LQR 232 and RF V Heuston (1970) 86 LQR 33. 
Lord Wright at 261. The majority decision in Liversidge v Anderson cannot now be relied on as 
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Home Secretary, ex parte Khawaja [1984] AC 74, 1 10 (Lord Scarman) and see eg Ridge v Baldwin 
[1964] AC 40, 73 (Lord Reid). 

^ R V Home Secretary, ex parte Budd [1942] 2 KB 14; The Times, 28 May 1941 . On Regulation 18 B 
generally, see Simpson, In the Highest Degree Odious. 
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E. Emergency powers and political violence 

For the past 20 years the population of Northern Ireland which totals 1.5 million people, 
has been subjected to a campaign of terrorism. More than 2,750 people, including almost 
800 members of the security forces, have been killed and 3 1 ,900 more have been maimed 
or injured. The campaign of terror has extended to the rest of the United Kingdom and 
to the mainland of Europe. “ 

Special powers to deal with threats to security have long been known in North- 
ern Ireland. It was under the Civil Authorities (Special Powers) Act 1922 
passed at Stormont that internment of suspected terrorists was introduced in 
1971.^ That Act was eventually replaced by the Northern Ireland (Emergency 
Provisions) Act passed at Westminster in 1973, amended in 1975 and 1977 and 
re-enacted in 1978.'^ Following a review of the legislation by Sir George Baker"' 
further re-enactment occurred in 1987 and again in 1991 following an extensive 
review by Viscount Colville.^' So far as Britain is concerned, it was only when 
serious bomb attacks were made by the IRA in Birmingham in 1974 that 
Parliament within a few hours passed the Prevention of Terrorism (Temporary 
Provisions) Act 1974 to give additional powers to the police and the government 
for dealing in Great Britain with suspected terrorists. The 1974 Act was re- 
enacted in 1976, after fuller consideration from Parliament than had been given 
to it in 1974. A detailed review of the operation of the 1976 Act was undertaken 
in 1978 by Lord Shackleton and again in 1983 by Lord Jcllicoc,^ and the Act 
was re-enacted with modifications in 1984.® Like its predecessors, the 1984 Act 
had a life of only five years, subject to annual renewal. In 1987 a review by 
Viscount Colville concluded that legislation of this kind continued to be necess- 
ary,^ thus leading to the Prevention of Terrorism (Temporary Provisions) Act 
1989. Unlike its two predecessors, this measure has not been enacted for a 
period of five years only, though like its predecessors it is subject to annual 
renewal by Parliament. The same is true of the Northern Ireland (Emergency 
Provisions) Act 1991. 

Prevention of Terrorism (Temporary Provisions) Act 1989*^ 

Part I of the 1989 Act restricts freedom of association in Great Britain by 
proscribing specified organisations. These are respectively the IRA and the 


2 Fox V United Kingdom ( 1991 ) 13 EHRR 157, at 160. 

^ For criticism of the 1922 Act, see report of a commission of inquiry appointed by the National 
Council for Civil Liberties, 1936. See also Calvert, Constitutional Law in Northern Ireland, ch 20 
and Emergency Powers: A Fresh Start (Fabian Tract 416), 1972. 

The 1973 Act was preceded by the Diplock report, Cmnd 5185, 1972 and the Northern 
Ireland (Emergency Provisions) Amendment Act 1975 by the Gardiner report, Cmnd 5847, 
1975. 

^ Cmnd 9222, 1984. 

^ See Cm 1115, 1990. 

’ Cmnd 7324, 1978; Cmnd 8803, 1983. 

® Prevention of Terrorism (Temporary Provisions) Act 1984. 

® Cm 264, 1987. 

See Bonner, Emergency Powers in Peacetime', Walker, The Prevention of Terrorism in British Law. On 
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Irish National Liberation Army, though the Secretary of State may by order 
add to Schedule 1 ‘any organisation that appears to him to be concerned in, or 
in promoting or encouraging, terrorism occurring in the United Kingdom and 
connected with the affairs of Northern Ireland’ (sl(2)(a))J' In cases of 
urgency, such orders may be made without being approved by a resolution of 
each House (s 1(3)). By s 2 it is an offence to belong to a proscribed organis- 
ation; solicit or invite support for such an organisation; or to organise a meeting 
(whether in public or private) in support of such an organisation. Breach of 
these provisions may lead to imprisonment on conviction on indictment for up 
to ten years or a fine or both. It is an offence under s 3 for any person in a public 
place to wear any item of dress or wear, carry or display any article ‘in such a 
way or in such circumstances as to arouse reasonable apprehension that he is a 
member or supporter of a proscribed organisation’. For this purpose a public 
place includes any highway or any premises to which at the material time the 
public have or are permitted to have access (s 3(3)). Conduct violating s 3 may 
also be unlawful under s 1 of the Public Order Act 1936, which makes it an 
offence to wear a political uniform in public.*’"^ Although this was designed 
initially for use against fascists, the provision was revived in 1975 when it 
was employed successfully against IRA members who led funeral processions 
in England, dressed in dark pullovers, dark berets and dark glasses. The 
restrictions in the 1989 Act are, however, wider, there being no need to 
show that the demonstration of support amounts to the wearing of a uniform as 
such. 

Part II restricts the freedom of movement within the United Kingdom by 
authorising the Secretary of States to issue exclusion orders where it ‘appears to 
him expedient to prevent acts of terrorism’ connected with the affairs of 
Northern Ireland (s4). An exclusion order may be made against a person 
whom the Secretary of State is satisfied has been concerned in the commission, 
preparation or instigation of such acts. An exclusion order may [a) prohibit 
persons from being in or entering Great Britain (but such an order may not be 
made against a British citizen who at the time is ordinarily resident in Great 
Britain and has been so resident for the preceding three years) (s 5); [b] prohibit 
persons from being in or entering Northern Ireland (subject to a restriction 
similar to that in {a) in the case of British citizens ordinarily resident in North- 
ern Ireland) (s 6); {c) prohibit any person who is not a British citizen from being 
in or entering the United Kingdom (s 7). Where an exclusion order is served on 
a person, he may within seven days submit written representations to the 
Secretary of State; such representations arc referred by the minister to a person 
nominated to act as an adviser. The adviser grants an interview to the person 
excluded if he requests one, but the final decision rests with the Secretary of 
State (Sched 2). Exclusion orders require the persons named to be removed 
from Great Britain, Northern Ireland or the United Kingdom (as the case may 


Terrorism is defined throughout to mean ‘the use of violence for political ends, and includes 
any use of violence for the purpose of putting the public or any section of the public in fear’ 
(s20(l)). 

See ch 23 above. 

O^Moran v DPP [1975] QB 864. 

For the definition of terrorism, see note 1 1 above. 
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be).^^ Although the minister’s powers arc in principle subject to judicial review, 
the courts have been unwilling to intervene. In R v Home Secretary, ex parte Stitt,^^' 
the Divisional Court held that the minister was not required to give reasons for 
his decision that a person was ‘concerned in the commission, preparation or 
instigation of acts of terrorism’ when he made an exclusion order restricting a 
person from entering any part of Great Britain. In so holding, the court noted 
that the Act ‘accorded a comprehensive package of rights to candidates for 
exclusion’ and that the basis of the refusal to give reasons related to security, the 
court being unwilling to ‘examine the strength of justification once there was 
bona fide evidence that security was involved’. The power has been widely 
criticised and Lord Colville recommended in his 1987 review of the Act that it 
should be allowed to lapse. 

Part III of the 1989 Act makes it an offence to solicit, receive or make 
financial contributions for the support of ‘acts of terrorism’ which until 1989 
meant acts of terrorism connected with the affairs of Northern Ireland, but 
which has been defined since 1989 to include international terrorism (s9).**^ 
Part III also contains new powers to regulate financial assistance for proscribed 
organisations,^^ reflecting the belief of the government that the existing 
measures were insufficient ‘to strike at the financial roots of terrorism’. During 
debate in the Commons, the Home Secretary expressed concern that the IRA 
had devoted effort to fund-raising, its annual income being estimated at be- 
tween £3 million and £4 million. I'his was generated partly by armed robbery 
and extortion, but also by apparently legitimate business activity which gives it 
‘an assured income and a firmer basc’.^ So apart from the direct financing of 
terrorism, it is also an offence to give financial support to a terrorist organis- 
ation, or to enter into, or otherwise be concerned in, an arrangement whereby 
money or other property is made available to a person for terrorist purposes.*^ 
This is intended to cover, for example, banking transactions involving pay- 
ments to a customer’s order, and also ‘an arrangement whereby money or other 
property is made available to a lawful business and either that money, or the 
profits of that activity, is intended to be used for terrorist purposes’.^ Section 1 1 
creates the so-called laundering offence, making it unlawful to enter into an 
arrangement ‘whereby the retention or control by or on behalf of another 
person of terrorist funds is facilitated, whether by concealment, removal from 
the jurisdiction, transfer to nominees or otherwise’. The Act also provides for 
the forfeiture of money or property destined for terrorist use or which was the 
subject of an arrangement for handling or laundering terrorist funds. This 


For political opposition to the exclusion orders expressed during the annual review of the 
Prevention of Terrorism (Temporary Provisions) Act, see HG Deb, 10 March 1993, cols 970- 
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Cm 264, 1987, para 11.6.1. 
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purposes of the Northern Ireland (Emergency Provisions) Act 1991, s 28. 

20 HC Deb, 6 December 1988, col 212 (Mr Douglas Hurd). 

* Ibid, at col 213. 

2 Prevention of Terrorism (Temporary Provisions) Act 1989, s 10(l)(c). 

^ HC Deb, 6 December 1988, col 213. 
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power applies in respect of international terrorism, as well as terrorism in 
connection with the affairs of Northern Ireland. 

Part IV of the 1989 Act deals with police powers of arrest and detention, and 
stop and search. By s 14, a constable may arrest without a warrant a person 
whom he has reasonable grounds for suspecting to be guilty of an offence under 
the Act; to be subject to an exclusion order; or to be concerned in the com- 
mission, preparation or instigation of acts of terrorism, again defined to mean 
international terrorism as well as terrorism connected with the affairs of North- 
ern Ireland. A person so arrested may be detained for up to 48 hours, in 
contrast to the normal 24 hours (or 36 hours in the case of a serious arrestable 
offence) permitted by PACE."* After 48 hours, the detention may be extended by 
the Secretary of State,^ but any such extensions may not exceed five days in all. 
These provisions (previously contained in s 12 of the 1984 Act) were held to 
violate art 5(3) of the European Convention on Human Rights, by which 
arrested or detained persons ‘shall be brought promptly before a judge or other 
officer authorised by law to exercise judicial power and shall be entitled to trial 
within a reasonable time or to release pending trial’. In the view of the Euro- 
pean Court of Human Rights in Brogan v United Kingdom, to hold otherwise 
‘would import into Article 5(3) a serious weakening of a procedural guarantee 
to the detriment of the individual and would entail consequences impairing the 
very essence of the right protected by this provision’. The court pointed out that 
the ‘facts that the arrest and detention of the applicants were inspired by the 
legitimate aim of protecting the community as a whole from terrorism is not on 
its own sufficient to ensure compliance with the specific requirements of Article 
5(3)’.^ The government, however, was unwilling to accept the constraints 
imposed by the Convention, claiming that a facility to hold suspects for up to 
seven days was necessary in the fight against terrorism and that it was not 
possible to introduce ‘a satisfactory procedure for the review of detention of 
terrorist suspects involving the judiciary’.® Consequently the government 
lodged a derogation under art 15 of the Convention to enable it to continue to 
detain for up to seven days without any judicial involvement in the procedure.^ 
Indeed, the detention order need not even be signed by the Secretary of State 
personally (s 19), in contrast to statutory warrants for the interception of com- 
munications.^® 

In Re Gillen's Application^^ the applicant was arrested on 27 January 1988 under the 
Prevention of Terrorism (Temporary Provisions) Act 1984 on suspicion that he had been 
concerned in the commission, preparation or instigation of acts of terrorism. On the 
following day the detention was extended for three days by order of the Secretary of State 
until 1 February. On 29 January an application for a writ of habeas corpus was made for 
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the applicant, alleging that he had been assaulted in the course of interviews to induce 
him to confess and that as a result the detention was unlawful. Hutton J held, ‘The 
discretion to arrest and to hold the suspect in custody in order to question him in relation 
to crime is a discretion to be exercised for the purpose of lawful questioning; to hold a 
person in custody whilst detectives try to extract a confession from him by assaulting him 
is an exercise of the discretion for a wrongful purpose. And under a well established 
principle where a power is exercised for a wrongful purpose the exercise of the power 
becomes unlawful’ (p 53). The court ruled that the applicant would be entitled to a writ 
of habeas corpus if the claims were substantiated. 

Part V of the 1 989 Act confers powers on the police to obtain information for 
the purposes of terrorist investigations. A justice of the peace may issue a search 
warrant if satisfied that a terrorist investigation is being carried out and that 
there are reasonable grounds for believing that there is material on the premises 
which is likely to be of substantial value to the investigation and docs not consist 
of items subject to legal privilege, or excluded or special procedure material. 

In the case of excluded or special procedure material, a constable may apply to 
a circuit judge for an order requiring the person in possession to produce it for 
the constable to take away or give the constable access to it.^^ Unlike PACE, 
there is no provision in the 1989 Act requiring that the application for an order 
should be made inter partes. Where any order is not complied with, or where 
access to the material is needed more immediately, the constable may apply to 
the circuit judge for a warrant to search the premises for the excluded or special 
procedure material, In addition to these measures, which bear a close resem- 
blance to those in PACE, three points call for attention. First, a written order to 
conduct a search (including a search for excluded or special procedure ma- 
terial) may be issued by a police officer of at least the rank of superintendent 
where there arc ‘reasonable grounds for believing that the case is one of great 
emergency and that in the interests of the state immediate action is necessary’. 
Secondly, a circuit judge may on an application made by a constable order any 
named person to provide an explanation of materials seized in pursuance of a 
warrant or an order to produce material. It is a criminal offence to make a false 
or misleading statement under this provision. Thirdly, apart from judicial 
officers in normal cases and senior police officers in urgent cases, the Secretary 
of State may in some circumstances (relating to offences under Part III of the 
Act) issue orders having the same effect as search warrants. This is additional 
to the power of justices and circuit judges and is another example of recent 
legislation conferring ‘quasi-judicial’ power on ministers. 

Northern Ireland (Emergency Provisions) Act 1991 

Part I of the Northern Ireland (Emergency Provisions) Act 1991 deals with 
what are referred to as scheduled offences, defined to include a number of 
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common law offences (for example, murder, manslaughter, riot and kidnap- 
ping) and statutory offences (for example, under the Offences against the 
Person Act 1861, Explosive Substances Act 1883 and the Firearms (NI) Order 
1981).^^ Three points of particular note arise. The first is the limitation of the 
power to grant bail in the case of scheduled offences. In these cases bail may not 
be granted by magistrates but only by a judge of the High Court or Court of 
Appeal, and in determining whether to grant bail, the judge must take into 
account factors which include the character, antecedents and community ties of 
the person (s 3(4) (b)). Secondly, a trial on indictment for a scheduled offence 
shall be held only at the Crown Court in Belfast, unless the Lord Chancellor 
after consulting with the Lord Chief Justice of Northern Ireland directs other- 
wise (s 9). All such trials ‘shall be conducted by the court without a jury’. These 
are the so-called Diplock Courts, introduced following a recommendation by 
Lord Diplock in 1972 to deal with the problem of intimidation of jurors. 
Thirdly, Part I also deals with questions of evidence and onus of proof in 
scheduled offence prosecutions. Courts must exclude or disregard statements 
where there is prima facie evidence that ‘the accused was subjected to torture, 
to inhuman or degrading treatment, or to any violence or threat of violence 
(whether or not amounting to torture), in order to induce him to make the 
statement’ (s ll(2)(b)).^^ In other cases, statements may be excluded if it is 
appropriate to do so in order to avoid unfairness to the accused or otherwise in 
the interests of justice (s 11(3)).^ The onus of proof is effectively transferred to 
the accused on a charge of possession of explosive substances, petrol bombs, or 
firearms: where it is proved that the accused and the oflcnding item were both 
present on any premises, ‘the court may accept the fact proved as sufficient 
evidence of his possessing . . . that article at that time unless it is further proved 
that he did not know of its presence in the premises in question, or, if he did 
know, that he had no control over it’ (s 12(1)).^ 

Part II of the 1991 Act confers wide powers on the police and the armed 
forces. Thus any member of the armed forces on duty or any police constable 
may stop any person ‘so long as it is necessary in order to question him’ for the 
purpose of ascertaining the person’s identity and movements, as well as what he 
knows about a recent terrorist incident (s 23). None of the safeguards laid down 
in Part I of PACE appears to apply here.^ Moreover, a constable may arrest 
without a warrant any person whom he has reasonable grounds to suspect is 
committing, has committed or is about to commit a scheduled offence or any 
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other offence under the Act (s 1 1)^ A member of the armed forces on duty may 
also arrest without warrant, and detain for up to four hours, a person who he 
has reasonable grounds to suspect is committing, has committed or is about to 
commit any offence (s 18). The power of arrest by the armed forces under the 
Act thus appears wider than that of the police, while the requirements for 
executing a lawful arrest arc also different. A member of the armed forces 
making an arrest ‘complies with any rule of law requiring him to state the 
grounds of arrest if he states that he is effecting the arrest as a member of Her 
Majesty’s forces’ (s 18(2)). 

In Murray v Ministry of Defence' the plaintiff had been suspected of the offence of collecting 
money for the purchase of arms for the IRA in the United States. At 7 am armed soldiers 
arrived at her house to arrest her and take her to a screening centre in Belfast. One of the 
soldiers told Mrs Murray to get dressed while the others searched every room in the 
house and asked all the occupants to assemble in one room downstairs. After the plaintiff 
had dressed and come downstairs, she was told by a soldier ‘As a member of the armed 
forces I arrest you’ and was taken to the screening centre where she was released several 
hours later. One issue in subsequent proceedings for wrongful imprisonment was 
whether the failure to tell the plaintiff that she was being arrested until the soldiers were 
about to leave the house rendered the arrest unlawful. The House of Lords held, 
however, that the arrest was lawful and that it was proper to delay speaking the words of 
arrest until all reasonable precautions had been taken to minimise the risk of danger and 
distress. According to Lord Griffiths, ‘If words of arrest are spoken as soon as the house 
is entered before any precautions have been taken to search the house and find the other 
occupants, . . . there is a real risk that the alarm may be raised and an attempt made to 
resist arrest, not only by those within the house but also by summoning assistance from 
those in the immediate neighbourhood’.® 

Part II of the 1991 Act also contains wide powers of entry, search and seizure. 
Thus, any member of the armed forces or any constable may enter any premises 
‘if he considers it necessary to do so in the course of operations for the preser- 
vation of the peace or the maintenance of order’ (s 24). Such a person may enter 
and search any premises or place other than a dwelling-house for the purpose of 
ascertaining whether there are any munitions (s 19). A police officer at least of 
the rank of chief inspector may authorise the entry and search of a private 
dwelling where there are reasonable grounds to suspect that munitions or a 
transmitter are being kept there. ^ 

Part III of the 1991 Act deals with offences against public security and public 
order. This effectively makes similar provision for Northern Ireland to that 


^ There is no longer a right, as there was in s 1 1 of the Northern Ireland (Emergency 

Provisions) Act 1978, for a constable to arrest without warrant any person whom he suspects 
of being a terrorist. As interpreted by the House of Lords in McKee v Chief Constable for Northern 
Ireland [1985] 1 All ER 1 (the suspicion need not be reasonable but must be honestly held), 
the power was found to violate art 5(1) of the European Convention on Human Rights (no 
one to be deprived of liberty except on reasonable suspicion of having committed an offence) in 
Fox V United Kingdom (1991) 13 EHRR 1 57. However, the wide power of arrest in similar 
circumstances in the Prevention of Terrorism (Temporary Provisions) Act 1989, s 14, applies 
to Northern Ireland and appears to take the place of s 1 1. 
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contained in Part I of the Prevention of Terrorism (Temporary Provisions) Act 
1989.^ Thus, membership, support for and the organisation of meetings on 
behalf of a proscribed organisation are criminal offences (s28). However, 
the list of proscribed organisations under this Act is longer than that under the 
Prevention of Terrorism (Temporary Provisions) Act. For in addition to the 
IRA and INLA, the 1991 Act proscribes the Ulster Volunteer Force, the Irish 
People’s Liberation Organisation and five other organisations.^ As with the 
Prevention of Terrorism (Temporary Provisions) Act, the Secretary of State 
may add or remove an organisation from the Schedule (s 28(3) and (4)). The 
most far-reaching offence created by the 1991 Act is in s 27, whereby it is an 
offence for any person to direct at any level the activities of an organisation 
concerned in the commission of acts of terrorism, far-reaching because it 
carries the possibility of life imprisonment. Other offences include the pos- 
session of items intended for terrorist purposes (s 30) and the collection of 
information likely to be useful to terrorists (s31). In the case of both these 
offences, the onus of proof lies with the accused to show that the item was not in 
his possession for terrorist purposes; or that he was not collecting information 
without lawful authority or reasonable excuse. The public display of support for 
a proscribed organisation is an offence under the 1991 Act (s 29) as it is under 
the Prevention of Terrorism (Temporary Provisions) Act (s 3). It is an offence 
for any person without lawful authority or reasonable excuse to wear in a public 
place any hood, mask or other article adapted for use for concealing his identity 
or features. Again the onus is on the accused to prove that he had lawful 
authority or reasonable excuse. 

Part IV of the 1991 Act deals with internment, referred to as ‘the detention of 
terrorists and persons suspected of being terrorists’ (s 34). Internment, ie deten- 
tion without trial, which has a long history in Ireland, was discontinued in 
1975, having proved to be not only highly controversial but also of questionable 
effect. Although the practice was discontinued, the power to re-introduce it has 
been retained, though in 1993 the power was not in use.^^ In Ireland v United 
Kingdom, the European Court of Human Rights held that previous internment 
procedures violated art 5 of the European Convention on Human Rights, but 
that derogation from this commitment could be justified under art 15.^"^ How- 
ever, the techniques employed for the interrogation of interned suspects violated 
art 3 of the Convention as inhuman and degrading treatment. Part V of the 
Act contains certain ‘anti-racketeering’ measures. The intention behind the 
introduction of these measures in 1987 ‘was to cure a mischief whereby bogus 
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firms supplying “security services'’ extorted money from builders, contractors 
and businesses of all kinds. The money went to paramilitary organisations’.^^ 
To combat this, a licensing system was set up, with firms offering security 
services being required to apply for a licence annually. Applicants must 
supply information about the business, including details of any persons 
employed as security guards (s 36). Personnel records arc subject to inspection 
by the police, who may enter the premises of a company providing security 
services and require the records to be produced (s 39). The Secretary of State 
may refuse a certificate only if he is satisfied that a proscribed organisation or a 
‘closely associated’ organisation ‘would be likely to benefit from the issue of the 
certificate’ (s 37). The Secretary of State may revoke a certificate on the same 
grounds, but the holder must be notified of his intention and be given a reason- 
able opportunity to make representations (s 37(6)). There is no statutory right 
to a hearing before a certificate is refused, though the common law duty to act 
fairly may apply to require some right to make representations.^^ This, how- 
ever, is likely to be rather perfunctory, particularly as the minister’s decision 
will be based to some extent on intelligence information which the courts will 
not normally require him to disclose. 

Part VI of the 1991 Act deals with the rights of persons in police custody 
detained under s 14 of the Prevention ofTerrorism Act 1989. Such persons have 
a right to have someone informed of their detention (s 44) and a right of access 
to legal advice (s 45), though in each case this may be delayed where there are 
reasonable grounds to believe that this may damage the investigation or make it 
more difficult to prevent acts of terrorism or to apprehend terrorists. Part VII 
of the 1991 Act contains measures which follow the introduction of similar 
powers for drugs offences in the Drug Trafficking Offences Act 1986. In a 
measure designed ‘to attack the financial sinews of terrorism’,^ the Crown Court 
may make a confiscation order where a convicted person has benefited from 
terrorist related activities (s 47). A confiscation order requires the individual to 
pay an amount equal to what the court assesses to be the value of the benefit 
obtained in this way. The order may be made only if the person in question has 
committed more than one terrorist offence and the realisable property held by 
him exceeds £20,000.^ An order may not be made if in the circumstances of the 
defendant’s engagement in such conduct, it would be unfair or oppressive to do 
so. Finally, Part VIII of the 1991 Act contains compensation measures for 
persons whose ‘real or personal property is taken, occupied, destroyed or 
damaged’ or who suffer any other interference with their private property rights 
(s63). Applications are made to the Secretary of State for Northern Ireland, 
from whom an appeal lies to the county court. In practice, ‘it is most unusual 
for a settlement not to be reached’, and indeed it is the policy of officials to do 
this quickly, ‘especially in respect of damage done in house searches, or in 


Cm 1115, 1990, p 58. 

See now 1991 Act, s 35. 

Seech 29 B. 

See ch 24. 

These correspond with the Police and Criminal Evidence Act 1984, ss 56 and 58, which 
applies in England and Wales only. 

‘ Cmlll5, p60. 

^ Or such other prescribed amounts (s 47(5)). 



600 Part III: The citizen and the state 


temporary occupation by the security forces’.^ Part VIII also empowers the 
Secretary of State to make regulations ‘to make provision additional to the 
foregoing provisions of the Act for promoting the preservation of the peace and 
the maintenance of order’ (s 58). The potential scope of such regulations is very 
broad indeed. 
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Administrative law 



Chapter 26 

The nature and development of administrative 
law 


During the last 25 years, there has been, and continues to be, a remarkable 
growth in litigation seeking judicial review of the decisions of public authori- 
ties.* This may be why the law of judicial review is sometimes thought to be the 
only part of administrative law which lawyers need to know. But this is no more 
correct than to say that family lawyers need study only the law of divorce, or 
tort lawyers only the law of negligence. Certainly, the law of judicial review, to 
be outlined in Chapters 29 and 30, is a vital part of administrative law, but the 
part must not be mistaken for the whole. 

A formal definition of administrative law is that it is a branch of public law 
concerned with the composition, procedures, powers, duties, rights, and liabili- 
ties of the various organs of government which are engaged in administering 
public policies,^ These policies have been cither laid down by Parliament in 
legislation or developed by the government and other authorities in the exercise 
of their executive powers. On this broad definition, administrative law includes 
at one extreme the general principles and institutions of constitutional law 
outlined in earlier chapters; and at the other the minutely detailed rules con- 
tained in statutes and ministerial regulations that govern the provision of com- 
plex social services (such as social security), the regulation of economic activi- 
ties (such as financial services) and environmental law. 

As we will sec below, there is no ‘bright line’ demarcating constitutional and 
administrative law. Moreover, many areas of law concerning activities such as 
taxation, town planning, immigration control and social security are estab- 
lished areas of study in their own right. In this part of the book, emphasis is 
placed on general aspects of administrative law which are important in all areas 
of government. They include delegated legislation; the judicial control of public 
authorities; and the liability of public authorities, notably the Crown, to be sued 
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in contract or tort for damages. There will also be considered the nature and use 
of specialised tribunals, public inquiries, and the Parliamentary Commissioner 
for Administration, all of which enable citizens to express their grievances and 
obtain remedies against official decisions without recourse to the ordinary 
courts. 


Functions of administrative law 

One important function of administrative law is to enable the tasks of govern- 
ment to be performed. Administrative agencies arc created by law and 
equipped with powers to carry out public policies on behalf of the state and in 
the general interest. A second function of the law is to govern the relations 
between various public agencies, for example, between a minister and a local 
authority,^ or between two local authorities.'^ The third function of the law is to 
govern the relations between a public agency and those individuals or private 
bodies over whose affairs the agency is entrusted with power. Thus the law 
serves as a control upon administration, since individuals may challenge the 
acts of an agency which adversely affect them as being contrary to law, for 
example, by being beyond the powers of the agency.*'' In a democratic society in 
which the rule of law is observed, the laws that govern the conduct of public 
authorities will also confer powers of action upon them. Exercise of these powers 
may acutely affect individuals and groups in different ways, sometimes to their 
benefit and sometimes to their detriment. The extent of the powers granted will 
reflect the system of social, economic and political values recognised in a given 
society. 

An individual’s rights are seldom absolute: thus a landowner whose farm is 
required for a new motorway does not have an absolute right to prevent the 
acquisition of that land for a purpose considered to be in the general interest of 
the community. Nor can a parent have an absolute right to send her child to a 
particular state school, regardless of whether or not that school is already full.^ 
Conversely, the powers of public authorities should not themselves be regarded 
as absolute. Few would dispute that individuals, local communities and min- 
ority groups have some right to legal protection when confronted with the 
coercive powers of the state. 

Administrative law serves to ensure that public authorities take their 
decisions in accordance with the lawj it is also a means of promoting the 
accountability of public authorities and of securing some public participation in 
their decisions.^ 


The constitutional background to administrative law 

Earlier chapters described the structure of central government and the civil 
service; the responsibility of ministers to Parliament; the use of public corpor- 
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ations to regulate national industries and other public services; and the nature 
of public powers that affect the individual’s rights and liberties. The legislative 
supremacy of Parliament is relevant to administrative law, since there is no 
court which may hold that the statutory powers of an agency are contrary to the 
constitution. Notwithstanding the supremacy of Parliament, the courts impose 
standards of lawful conduct upon public authorities as a matter of common law, 
and it is arguable that the power to impose such standards is a constitutional 
fundamental. As has been said, the judges ‘may be discovering a deeper consti- 
tutional logic than the crude absolute of statutory omnipotence’.^ 

In a modern legal system, the way that disputes arising out of administration 
are handled is of constitutional significance. Where, as in Germany, there arc 
separate superior courts, one entrusted with interpreting the constitution and 
one dealing with disputes between the citizen and the administration, a distinc- 
tion between constitutional and administrative law can be based on the actual 
work done by the two courts. In the United Kingdom, however, it is impossible 
to draw a hard and fast line between constitutional and administrative law.^ 
Public law disputes arc handled by the same courts that have jurisdiction in 
matters of private law. Many disputes with an administrative background are 
settled on constitutional grounds and may have constitutional repercussions.*^ 
In Wheeler v Leicester City Council f the House of Lords held that a local authority 
had acted unlawfully in depriving a rugby club of the use of the council’s 
playing fields because members of the club had played rugby in South Africa. It 
is immaterial whether this decision appears in digests of case-law under the 
heading of constitutional or administrative law. So too, an area of government 
administered by reliance on prerogative powers (for example, the issue of pass- 
ports) or directly affecting a citizen’s fundamental rights (for example, the 
control of immigration), comes within both constitutional and administrative 
law. Britain’s membership of the European Communities and participation in 
the European Convention on Human Rights have many implications for ad- 
ministrative law. In general, enforcement of the criminal law falls outside the 
scope of administrative law, but administration of the police and the penal 
system often gives rise to disputes about the exercise of official powers (for 
example, over the rights of convicted prisoners to legal protection against the 
prison authorities).*^ The procedures of Parliament fall outside administrative 
law, but the rules of public audit directly affect the working of government 
departments*'^ and so do parliamentary procedures for the scrutiny of delegated 
legislation. *'*^ 

Administrative law and ‘droit administratif ’ 

The study of administrative law in Britain was formerly dominated by the 
comparison which Dicey drew between the system of administrative jurisdiction 
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{le contentieux adniinistratif) in France, under which a special hierarchy of admin- 
istrative courts (notably the Conseil d’Etat) deals with most disputes concern- 
ing the exercise of administrative power, and the common law in England. 
Dicey contrasted the disadvantages involved in a system of administrative 
courts handling disputes between officials and citizens with the advantages 
enjoyed in Britain through the absence of such a system. The common law, as 
Dicey saw it, subjected executive actions to control by the same courts and 
according to the same principles as governed the relationships between private 
citizens. Dicey concluded that the common law system gave the citizen better 
protection against arbitrary action by the executive than the French system. 
Unfortunately, Dicey’s denial that ‘droit administratif’ existed in England led 
many lawyers to suppose that there was no such thing as administrative law in 
the United Kingdom. 

Old beliefs died hard^^ but today administrative law in Britain needs no 
proof of its existence. In 1987, the government circulated a leaflet bringing to 
the notice of civil servants the existence of what it called ‘The Judge Over Your 
Shoulder’, accompanying it with a secret Cabinet memorandum entitled, 
‘Reducing the Risk of Legal Challenges’.^^ The judiciary in Britain arc now well 
aware that their power to control the actions of public authorities is of consti- 
tutional significance. Lord Diplock described the rapid development of ‘a 
rational and comprehensive system of administrative law’ as having been ‘the 
greatest achievement of the English courts’ in his judicial lifetime. Amongst 
those who contributed to this achievement were Lord Reid, the senior judge in 
the House of Lords between 1962 and 1974, and Lord Denning MR who 
presided over the Court of Appeal between 1962 and 1982. 

Despite these developments, there are many differences between the English 
and French approaches to administrative law. The French system still lays 
emphasis on the use of separate administrative courts whereas the British 
system relies heavily upon the superior civil courts. In both systems, the essen- 
tial principles of judicial control are judge-made and do not derive from cither 
codes or statutes. But in France, the heavy price paid for a separate administra- 
tive jurisdiction is a complex body of law relating to the division of jurisdiction 
between the civil and the administrative courts (that is, between the private and 
the public sectors of law); questions of conflict must be settled by the Tribunal 
des Conflits or by legislation. Where the French system gains is that adminis- 
trative courts readily develop rules of procedure (for example, regarding the 
obtaining of evidence from government departments) and rules of substantive 
liability (for example, regarding administrative contracts, or the state’s liability 


The Law of the Constitution, ch 12 and app 2. See F H Lawson (1959) 7 Political Studies 109, 
207; Brown and Bell, French Administrative Law\ and, for a critique of Dicey’s approach to 
administrative law, H W Arthurs (1979) 17 Osgoode Hall LJ 1. 

Mr Maudling, when Home Secretary, said in debating a clause of the Immigration Bill 1971: 
‘I have never seen the sense of administrative law in our country, because it merely means 
someone else taking the Government’s decisions for them’ (Standing Committee B, 25 May 
1971, col 1508). 

See comment by AW Bradley [1987] PL 485 and [1988] PL 1. 

Re Racal Communications Ltd [1981] AC 374, 382 and R v Inland Revenue Commissioners, ex parte 
National Federation of Self-Employed [1982] AC 617, 641. And see Lord Diplock [1974] CLJ 233; 
Lord Scarman [1990] PL 490. 



Chapter 26: The nature and development of administrative law 607 


for harm caused by official acts) which take account of the public setting of the 
disputes. These rules may confer special duties upon the administration (for 
example, liability without fault in certain circumstances), not merely immuni- 
ties. 

By contrast, the British approach, manifest in case-law and in the Crown 
Proceedings Act 1947, has been to apply general principles of liability in con- 
tract and tort to public bodies as well as to private citizens. It was by appli- 
cation of the general law of negligence that the liability of the Home Office was 
decided in respect of harm done by escaping Borstal boys.^^ In respect of the 
judicial control of official decisions, however, special principles of law are neces- 
sary since the jurisdiction to review the validity of official acts has no counter- 
part in private law. In English law, special remedies developed for this purpose 
based on the old prerogative writs of certiorari, prohibition and mandamus. But 
it was formerly impossible to couple these public law remedies with remedies 
such as the declaration of right and the injunction, which serve both private and 
public law purposes. ‘ Moreover, there were periods, notably in the 1950s, when 
the British courts seemed reluctant to exercise jurisdiction over public authori- 
ties and forced the citizen to rely on political remedies. Since the mid 1960s, the 
judges have been more willing to play an active role in umpiring administrative 
law disputes; today they could not be accused of reluctance to find for the 
citizen against the government. While gaps in legal protection for the citizen 
undoubtedly exist, ^ the British courts arc capable of providing an effective, 
authoritative and timely remedy to individuals who challenge the legality of 
official acts. 


Historical development 

One casualty of the 17th century constitutional conflicts was the use of execu- 
tive organs (the King’s Council and the Court of Star Chamber) to enable the 
royal government to control the acts of local officials such as the justices of the 
peace." The effect of the Bill of Rights in 1689 was to restrict prerogative powers 
and to make the King govern through Parliament. The common law courts 
were, with Parliament, regarded as a guarantee against a return to the despo- 
tism of Tudor or Stuart times. When new powers of government were needed, 
they had to be obtained from Parliament. 

In England, there was never a complete separation of the administration 
from the judiciary. The justices of the peace were concerned both with the 
criminal law and with matters of local government such as the poor law, 
licensing and the upkeep of highways and bridges. Administrative powers were 
exercised in judicial forms. The county justices, meeting in quarter sessions, 
continued to govern rural England until their administrative powers were trans- 
ferred to the county councils created in 1888. During the 18th and early 19th 
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centuries, there was little, if any, central control over the activities of the 
justices, but their exercise of power could be challenged in the Court of King’s 
Bench by recourse to the prerogative writs.*^ Particularly after 1832, new bodies 
were established by Parliament such as the poor law guardians, public health 
boards and school boards. They too were controlled on matters of law and 
jurisdiction by means of the prerogative writs. When modern local authorities 
were created and new departments of central government emerged, the Court of 
King’s Bench extended its controlling jurisdiction to include them. In his 
lectures at Cambridge in 1887-88, Maitland argued for a broad approach to 
constitutional law that would include these new organs of government: 

Year by year the subordinate government of England is becoming more and more 
important. The new movement set in with the Reform Bill of 1832: it has gone far already 
and assuredly it will go further. We are becoming a much governed nation, governed by 
all manner of councils and boards and officers, central and local, high and low, exercis- 
ing the powers which have been committed to them by modern statutes.^ 

Since these bodies were exercising statutory powers, disputes about the limits of 
their power were settled by the courts, often but not invariably by recourse to 
the prerogative writs. Thus the procedures of judicial control, which originally 
checked the powers of inferior courts, were used to review the exercise of 
statutory powers first by local authorities and then by ministers of the Crown."^ 
It is a long step from reviewing the rate levied by county justices to pay for 
repairs to a bridge® to reviewing statutory regulations made by the Secretary of 
State for the Environment which seek to bind the whole community as if they 
had been enacted by Parliament.^ Yet in both instances the principle is being 
invoked that it is ultimately for the courts to ensure that inferior courts, tri- 
bunals and other public agencies conform to due standards of legality. 

Inevitably strains on the law have been imposed by the development of this 
jurisdiction. Judicial control on issues of legality must be accompanied by the 
political responsibility of ministers to Parliament. Frequently Parliament has 
created special tribunals to which certain classes of dispute have been referred 
for adjudication. But common law methods have been adapted to changing 
conditions in government. The ultra vires doctrine has been refined to cope with 
more complex legislation; principles have been developed for controlling the 
exercise of discretionary powers; and the rules of natural justice have been 
developed and extended, although this process has been unsystematic and 
haphazard. 

In Scotland, the detailed history of the law is different but the general form of 
the development has been similar. After the abolition of the Privy Council for 
Scotland, following the Union with England in 1707, the Court of Session 
adopted a supervisory role comparable to that of the Court of King’s Bench in 
England. Since the prerogative writs were never part of Scots law, and since a 
separate court of equity was never created, the remedies for controlling inferior 
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tribunals and administrative agencies were obtained from the Court of Session 
by the procedures used for civil litigation between private parties. But the 
principles upon which judicial control was founded were remarkably similar to 
those developed in English law.^ The sheriff' court exercised an important but 
more specific role in enabling many local administrative disputes to be settled 
judicially.^ In the 20th century, much of the development in government has 
been by statute law which applies both in England and Scotland, and the 
response of the Scottish courts has been very similar to that of the English 
courts. 


Reform of administrative law 

The explosion of government in the 20th century did not wait for lawyers and 
academic writers in Britain to acquire an understanding of administrative law. 
The first textbooks on the subject appeared only in the late 1920s. At first a 
narrow approach was taken to the subject, confining it to delegated legislation 
and the exercise of judicial powers by administrative agencies. Only later was a 
broader definition of administrative law adopted as covering all administrative 
powers and duties as well as judicial control of the administration. 

The development of administrative law in Britain in the 1920s and later was 
much influenced by three committees appointed by the Lord Chancellor to 
inquire into aspects of the subject. The first, a committee of lawyers that 
examined the archaic law protecting the Crown and government departments 
from being sued, made no effective progress. The second, the Committee on 
Ministers’ Powers, was appointed in 1929 at a time when a storm of criticism 
was directed against departments by some judges and barristers, by prominent 
academic lawyers at Oxford and a small group of MPs. Indeed, the Lord Chief 
Justice (Lord Hewart) had just published a strident book. The New Despotism, in 
which he argued that Britain was experiencing administrative lawlessness 
rather than the rule of law. The terms of reference of the committee were: 

to consider the powers exercised by, or under the direction of (or by persons or bodies 
appointed specially by), Ministers of the Crown by way of (a) delegated legislation, and 
(b) judicial or quasi-judicial decision, and to report what safeguards were desirable or 
necessary to secure the constitutional principles of the sovereignty of Parliament and the 
supremacy of the law. 

The committee vindicated the civil service from the charge of bureaucratic 
tyranny, analysed in terms of constitutional principle the legislative and judicial 
powers vested in ministers and made recommendations to improve delegated 
legislation and administrative justice. No government adopted its recommen- 
dations, but it had some influence on the drafting of Bills which conferred 
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powers on departments, and eventually the House of Commons in 1944 estab- 
lished a select committee to scrutinise delegated legislation. 

In 1955, when the government machine was again under attack from sections 
of political opinion, the Committee on Administrative Tribunals and In- 
quiries was appointed to review: 

{a) The constitution and working of tribunals other than the ordinary courts of law, 
constituted under any Act of Parliament by a Minister of the Crown or for the purposes 
of a Minister’s functions. 

{b) The working of such administrative procedures as include the holding of an inquiry 
or hearing by or on behalf of a Minister on an appeal or as the result of objections or 
representations, and in particular the procedure for the compulsory purchase of land. 

This committee (the Franks committee) reported in 1957.^*’ In examining tri- 
bunals and inquiries, it covered again ground which the Committee on Minis- 
ters’ Powers had already reviewed (judicial and quasi-judicial decisions taken 
by or for ministers) but, unlike that committee, it found great difficulty in 
distinguishing formally between judicial and administrative decisions. Adopt- 
ing a more pragmatic approach, it examined one by one the procedures which 
fell within its terms of reference and inquired how far the characteristics of 
openness, fairness and impartiality applied to each. The Franks committee 
concluded that judicial control, whether by direct appeal to the courts or by 
review through the prerogative orders, should be maintained and where neces- 
sary extended. These recommendations led directly to the Tribunals and In- 
quiries Act 1958, which set up the Council on Tribunals, and to other action 
implementing the committee’s report. 

The Franks committee’s attention was confined to areas where recourse to a 
tribunal or a public inquiry was already available. The committee could not 
consider those areas of governmental power where neither safeguard existed. 
Nor could the committee consider the provision of a redress for individuals 
suffering from maladministration. These two problems were examined in 1961 
by a non-governmental committee appointed by Justice. The report. The 
Citizen and the Administration, recommended {a) that, except where there are 
overriding considerations of government policy, a citizen should be entitled to 
appeal from a departmental decision on a matter of discretion to an impartial 
tribunal; rather than the creation of many new tribunals, a general tribunal 
should be created to hear miscellaneous appeals against discretionary decisions, 
and {b) that a Parliamentary Commissioner (Ombudsman) be appointed to 
investigate complaints of maladministration. Nothing came of the former rec- 
ommendation, but the first appointment of a Parliamentary Commissioner for 
Administration was made in 1967. The creation of an Ombudsman did not 
affect the rules and procedures of administrative law. In 1969 the English and 
Scottish Law Commissions recommended that a royal commission be 
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appointed to examine administrative law in both English and Scottish law.^^ 
But the government decided against this and asked the two Law Commissions 
to study separately the eirectivcness of administrative law remedies in the 
English and Scottish courts. In 1976, the English Commission recommended 
important procedural reforms and these were implemented between 1977 and 
1981. The procedure of application for judicial review which they created made 
possible access to the High Court for many persons whose complaints of injus- 
tice would previously have gone by dcfault.*^^^ The introduction of a similarly 
named procedure into Scots law did not occur until 1985.^ 

The continuing refusal of governments to approve a general inquiry into 
administrative law led in 1979 to a further initiative being taken by Justice, with 
All Souls College Oxford, to create a committee to review administrative law in 
the United Kingdom, under the chairmanship of Sir Patrick Neill QC. In 1988, 
the committee recommended inter alia that a permanent Administrative 
Review Commission be appointed for consultation and review of administrative 
procedures, that the grounds on which judicial review may be sought should be 
enacted in legislation and that reasons be given for all administrative decisions.^ 
Despite reforms in administrative law made in other Commonwealth coun- 
tries, none of the committee's recommendations were adopted by government. 

In 1991, not least because the procedure of application for judicial review 
seemed in danger of being swamped by its own success, the English Law 
Commission began to review the effectiveness of the changes made in 1977-81.'^ 
Both public authorities and private persons have an interest in an effective 
system of judicial review, but it must not be assumed as self-evident that in 1993 
too many applications for review were being made. 


Law and the administrative process 

The principle that government must be conducted according to law*^ means that 
for every act performed in the course of government there must be legal auth- 
ority; that is, every public authority or official must act intra vires. Just as it is 
from statute or common law that a power must be shown to originate, so also 
will statute or common law determine how, by whom and for what purposes the 
power may be exercised. Thus a tax collector must be able to show, if chal- 
lenged, that Parliament or a body duly authorised by Parliament has conferred 
the power to collect taxes on holders of his office or on the department which he 
serves. Further, taxes must be collected in accordance with the statutory rules 
as interpreted in the courts, and only from those whom the law has made 
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* See note 8 p 609 above and AW Bradley [1987] PL 313. 

^ Administrative Justice: Some Necessary Reforms, discussed by P McAuslan [1988] PL 402 and G T 
Emery [1988] PL 495, 

^ Eg in Australia, the Administrative Decisions (Judicial Review) Act 1977. 

^ See Law Commission Consultation Paper No 126 (1993). Also Lord Woolf [1992] PL 221. 

^ Ch6. 



612 Part IV: Administrative law 


subject to being taxed. ^ The same applies to all officials and agencies whose 
decisions directly affect the rights and duties of private individuals. 

Yet it is not possible to describe the administrative process in terms of law 
alone. There are many administrative tasks (for example, budgeting, coordina- 
tion and planning) to which law is not of primary relevance. Many politicians 
and administrators are likely to view law as a means of achieving social or 
economic policies. In areas of government such as taxation, the detailed rules 
may be found in statutes or injudicial decisions interpreting the statutes. Even 
here, exceptional circumstances may arise in which the revenue authorities 
exercise an extra-statutory discretion not to enforce payment of tax in a situ- 
ation which neither Parliament nor the government can have foreseen.^ But the 
practice of granting extra-statutory concessions would defeat the whole purpose 
of imposing taxes by law if it became widespread; by the nature of a tax 
concession, it may escape challenge in a court of law.^ 

By contrast with taxation, in many areas of government the nature of the 
legal framework is deliberately skeletonic, so as to allow for wide discretion on 
the part of the department concerned in promoting policies which arc nowhere 
laid down in statutory rules. Thus the department responsible for grants to 
industry may wish to make selective grants to certain forms of industry or to 
discriminate between areas of high and low unemployment.'^ Wide discretion is 
found in many other areas of government, such as the control of immigration 
and the control by central government of local authority expenditure. In prin- 
ciple, discretionary powers are subject to control by the courts. In practice, the 
exercise of discretion is often closely controlled through policy decisions taken 
by ministers, or departmental rules which lay down how officials should exer- 
cise their powers. The creation of the Social Fund in 1988 for discretionary 
payments to poor persons in need of the basic necessities of life was a deliberate 
return to a scheme of administrative discretion in place of a scheme of entitle- 
ment based upon statutory regulations.*^ 

The work of many officials is therefore concerned with the administration of 
government policies and the management of public business, rather than with 
the administration of the law as such. It is moreover often very difficult to 
separate the administration of an existing policy from the making of a new 
policy. When a department is exercising discretionary powers and a case arises 
that raises new features, a decision on the facts is likely to serve as a precedent 
for future decisions of a similar kind. Thus the process of administering policy 
gives rise to the formulation of a more detailed policy than had previously 
existed. 

Decision-making within a department is very different from the process by 
which a court settles a dispute between two parties. A civil case, for example, is 


® Daymond’s case, note 7, p 608 above and see the cases cited in ch 17. 

’ See eg Annual Report of Parliamentary Commissioner for 1970, HC 261 (1970-71) p 36 
(refusal to refund gaming licence duty to casino in Scotland). 
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® See eg British Oxygen Co v Board of Trade [1971] AC 610. 

On departmental rules and ‘quasi-legislation’ see pp 638-40 below. 

'' See Social Security Act 1986, s 32 (1); R Drabble and T Lynes [1989] PL 297; T Mullen 
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decided by the judge after hearing evidence and legal arguments brought before 
the court by the parties in an adversary procedure. Oral proceedings usually 
take place in public before the judge, in the presence of the parties and their 
lawyers. A reasoned decision is announced in open court; when made it can be 
challenged only by appeal to a higher court. By contrast, a departmental 
decision is typically taken in secret, without an adversary procedure. Often it is 
not known at what level in the department the decision has been taken, but the 
minister is responsible to Parliament for it. Political pressure may be brought to 
bear on the department both before and after the decision. Except where a 
statute so requires, reasons for the decision need not be given, although political 
pressure may bring about some explanation. 

Although the two processes of administrative and judicial decision-making 
are different, it would be wrong to assume that one method is superior to the 
other or to suppose that a department should always seek to adopt the methods 
of a court. Everything depends on the type of decision to be made and on the 
results which it is desired to achieve from a particular scheme. However, 
decisions that are made on the basis of general rules and after a procedure that 
enables the specific facts to be ascertained and the competing considerations to 
be weighed up by a reasoned process are likely to be fairer and more soundly 
based than if made without such aids to decision-making.^^ Thus many classes 
of decisions are taken not by civil servants in the department but by indepen- 
dent tribunals, which apply a modified form of judicial procedure in making 
decisions. In other cases, Parliament has provided that a stage of the adminis- 
trative process should be exposed to view in the form of a public inquiry, while 
leaving the final decision in the hands of the minister or department. 


Powers, duties and discretion 

As Lord Diplock said. 

The very concept of administrative discretion involves a right to choose between more 
than one possible course of action on which there is room for reasonable people to hold 
differing opinions as to which is to be preferred.*^ 

Only rarely is there placed on an official the duty of taking a specific course of 
action; for example, the duty of a local government official to produce council 
minutes for inspection by an elector.^® In general, administrative action 
involves the exercise of discretion. While it would be wrong to suppose that the 
law regulates all forms of official discretion, there are many important prin- 
ciples of administrative law which govern the exercise of discretion. Adminis- 
trative discretion, although it may be wide, is very rarely unlimited. Even where 
a statute confers a wide discretion on a minister, it is possible to seek a remedy 
in the courts on the ground that a particular decision is beyond his legal 
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authority, for example because it seeks to achieve policies which arc not author- 
ised by the stature. ^ 

If an Act which confers authority to administer a branch of government is 
analysed, it will often be found to confer a broad duty on the minister or on local 
authorities to fulfil certain policy objectives; it may also confer narrower duties 
to act in specified situations; and it will also confer various powers which, will 
promote the purposes of the Act. In administrative law, ‘power' has two mean- 
ings, which are often not distinguished: (a) capacity to act in a certain way (for 
example, power to provide services, or to purchase land by agreement with the 
owner); {b) authority to restrict or take away the rights of others (for example, 
power to acquire land compulsorily, whether or not the owner wishes to sell; 
power to license a trade or occupation). Powers, duties and discretion arc often 
very closely related to each other. There is often a duty to exercise a discretion. 
If a public authority is to fulfil the broad duties laid on it by Parliament, it must 
be equipped with powers which may adversely affect the rights of individuals. If 
use of these powers is challenged in the courts, the authority may rely on its 
broad duty as a justification for its action, while the individual may seek to show 
that the powers in question have not been lawfully exercised. 

So the court may be faced with a dilemma. It is not easy to balance action 
taken on behalf of the public at large against the interests of a single individual 
whose rights, including the free enjoyment of proprietary and other rights, may 
be affected by the public power. The court is not concerned with the political 
merits of the policy adopted by the authority. At the same time, it must protect 
individuals from any attempt to override their rights except by due process of 
law. Thus a judge who reviews the legality of executive action has a different 
constitutional function from that of the administrative body whose decision is 
under review. Questions may well arise before a court as to where the dividing- 
line comes between matters that a public authority should decide and those that 
should be decided by the judges. 

These matters will be considered more fully in later chapters. In the rest of 
this chapter, we first consider two general matters, namely the classification of 
powers and the distinction between public and private law, which are relevant 
to the process ofjudicial control. Thereafter the significance of local government 
in administrative law will be outlined. 

Classification of powers 

Under a written constitution which is founded upon the separation of powers, it 
may be necessary for a court to decide whether legislative or executive action 
has improperly infringed the judicial power. ^ Although this is not the case in the 
United Kingdom, there are several purposes in administrative law for which 
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attempts have been made to classify the powers of government as being legislat- 
ive, administrative or judicial in character.^ Thus under the Statutory Instru- 
ments Act 1946 in its application to earlier statutes, a distinction was drawn 
between instruments which were legislative and those which were executive in 
character/^ The jurisdiction of the Parliamentary Commissioner for Adminis- 
tration applies to ‘action taken in the exercise of administrative functions’ by a 
government department, which may mean that he is not concerned with the 
functions of departments which are legislative in character/^ Under the Crown 
Proceedings Act 1947, s 2(5), the Crown is not liable for the acts of any person 
who is discharging responsibilities of a judicial nature.'’ There arc also other 
purposes for which it may be necessary to decide whether a particular pro- 
cedure may be described as judicial. Thus, absolute privilege at common law 
protects a witness who gives evidence at a statutory inquiry into a teacher’s 
dismissal,^’ but the law of contempt of court docs not extend to administrative 
tribunals, such as a local valuation court which decides disputes about the 
valuation of property under the rating system.^ Under art 177 of the EEC 
Treaty, only a court or a tribunal has power to refer questions for a preliminary 
ruling to the European Court of Justice and this would exclude an administrat- 
ive body without judicial functions.^ 

Apart from these examples, there were formerly two main purposes for which 
emphasis was placed on the classification of functions. First, arising out of the 
history of the prerogative writs outlined above, certiorari and prohibition were 
seen as means by which to control inferior tribunals and other bodies which 
exercised jurisdiction or were required to act judicially. These writs were in fact 
used against many administrative bodies yet, to legitimise the intervention of 
the Court of King’s Bench, administrative functions were often described as 
judicial. Secondly, the rules of natural justice were held to apply when adminis- 
trative bodies were performing judicial functions and were therefore required to 
act judicially.'^ 

While many governmental powers may be described without difficulty as 
legislative (for example, the power to make statutory regulations), administrat- 
ive (for example, the power to decide where a department’s offices should be 
located and when they should be open to the public) or judicial (for example, 
the valuation in a disputed case of land which has been compulsorily acquired), 
many powers are so classifiable only with difficulty and others defy such classifi- 
cation. The body upon whom the power is conferred affords no reliable test of 
the nature of the power. Laws are not always general in application; legislative 
form may be used to apply government policy in an individual case.^^ Govern- 
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ment departments exercise both formal and informal powers of rule-making: 
when is the issue of a circular which delegates executive powers to be regarded 
as a legislative act?^^ How should we classify the decision to build a motor- 
way, the issuing or revocation of a licence,*^ or the dismissal of a chief 
constable?*"^ Does a decision change its character from being judicial to admin- 
istrative if it is vested in a government department instead of a court?^*^’ 

Especially in the 1930s, many attempts were made to distinguish judicial and 
legislative functions from administrative functions. The motive was to bring the 
legislative and judicial powers of departments within a greater measure of 
control by the courts. The attempts were not very successful. One school of 
thought argued that a tribunal which based its decisions on policy or expe- 
diency was legislating, and that the true distinction was between a judicial body 
which looked to existing legal rules to guide it and an administrative body 
which, in effect, had power by the exercise of a wide discretion to make up its 
own rules for deciding a dispute. In opposition to this approach, it was argued 
that there was no real distinction to be drawn between administrative and 
judicial functions, judicial administration being merely a specialised form of 
general administration.*’ In this period, the term 'quasi-judiciar came into 
vogue to describe a function which could not easily be classified as either 
judicial or administrative. It was used variously to describe judicial functions 
vested in a body which was not a court and also powers vested in a department 
which gave rise to a public inquiry. In the latter case, the term quasi-judicial 
was sometimes applied to the whole process of public inquiry and the resulting 
decision, and sometimes merely to the inquiry itself.*^* Today it is best to avoid 
use of the term quasi-judicial wherever possible.*'* 

In exercising their supervisory jurisdiction over public authorities, the courts 
were formerly inclined to apply a classificatory label to a particular decision, 
and then, following application of the label, to draw out certain consequences, 
for example, the availability of certiorari or the application of natural justice. 
This approach often led to circular argument. Thus in Nakkuda AH vjayaratne, 
which would be decided differently today, the Privy Council held that a textile 
licensing controller had no duty to act judicially in revoking a dealer’s licence 
because he was not required by statute to give a hearing to the dealer before 
deciding to revoke.^^^ 

The heresy that a public authority’s powers had to be described as ‘judicial’ 
before its decisions could be subject to judicial review was dispelled by the 
House of Lords in Ridge v Baldwin. Lord Reid stated that in situations where 
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officials had power to make decisions afiecling the rights of individuals, the duty 
to act judicially was readily inferred from the nature of the decision; it was not 
necessary to look for any express judicial elements, such as the duty to give a 
formal hearing.* In the light oi Ridge v Baldwin, the courts today rarely need to 
classify a power as judicial or quasi-judicial in considering the scope of judicial 
review. Administrative functions are subject to the controlling jurisdiction of 
the courts without it being necessary for a court first to apply the appropriate 
label:^ ‘it is the characteristics of the proceeding that matter, not the precise 
compartment or compartments into which it falls’."^ The language of judicial, 
quasi-judicial and administrative functions may still be heard in some judg- 
ments'^ but the classification of functions has lost its earlier significance. Even 
where the rules of natural justice do not fully apply, administrative bodies are 
under a duty to act fairly."' 


Public and private law 

While the need to label functions as legislative, administrative or judicial has 
lost its importance, a recent judicial tendency, which Lord Diplock did much to 
advance, has been to resolve issues as to jurisdiction, liability and procedure by 
asking whether the dispute falls within private or public law. This formal 
distinction is reflected in the structure of many European legal systems. Thus in 
France it determines whether a dispute is decided by the administrative courts 
(tribunaux administratifs) or by the civil courts. By contrast, in Britain the 
superior civil courts exercise an undivided jurisdiction over all justiciable dis- 
putes, whether they concern private citizens or public authorities.® 

Lord Woolf has described public law as ‘the system which enforces the 
proper performance by public bodies of the duties which they owe to the 
public’; and private law as ‘the system which protects the private rights of 
private individuals or the private rights of public bodies’.^ This is a deceptively 
simple distinction. Even apart from the effects of privatisation, there is often no 
clear cut line between public bodies and private persons; and many acts of 
public bodies arc subject to private law.^ Moreover, in the common law tra- 
dition the system which protects the private rights of private individuals is to an 
important extent the system which enforces the performance by public bodies of 
the duties which they owe to the public, at least if the public is regarded as 
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comprising all private individuals.^ To lake personal liberty as an example, 
one’s liberty is protected both by the law of habeas corpus^^^ and by the law of 
tort (the action for false imprisonment): does the former remedy come within 
public law (as it may lead to an order against an official if the applicant’s 
detention is unlawful) and the latter private law (as it may lead to damages 
being paid to the plaintiff)? In the area of property, many disputes (over 
compulsory purchase, for example) arise exactly at the interface between a 
person’s private rights and the powers and duties of the public authority. 

In this difficult matter, it is worthwhile considering (1) the different levels of 
separation between public and private law that may arise, and applying this 
analysis to (2) the broad tasks of the courts in administrative law.*^ {a) The 
most extreme separation occurs where the two bodies of law are administered 
by separate courts and judges, according to separate rules of substance and 
procedure, [b) Separation is less marked when private law and public law 
are applied in different branches of a coordinated court system, by judges 
sharing the same training, but applying distinct rules of substance and pro- 
cedure. (r) An even weaker form of separation exists when public law and 
private law are administered in the same courts, but some of the substantive 
and procedural rules depend on whether a dispute is between private per- 
sons or whether it raises questions of public power, {d) Finally, there may be 
no separation at all, regardless of who the parties to a dispute are and what it 
concerns. 

There are two broad tasks that the courts perform within administrative law. 
The first (which we may call ‘judicial review’) arises when an individual seeks 
to review the legality of a decision taken by public authorities or specialised 
tribunals, and the court must in exercise of this supervisory jurisdiction decide 
whether to uphold or set aside the decision. This task has no close equivalent in 
private law (although in areas of law such as trusts, company and trade union 
law, disputes may arise as to the validity of decisions taken by trustees, com- 
pany directors and trade union committees). The second task (‘public liability’) 
arises when individuals seek compensation in the form of damages for loss 
caused by a public authority’s unlawful acts (for example, a tort or a breach of 
contract). This task plainly has much in common with the ordinary law of tort 
and contract. 

To apply to these two tasks the analysis of levels of separation made above, 
France provides a strong example of [a), entrusting both ‘judicial review’ and 
most ‘public liability’ questions to separate administrative courts. Germany 
and Italy are examples of category {b): ‘judicial review’ is entrusted to the 
administrative courts, but all‘liability’ questions are decided by the civil courts. 
The United Kingdom is an example of (r), both ‘judicial review’ and ‘liability’ 
questions being decided by the ordinary civil courts. Nonetheless, ‘judicial 
review’ questions are decided by a separate procedure; and some ‘public 
liability’ questions are decided by rules that do not apply to ordinary actions 
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in tort or contract. An example of the latter kind arose in Town Investments 
Ltd V Department of Environment: in deciding whether offices in London occu- 
pied by government departments and the US navy were subject to counter- 
inflation legislation, the House of Lords held that the lease of the offices entered 
into by the Secretary of State for the Environment as lessee was governed by 
public law; ‘expressed in the term of art in public law, the tenant was the 
Crown’. 

In English law it was primarily for the purpose of deciding when the separate 
procedure of applying for judicial review must be used that Lord Diplock in 
O'Reilly V Mackman emphasised the public/private law distinction. Adopting 
this approach, the House of Lords in 1983 made a complex analysis of a local 
authority’s duties under the Housing (Homeless Persons) Act 1977. Some of 
these duties (for example, to inquire whether a family was homeless) were held 
to be essentially public law functions, but others (such as the duty to rehouse 
a family once it had been found to be homeless) were held to be private 
law duties. Although the public law and the private law duties concerned the 
same parties, they were said to be enforceable by different procedures in the 
courts. 

This approach to duties arising under a single Act of Parliament is over- 
elaborate and likely to lead to undue complexity of reasoning. It has proved 
very difficult to explain the procedural choices that an intending litigant must 
make solely with reference to the public/privatc law distinction.*^’ In O'Reilly v 
Mackman, for example, a convicted prisoner’s interest in ensuring that the prison 
authorities observed the law in deciding his period of remission was described 
by Lord Diplock as no more than a ‘legitimate expectation’ so far as private law 
was concerned, but a matter of ‘sufficient interest’ to him in public law to justify 
the prisoner in seeking a remedy in the courts.*^ Such a distinction is difficult for 
a common lawyer to understand. 

The most difficult questions that have arisen concern the choice of procedure 
when the same dispute raises both questions of private law rights and public 
law duties. In Davy v Spelthorne Borough Council, the House of Lords held that an 
action in damages for negligence against a local council was ‘an ordinary action 
for tort’ which did not raise ‘any issue of public law as a live issue’. In a 
separate judgment Lord Wilbcrforcc urged caution in use of the public/privatc 
law distinction: 

Before the expression 'public law’ can be used to deny a subject a right of action in the 
court of his choice it must be related to a positive prescription of law, by statute or by 
statutory rules. We have not yet reached the point at which mere characterisation of a 
claim as a claim in public law is sufficient to exclude it from consideration by the 
ordinary courts. 
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Subsequently, in Roy v Kensington Family Practitioner Committee^^^ the House of 
Lords allowed an NHS doctor to sue by ordinary action for statutory payments 
to which he claimed to be entitled, even though as a defence the NHS com- 
mittee relied on a decision that it had taken under statutory powers reducing 
the amount of the payments. 

This matter will be considered further in Chapter 30, but three brief 
comments may be made here. First, the popularity of the procedure of appli- 
cation for judicial review has led to it being used to extend the scope of the 
supervisory jurisdiction of the English courts, with success in relation to bodies 
that exercise regulatory powers in which there is a strong public interest* but 
with less success in respect of bodies concerned with, say, sporting affairs.^ 
Secondly, the public/private law distinction has proved awkward in relation to 
public sector employment/^ Thirdly, the problems under discussion do not arise 
in Scots law, where the supervisory jurisdiction of the Court of Session docs not 
depend on the distinction between private and public law.‘^ 


Local government - a note"' 

The emphasis in this book is on the constitutional structures that underly the 
democratic government of the United Kingdom. In the context of administrat- 
ive law, we are concerned with what public bodies are actually doing in provid- 
ing services, exercising regulatory powers and so on. At a national level, the 
government undertakes such tasks as oversight of the economy, control of the 
physical environment, the provision or supervision of social services such as the 
National Health Service and education, management of the state’s revenues 
(including collection of taxes), the promotion of ‘law and order’ and the main- 
tenance of the judicial system. But, as the example of the police shows, it is 
neither necessary nor at all desirable that all public services should be provided 
directly from Whitehall. 

During the 1980s, local government in Britain (which had been thoroughly 
reorganised early in the 1970s)^ went through one of the most troubled decades 
in its long history. The policies of central government were hostile to the 
maintenance of a vigorous local democracy and much legislation was passed at 
Westminster imposing new restrictions or obligations on local government. The 
Greater London Council and the metropolitan county councils were abolished 
by the Local Government Act 1985. The Local Government Finance Act 1988 
replaced the established system of local taxation (rates on domestic property) 


[1992] 1 AG 624; and see P Cane [1992] PL 193. 

* R V Panel on Take-Overs, ex parte Datafin pic [ 1987] QB 815. 

2 R V Jockey Club, ex parte Aga Khan [ 1 993] 2 All ER 853. 

3 SeeegB Walsh [1989] PL 131. 

^ West V Secretary of State for Scotland 1992 SLT 636; and see WJ Wolfie [1992] PL 625. 

^ For the current law of local government, see Bailey (ed), Cros^ on Local Government Law, Sec 
also Loughlin, Local Government in the Modern State and such works as Byrne, Ij)cal Government in 
Britain and Hampton, Local Government and Urban Politics. See the 10th ed of this book, ch 21, 
for an outline of the history of local government and of the law in 1985. In the notes which 
follow ‘LG’ stands for ‘Local Government’. 

® Ch21AandB. 

’ By the LG Act 1972 (for England and Wales) and the LG (Scotland) Act 1973. 
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with the disastrous community charge, or poll tax. This in turn has given way to 
a new local tax, the council tax.^^ 

Within local authorities, their management methods have been affected by 
such matters as the imposition of new standards of openness and the provision 
of information,'^ compulsory competitive tendering,^” and new restrictions on 
officers and councillors.** By the Local Government Act 1992, Part I, a Local 
Government Commission for England was established to review the structure of 
local authorities in different areas of England, with a view to moving towards 
the creation of unitary authorities in non-metropolitan counties. 

It must be hoped that the essential qualities of local government will survive 
despite the pressures on them from central government and from local opinion 
in a changing society. In constitutional terms, the principle must be re-estab- 
lished that elected councils promote local democracy and thus also a wider 
democracy. Local authorities must be enabled to provide local services effec- 
tively, including powers of regulation and licensing. A working relationship has 
to be re-built between central and local government, based in part on the 
unfashionable notion of partnership.*^ 

Local authorities arc still the providers (or enablers) of many local services. 
In view of the conflicting demands being made on them and on their limited 
resources, they arc often involved in the contentious side of administrative law, 
whether seeking judicial review against central government*^ or other local 
authorities,** defending applications for judicial review brought by individ- 
uals,*^ regulatory agencies *‘’ or government departments, or resisting actions 
for damages in tort resulting from alleged failures of duty.*^ Their powers of 
providing services are essentially all derived from statute and they are subject to 
the ultra vires doctrine.*** Local councils have never had the privileges and 
immunities that government departments enjoy because of their identification 
with the Crown. Local government officers are not civil servants, and local 
methods of management are usually very different from those in government 
departments. Even where schemes of delegation exist, it should be possible for 


« LG Finance Act 1992, chs III-V. 

LG (Access to Information) Act 1985. 

LG Act 1988, Part I (as amended subsequently). 

‘‘ LG and Housing Act 1989, Part L See also the report of the Widdicombe Committee of 
Inquiry into the Conduct of Local Authority Business, Cmnd 9797, 1986; the Government 
Response, Cm 433, 1988; P McAuslan [1987] PL 154 and G Ganz [1990] PL 224. 

Works on central-local relations include Grifiith, Central Departments and Local Authorities’^ 

Elliott, The Role oj Law in Central-Local Relations'^ M Grant, in Jowell and Oliver (eds), The 
Changing Constitution, ch 10; and Loughlin, op cit, ch 9. 

Eg y Secretary oJ State for Environment, ex parte Hammersmith [1991] 1 AG 521; Rv Secretary of 
State for Environment, ex parte Greenwich BC (1989) The Times, 17 May. 

Eg Bromley Council v GLC [1983] 1 AC 768. 

Eg Wheeler v Leicester Council [ 1985] AC 1054; R v Barnet BC, ex parte Johnson (1990) 89 LGR 
581. 

Eg i? y Birmingham Council, ex parte EOC [1989] AG 1 155. 

Eg Murphy v Brentwood DC [1991] 1 AC 398, reversing Anns v Merton BC [1978] AC 728. 

See ch 29. 

Eg Mersey Docks Trustees v Gibbs (1866) LR 1 HL 93; ch 31 A. 

As authorised by the LG Act 1972, s 101, and the LG (Scotland) Act 1973, s 56. See Western 
Fish Products v Penwith /)C [1981] 2 All ER 204, and ch 29C. The principle in Carltona Ltd v 
Commissioners of Works [1943] 2 All ER 560 (p 124 above) does not apply in local government. 
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the most important local issues to be decided by a committee of councillors, or 
by the whole council. Councillors operate in a political context, and the legality 
of party groups has been recognised.^ They must observe certain standards of 
public conduct'^ and must be accountable where they depart from these stan- 
dards, either in the quality of their administrative decisions or in their manage- 
ment of public finances. ^ 


‘ R V Waltham Forest BC, ex parte Baxter [1988] QB 419; and see I Leigh [1988] PL 304. 

See LG and Housing Act 1989, s 31, authorising the National Code of Local Government 
Conduct for councillors (1990); and also LG Act 1982, s 94 and LG (Scotland) Act 1973, s 38 
(disclosure of interests). 

^ See, on maladministration, the Commissioners for Local Administration (ch 28 D below); on 
finance, the Audit Commission (LG Finance Act 1982, Part III, as amended) and, m 
Scotland, the Commission for Local Authority Accounts (LG Scotland) Act 1973, ss 96-106). 



Chapter 27 

Delegated legislation 


Although the legal source of administrative powers may be found either in 
common law or in statutes, the great bulk of domestic administration is today 
carried on under statutory powers. Government departments may indeed exer- 
cise powers derived from the royal prerogative, that is, from the common law 
powers of the Crown that arc not shared with subjects: for example, in relation 
to foreign affairs and the conditions of service of civil servants. But as was held 
long ago in the Case of Proclamations,'^ there is no residual prerogative power in 
the Crown to impose obligations or restrictions upon the people.'^ For the vast 
area of public action which is a feature of the modern state, it is almost exclus- 
ively in statute that the source of power lies. Nor docs the prerogative have any 
relevance to activities of bodies such as local authorities or regulatory agencies. 

The term statute law covers both Acts of Parliament and delegated legis- 
lation. Most delegated legislation, or what may be called subordinate or second- 
ary legislation, is made in the form of statutory instruments. One function of 
legislation is to create the organs that are necessary if new tasks of government 
are to be performed, and to provide the powers that arc needed for the operation 
of a new public service.'^ It is in fact very rare for an Act to contain all the 
provisions which arc essential if a complex service is to be provided. An Act 
frequently does no more than outline the main features of the scheme, leaving 
the details to be filled in by subordinate legislation. The bulk of statutory 
instruments is now formidable. In 1989 there were enacted 46 Public General 
Acts which were contained in 2,489 pages. In the same year the total of statu- 
tory instruments issued was over 2,500; although many of these were local in 
effect, the published volumes of general instruments amounted to some 6,700 
pages. 


‘ (161 1) 12 Co Rep 74, p 66 above; and ch 12 C. 

In 72 z; Criminal Injuries Compensation Board, ex parte Lain [1967] 2 QB 864, it was held that the 
Grown had power under the prerogative to enact a scheme which conferred financial benefits 
upon victims of criminal violence: p 265 above. 

^ See eg Social Security Contributions and Benefits Act 1992, Part VIII (power of Secretary of 
State to make regulations and give directions prescribing rules of Social Fund). 
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Historical development 

The formal process by which a Bill becomes an Act has never been the sole 
method of legislation. In the period before the legislative function of Parliament 
had become clearly established, it was difiicult to distinguish between enact- 
ment by King in Parliament and legislation by the King in Council. Even when 
legislation by Parliament had become a distinct process, considerable power to 
legislate by proclamation remained with the Crown. In 1.539, by the Statute of 
Proclamations, royal power to issue proclamations ‘for the good order and 
governance’ of the country was recognised to exist and such proclamations were 
to be observed and enforced as if made by Act of Parliannmt. One reason given 
for the Act was that sudden occasions might arise when speedy remedies were 
needed which could not wait for the meeting of Parliament; the Act contained 
saving words for the protection of the common law, life and property. The 
repeal of the statute in 1 547 made little difierence to the Tudor use of proclama- 
tions and only in the 17th century were the limits of the prerogative power to 
legislate defined. 

The supremacy of Parliament today m<‘ans both that such prerogative 
powers of legislation as exist have survived by grace of Parliament, and also that 
other subordinate legislative powers must be derived from the authority of 
Parliament. As long ago as 1531, Parliament granted legislative powers to the 
Commissioners of Sewers, forerunners of the modern rivers and land drainage 
authorities. After 1689 the annual Mutiny Acts delegated power to the Crown 
to make regulations for the better government of the army (Articles of War), but 
in general it was not until the 19th century that delegation of wide legislative 
power became common. The first modern Factories Act in 1833 conferred 
power on the four factory inspectors appointed under the Act to make orders 
and regulations, breaches of which were punishable under the criminal law.‘^ A 
very wide power that remained law for over a century was the power, first 
vested in the Poor Law Commissioners, ‘to make and issue all such rules, orders 
and regulations for the management of the poor . . . and for carrying this Act 
into execution ... as they shall think proper’.^* 

The late 19th century saw a great increase in the delegation of legislative 
power to government departments and other subordinate bodies, granted piece- 
meal as need arose. The resulting confusion of terms (including rules, regu- 
lations, orders, byelaws and schemes), the variety of procedures by which 
powers were exercised, and the great difficulty of discovering what the law was, 
led to a system of official printing and publication in 1890 and to the Rules 
Publication Act 1893. This introduced the general expression, ‘statutory rules 
and orders’, helped to unify procedures and introduced a safeguard of prior 
publicity. During the First World War, the Defence of the Realm Acts granted 
power in very wide terms to the government to make regulations for the conduct 
of the war.^ 

After 1918 many lawyers became aware for the first time of the wide legislat- 


^ Ch5A. 

Labour of Children etc in Factories Act 1833. See now Health and Safety at Work etc Act 
1974, ss 15 and 80. 

^ Poor Law Amendment Act 1834, s 15. 

' Ch29B. 
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ive powers of government departments. The Committee on Ministers’ Powers® 
concluded that unless Parliament was willing to delegate law-making powers, it 
would be unable to pass the kind or quantity of legislation which modern public 
opinion required. The committee drew attention to certain dangers in delegated 
legislation and suggested the introduction of greater safeguards against abuse. 
Subsequently the" Statutory Instruments Act 1946 replaced the Rules Publi- 
cation Act 1893 and promoted a greater uniformity of procedure. Parliamentary 
control has been improved by the appointment since 1944 of a scrutinising 
committee, first by the Commons and today by the Commons and Lords 
jointly. The general practice of delegated legislation has been reviewed by 
several parliamentary committees,'' but the flood of subordinate legislation 
shows no sign of abating. In 1986, the Joint Committee on Statutory Instru- 
ments reported that the volume and complexity of instruments had increased in 
the period 1981-86: ‘Instead of simply implementing the “nuts and bolts” of 
Government policy, statutory instruments have increasingly been used to 
change policy, sometimes in ways that were not envisaged when the enabling 
primary legislation was passed’.*® 

Justification of delegated legislation 

Delegated legislation is an inevitable feature of modern government for the 
following reasons; 

1 Pressure upon parliamentary time. If Parliament attempted to enact all 
legislation itself, the legislative machine would break down, unless there was a 
radical alteration in the procedure for the consideration of Bills. The granting of 
legislative power to a department which is administering a public service may 
obviate the need for amending Bills. Although many statutory instruments are 
laid before Parliament, only a minority of them gives rise to matters which need 
the consideration of cither House, and Parliament spends a very small pro- 
portion of its time on business connected with them. * * 

2 Technicality of subject-matter. Legislation on technical topics necessi- 
tates prior consultation with experts and interests concerned. The giving of 
legislative power to ministers facilitates such consultation. Draft Bills are often 
regarded as confidential documents and their text is not disclosed until they 
have been presented to Parliament and read a first time. No such secretive 
custom need impede the preparation of delegated legislation. There is also a 
good reason for keeping out of the statute book highly technical provisions 
which do not involve questions of principle, and which only experts in the field 
concerned can readily understand.'^ 


* Page 609 above. , . 

^ Reports of Select Committee on Delegated Legislation, HC 310 (1952— 53), Joint Committee 
on Delegated Legislation, HL 184, HC 475 (1971-72) and HL 204, HC 468 (1972-73); Select 
Committee on Procedure, HC 588—1 (1977—78), ch3. 

HC 31-xxxvii (1985-86), p 2. 

In 1984-85 and 1985-86, the House of Commons spent respectively 10% and 7 /o of its time 
considering statutory instruments and measures {Sessional Digests, 1984-85 and 1985-86). 
JAG Griffith (1951) 14 MLR 279, 425. 
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3 The need for flexibility. When a major new public service is being estab- 
lished, it is not possible to foresee every administrative difficulty that may arise, 
nor to have frequent recourse to Parliament for amending Acts to make adjust- 
ments that may be called for after the scheme has begun to operate. Delegated 
legislation fills those needs. When the community charge, or poll tax, came into 
operation under the Local Government Finance Act 1988, as amended by the 
Local Government and Housing Act 1989, no less than 47 sets of regulations 
were made in the years 1989-91. But even such extensive exercise of delegated 
powers could not prevent the tax from being a failure. 

4 State of emergency. In times of emergency a government may need to 
take action quickly and in excess of its normal powers. Many written consti- 
tutions include provision in emergency for the suspension of formal guarantees 
of individual liberty. Although the Crown possesses an ill-defined residue of 
prerogative power capable of use in time of national danger, the Emergency 
Powers Act 1920 today makes permanent provision enabling the executive to 
legislate subject to parliamentary safeguards in the event of certain emergen- 
cies,^'^ Following the unilateral declaration of independence by the Rhodesian 
government in 1965, Parliament granted exceptionally wide legislative powers 
enabling the Queen in Council to take all necessary steps to bring about the 
resumption of lawful government in Rhodesia. Upon the return to direct rule 
of Northern Ireland by the British government in 1972, wide power to legislate 
for Northern Ireland was conferred on the Queen in Council. Although the 
emergency has long since passed, laws continue to be made for Northern 
Ireland by Order in Council, a procedure which does not allow full scope for 
democratic discussion.*^' 


Exceptional types of delegated legislation 

While much delegated legislation is essential, governments arc often tempted to 
obtain from Parliament greater powers than they should be given. Criticism 
centres upon particular types of delegated legislation. 

1 Matters of principle. There is a clear threat to parliamentary government 
if power is delegated to legislate on matters of general policy, or if so wide a 
discretion is conferred that it is impossible to be sure what limit the legislature 
intended to impose. There is no formal limit to the delegation of legislative 
powers, and Acts of Parliament frequently confer legislative powers in wide 
terms. One reason for this is that if powers are phrased more narrowly, this will 
make it more likely that the department will need to seek increased powers from 
Parliament in future. A proposal that Parliament should adopt a policy of 
passing framework legislation, with all details left to delegated legislation, was 
rejected by the House of Commons Committee on Procedure in 1978, on the 


Gh29D. 

Southern Rhodesia Act 1965. 

Northern Ireland (Temporary Provisions) Act 1972, s 1(3) and Sched, para 4; Northern 
Ireland Act 1975, Sched 1, para 1. 

See Hadfield, The Constitution of Northern Ireland, ch 5. 
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ground that this would further weaken parliamentary controlJ^ Another reason 
against framework legislation is that if the power of the courts to declare 
delegated legislation ultra vires is to be of value, the delegated powers must be 
defined with reasonable precision. But there are few absolutes in this debate 
and legislative practice is often a compromise between different attitudes to 
delegation. 

2 Delegation of taxing power. We have seen how vital to the development 
of parliamentary government was the insistence that Parliament alone could 
authorise taxation. This insistence survives in an attenuated form, but 
modern pressures, particularly associated with the government’s responsibility 
for the economy, have made it necessary for Parliament to delegate certain 
powers in relation to taxation to the government. In particular, the working of a 
system of customs duties combined with the development of the European 
Community has made necessary delegation of the power to give exemptions and 
reliefs from such duties. Since 1961 the government has also had power to 
vary certain classes of indirect taxation by order of the Treasury. Each of these 
powers is subject to special parliamentary control in that orders imposing 
import duties or varying indirect taxation cease to have effect unless they are 
confirmed by a resolution of the House of Commons within a limited time. 

3 Sub-delegation. When a statute delegates legislative power to a minister, 
exercisable by statutory instrument, it may be assumed that Parliament intends 
the statutory instrument itself to contain the rules. Is it a proper use of such 
powers for the instrument to sub-delegate legislative power, by authorising 
rules to be made by another body or by another procedure? The legal maxim, 
delegatus non potest delegare^ means that a delegate may not sub-delegate his 
power, but the parent Act may always override this by expressly authorising 
sub-delegation, as did the Emergency Powers (Defence) Act 1939. Without 
express authority in the parent Act, it is doubtful whether sub-delegation of 
legislative powers is valid. Where sub-delegation occurs, control by Parliament 
becomes more difficult. In 1978, the Joint Committee on Statutory Instruments 
criticised the recurring tendency of departments to seek to by-pass Parliament 
by omitting necessary detail from statutory instruments and vesting a wide 
discretion in ministers to vary the rules without making further statutory instru- 
ments,* Under the European Communities Act 1972, sub-delegation is prohi- 
bited except for rules of procedure for courts or tribunals.^ 

4 Retrospective operation. It follows from the supremacy of Parliament 
that Acts may have retrospective operation.^ But in principle retrospective 
legislation is repugnant to the rule of law. If on occasions retrospective legis- 


HC 588-1 (1977-78), ch 2. 

Ch5A. 

Customs and Excise Duties (General Reliefs) Act 1979. 

See now Excise Duties (Surcharges or Rebates) Act 1979. 

‘ HL 51, HC 579 (1977-78), p 10; and see Customs and Excise Commissioners vJH Corbitt 
(Numismatists) Ltd [1981] AC 22. 

^ European Communities Act 1972, s 2(2) and Sched 2. 

2 Ch5B. 



628 Part IV: Administrative law 


lation is considered necessary, as in the case of the War Damage Act 1965, this 
should be done by Parliament itself and not through delegated legislation/^ 

5 Exclusion of the jurisdiction of the courts. The power of the courts in 
reviewing delegated legislation is confined to declaring it ultra vires, whether on 
grounds of substance or procedure/"' While control over the merits of delegated 
legislation is a matter for ministers and for Parliament, the possibility of control 
by the courts should not be excluded. It should never be for a minister to 
determine the limits of his own powers.^' 

6 Authority to modify an Act of Parliament Sometimes power is dele- 
gated to modify a statute. Thus the reform of local government made necessary 
extensive alterations in numerous local Acts.^ And on a reform of local govern- 
ment boundaries after a review by the Local Government Commission, the 
Secretary of State may make regulations that extend, exclude, amend, or repeal 
‘any enactment’,^^ Particularly criticised has been the so-called ‘Henry VIII 
clause’ enabling a minister to modify the Act itself so far as necessary for 
bringing it into operation.'^ The Committee on Ministers’ Powers recommended 
that this type of clause should never be used except for the purpose of bringing 
an Act into operation and should be subject to a time-limit of one year from the 
passing of the Act. Yet some Acts dealing with schemes of social and industrial 
control empower a minister to broaden or narrow the scope of the schemes in 
the light of experience. 

The European Communities Act 1972 was notable not only for the introduc- 
tion of Community law into the United Kingdom, but also for the very wide 
legislative powers which it conferred upon the government.’ * Section 2(2) auth- 
orises the making of Orders in Council and ministerial regulations to implement 
Community obligations of the United Kingdom, to enable rights under the 
EEC treaties to be exercised and ‘for the purpose of dealing with matters arising 
out of or related to any such obligations or rights’. Schedule 2 to the Act 
excludes certain matters from the general power, including the imposition of 
taxes, retroactive legislation, sub-delegation of legislative power (other than 
power to make rules of procedure for any court or tribunal) and the creation of 
new criminal offences punishable with imprisonment for more than two years or 
fines above stated amounts. Subject to these limitations, Orders in Council or 
regulations under s 2(2) may make ‘any such provision (of any such extent) as 


For examples, see Allen, Law and Orders^ p 204 and HC 70-ix ( 1970- 71). I'he unsatisfactory 

* decision m Rv Secretary of State for Social Security, ex parte Bntnell f 1991 1 2 All ER 726 upheld 
regulations that had been made as ‘transitional provisions’ and retrospectively modified an 
earlier Act. 

^ Page 636 below. 

^ Yet under the Counter-Inflation Act 1973, Sched 3, para I, an order made under Part 11 of 
the Act could ‘define any expressions used in the provisions under which it is made’. And sec 
Jackson v Hall [1980] AG 854. 

^ Eg Local Government Act 1972, s 262. 

® Local Government Act 1992, s 26(4). 

^ MPR, pp 36-8; Carr, Concerning English Administrative Law, pp 41-7. 

Health and Safety at Work etc Act 1974, ss 15 and 80; Sex Discrimination Act 1975, s 80, 
especially sub-s (3). 

Ch8B. 
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might be made by Act of Parliament’ (s 2(4)). Even given the effect of Schedule 
2 this comes close to being an attempt to confer legislative supremacy upon 
delegated legislation. I’he inK'iition must have been to use the ■widest language 
possible so as to exclude the possibility of judicial review on grounds of vires in 
the case of instruments made under s2(2). But it is doubtful whether this 
intention has been achieved; instruments under s 2(2) arc not valid if made to 
give effect to J'uture Community obligations. 


Nomenclature 

Despite the Statutory Instruments Act 1946, terminology is often confusing. 
The term ‘statutory instrument’ is a comprehensive expression to describe all 
forms of subordinate legislation subject to the 1946 Act.'* Within the scope of 
the Act are many legislative powers conferred on ministers by Acts passed 
before the 1946 Act cam<‘ into operation. As regards Acts passed after the 1946 
Act came into operation, there are two categories of statutory instrument: {a) 
legislative powers conferred on the Queen in Council and stated in the parent 
Act to be exercisable by Order in Council; (A) legislative powers conferred on a 
minister of the Crown and stated in the parent Act to be exercisable by statu- 
tory instrument. 'Fhe first of these, the statutory Order in Council, must be 
distinguished from prerogative Orders in Council, which arc not statutory 
instruments at all, even though for convenience some of them are published as 
an appendix to the annual volumes of statutory instruments. One reason why 
some legislative powers are vested in the Queen in Council and others are 
vested in a named minister is that some powers may need to be exercised by any 
department of the governm<‘nt whereas others concern only one particular 
department; also the greater formality of an Order in Council is thought appro- 
priate to some classes of legislation. The expression ‘statutory instrument’ does 
not include local byelaws, nor does it include such acts as the confirmation of 
compulsory purchase orders by a minister. Moreover there arc other kinds of 
rule made under statutory authority which arc not statutory instruments, for 
example immigration ruh's under the Immigration Act 1971 and the civil ser- 
vice pension scheme made under the Superannuation Act 1972.'^ 

Although statutory instrument is the generic term, a variety of names apply 
to different kinds of statutory instrument: rules, orders, regulations, warrants, 
schemes and even licences and directions. Several of these terms may be used in 
a single Act to distinguish different procedures applied to different powers. In 
practice, the term ‘regulation’ is used mainly for matters of wide general im- 
portance, such as social security regulations. Where the legislation deals with 
procedure, rules are generally enacted, for example, the Rules of the Supreme 
Court. With the term ‘order’ there is less uniformity; thus an Order in Council 
may bring into effect all or part of an Act of Parliament, and in town planning 


HL Deb, 17 February, 1976, cols 399-417 and HL 51, HC 169 (1977-78), pp 17-18. Cf R v 
HM Treasury, ex parte Smedley ( 19851 QB 657 (upholding draft Order in Council that declared 
agreement between EC governments to be a ‘Comrnunity Treaty ) . . u 

u 'j’jjj official abbreviation for statutory instruments is SI followed by the year and number eg 
SI 1993 No 252. 

See also R v Clarke [1969) 2 QB 91 and HC 588-III (1977-78), apps 22, 23. 
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law a general development order contains detailed rules for the control of 
development. These different terms for delegated legislation should not be 
confused with the many forms of administrative rules tliat are current, such as 
codes of practice and guidelines: these do not have the full force of law, but 
adverse consequences may follow if they are not observed.' ’ 


Control of delegated legislation 

‘There is now general agreement over the necessity for delegated legislation; the 
real problem is how this legislation can be reconciled with the processes of 
democratic consultation, scrutiny and control’."' The process of subordinate 
legislation differs significantly from that of legislation by Bill; it is equally 
important that there should be effective forms of control. The existing means of 
control will be described under four headings: (1) consultation of interests- 
(2) control by Parliament; (3) publication; (4) challenge in the courts. 

/ Consultation of interests. Unlike the procedure of legislation by Bill, 
whereby the propo.sals arc considered publicly in principle and in detail as the 
Bill passes through both Houses, most delegated legislation comes into force as 
soon as it is made public, cither at once or after a short interval stated in the 
document itself. The Rules Publication Act 1893 required 40 days’ notice to be 
given in the London Gazette of a proposal to make rules of a permanent character. 
But this rule was repealed by the Statutory Instruments Act 1946. 

There is therefore no general requirement of prior publicity, and an ordinary 
member of the public has little chance of getting to know about proposed 
statutory instruments. But the department proposing to make a new statutory 
instrument frequently takes steps to ensure that the- various interests affected by 
the proposal arc consulted. Some Acts of Parliament make this obligatory. 
Many kinds of social security regulations must be submitted in draft to the 
Social Security Advisory Committee, whose disagreements, if any, with the 
Secretary of State must be reported to Parliament along with the regulations.'® 
So too the Council on Tribunals must be consulted before rules of procedure for 
administrative tribunals and inquiries are made."* Several Acts do not specify 
the bodies to be consulted, leaving it to the minister to consult with such 
associations and bodies as appear to him to be affected.'^' Even where there are 
no express requirements, advantage may be gained from consulting trade or- 
ganisations or interests likely to be affected by the proposed legislation. Consul- 
tation may ensure that the contents of subordinate legislation are as acceptable 
as possible to the interests concerned, and may secure the benefits of specialised 
knowledge from outside government. In one or two instances, a ministry’s 


Page 638 below. 

Memorandum by the late Aneurin Sevan MP quoted in HC 310 (1952-53). 

’’ JF Gamer [1964] PL 105. 

Social Security Administration Act 1992, ss 170, 172-4. 

Tribunals and Inquiries Act 1992, ss 8, 9. 

Eg Industrial Training Act 1 964, s 1 (4) considered in Agricultural Training Board v Aylesbury 
Mushrooms Ltd [1972] 1 All ER 280; also R o Secretary of State for Social Services^ ex parte AMA 
[1986] 1 All ER 164. 
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legislative proposals must be published and the interests affected have the right 
to present their objections before an inspector appointed by the minister. 

2 Control by Parliament^ Parliamentary control of delegated legislation 
originates in the fact that legislative powers derive from statute. There is there- 
fore always some opportunity of giving consideration, at the committee stage of 
a Bill, to clauses delegating legislative power. But how effective is this control? 
The Ministers’ Powers Committee recommended that all Bills conferring power 
to legislate should in each House be referred to a small standing committee to 
report whether there were any objections of principle to the proposals.^ This 
recommendation has never been adopted. 

A measure of control over departmental legislation is provided by the politi- 
cal responsibility of a minister to Parliament for his department. Thus responsi- 
bility for regulations may be raised through questions to the minister and 
during debates. Parliament has also provided additional means of control spe- 
cially for ministerial legislation. However, two basic reasons for delegating 
legislative power are pressure on Parliament’s time and the technical nature of 
the subjects; the very object of delegation would be frustrated if Parliament had 
to approve each instrument in detail. The procedure through which a statutory 
instrument must pass depends on the terms of the parent Act. The principal 
procedures arc the following: 

(a) laying of draft instrument before Parliament, and requiring affirmative resolution 
before instrument can be ‘made’; 

{b) laying of instrument after it has been made, to come into effect only when approved 
by affirmative resolution; 

{c) laying of instrument that takes immediate effect, but requires approval by affirm- 
ative resolution within a stated period as a condition of continuance; 

(d) laying of instrument that takes immediate effect, subject to annulment by resolution 
of either House; 

(e) laying in draft, subject to resolution that no further proceedings be taken - in effect a 
direction to the minister not to ‘make’ the instrument; 

(/) laying before Parliament, with no further provision for control. 

Finally, some statutory instruments are not required to be laid before Parlia- 
ment at all. 

In cases (a)-(c) (positive procedure), an affirmative resolution of each House 
(or in the case of financial instruments, of the Commons alone) is needed if the 
instrument is to come into force or to remain in operation. In cases (d) and (e) 
(negative procedure), no action need be taken in either House unless there is 
some opposition to the instrument. 

Of these procedures, by far the most common is case (d) (subject to annul- 
ment); the most frequent of the positive procedures is case (a). Under the 
positive procedure, it is the minister concerned who must secure the affirmative 
resolution and, if necessary, the government must allot time for the resolution to 
be discussed in Parliament within the course of ordinary business. Under the 


‘ Erskine May, ch 22; Kcrsell, ParliamentaTy Supervision of Delegated Legislation', reports cited in 
note 9, p 625 above; J D Hayhurst and P Wallington [19881 PL 547; StJ Bates, in Ryle and 
Richards (eds), The Commons Under Scrutiny, pp 200-5. 
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negative procedure, it is for any member who so wishes to ‘pray’ that the 
instrument should be annulled. Consideration of ‘prayers’ is exempted business 
and, subject to a closure time of 1 1.30 pm, may be taken after the normal close 
of business. Even so, as increasing numbers of prayers for annulment are tabled 
time is found to debate a diminishing proportion of them.'^ In practice, the 
positive procedure is reserved for particularly important measures, for example, 
orders made by the Treasury varying indirect taxation, or n^gulations made 
under the Emergency Powers Act 1920. 

A novel provision made by the European Communities Act 1972 was that a 
statutory instrument made under s 2(2) should be subject to annulment by a 
resolution of cither House unless a draft of the instrument had been approved 
by each House before the instrument was made.*^ I'hus the government may 
choose whether the negative or positive procedure should be used. Because of 
the fear that the choice of procedure would tend to favour the government, it is 
unlikely that this formula will become more common.'"* Both Labour and 
Conservative governments have been criticised for choosing the negative pro- 
cedure for important measures modifying Acts of Parliament. 

One feature common to all these procedures is that neither House may 
amend a statutory instrument, except for very rare instances where amendment 
is expressly authorised by the parent Act.^ If this were possible, it might involve 
the House in detailed consideration of matters which Parliament has delegated 
to a minister. Where a House is not satisfied with an instrument as it stands, the 
minister should withdraw it and start again. 

The Statutory Instruments Act 1946 introduced some general provisions to 
promote uniformity of procedure. By s 4, where an instrument must be laid in 
Parliament after being made, it must in general be laid before it comes into 
operation; every copy of such an instrument must show on its face three dates, 
showing when it was made, laid, and came into operation respectively. What 
constitutes laying before Parliament is governed by the practice or direction of 
each Housc*^ and an instrument may be laid when Parliament is not sitting. The 
rule that an instrument be laid before it comes into operation is so clearly 
expressed that, although there is no binding judicial authority on the matter, it 
is submitted that failure to lay an instrument prevents it from coming into 
operation.^ But the position is doubtful in the case of delegated legislation that 
is outside the 1946 Act, While under the 1946 Act an interval of one day 
between laying and operation is sufficient, in practice departments try to ensure 
that the interval is not less than 21 days.^^^ 


^ (1981) 34 Parliamentary Affairs 165. And sec Griffith and Ryle, Parliament, pp 345- 

European Communities Act 1972, Sched 2, para 2. 

^ HC 468 (1972-73), para 49. 

® HL 51, HG 169 (1977-78), para 36; HC 15-viii (1981-82); and see Cmnd 8600, 1982. 

Emergency Powers Act 1920, s 2(4) and Census Act 1920, s 1(2). 

® Laying of Documents before Parliament (Interpretation) Act 1948, and see R v Immigration 
Appeal Tribunal, ex parte Jqyles [1972] 3 All ER 213. 

® Cf de Smith, Judicial Review of Administrative Action, pp 147-8 and A I L Campbell [1983] PL 
43. The point was assumed but not decided mRv Secretary of State for the Social Services, ex parte 
Camden BC [1987] 2 All ER 560 (A I L Campbell [1987] PL 328). 

HL 51, HC 169 (1977-78), pp 11-12. 
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By s 5 of the 1946 Act, where an instrument is subject to annulment, as in 
procedure {d) above, there is a uniform period of 40 days during which a prayer 
for annulment may be moved, exclusive of any time during which Parliament is 
adjourned for more than four days or is prorogued or dissolved. Where, as in 
procedure {e), an instrument is laid in draft but subject to the negative pro- 
cedure, there is a similar period of 40 days during which the resolution may be 
moved. In the case of instruments which need an affirmative resolution before 
they can come into operation (procedure {b)), no set period is provided as it is 
for the government in each case to decide how urgently the instrument is 
needed. Under procedure [c) the length of time during which the affirmative 
resolution must be secured is stated in the parent Act and varies from case to 
case. The standing orders of each House and an official publication, Statutory 
Instrument Practice, seek to ensure that proper laying procedures are observed. 

Although a parent Act may expressly confine control of statutory instru- 
ments to the Commons, as in the case of fiscal measures, the House of Lords is 
usually granted the same powers of control as the Commons. Moreover, the 
procedure under the Parliament Acts 1911 and 1949 for bypassing the Lords 
applies only to Bills and not to statutory instruments. But it is extremely rare for 
the House of Lords to exercise its legal veto over subordinate legislation. When 
in 1968 the House rejected an order containing sanctions against the Rhodesian 
government made under the Southern Rhodesia Act 1965,^^ this caused the 
Labour government to propose that the power of the Lords to veto statutory 
instruments should be abolished. Although the present power of veto could be 
abused as a means of harassing a government unpopular with the House of 
Lords, a reformed second chamber could provide a valuable safeguard against 
misuse by the executive of legislative powers. 

When a vote is taken on a statutory instrument in the Commons, it is 
extremely rare for the government not to obtain a majority. On 24 July 1978, 
the minority Labour government was defeated in the Commons on regulations 
made under the Dock Work Regulations Act 1976. Both in 1972 and in 1982, 
the Conservative government was defeated on proposed new immigration rules, 
but modified rules were subsequently approved by the Commons.^^ 

Joint Committee on Statutory Instruments. All general statutory instru- 
ments laid before Parliament, as well as other statutory orders, come under 
scrutiny by the Joint Committee on Statutory Instruments, consisting of seven 
members appointed from each House. The members from the Commons also 
meet separately to scrutinise those instruments which are laid only in the 
Commons. The joint committee is advised by the Speaker's Counsel and by 
Counsel to the Lord Chairman of Committees. 

The committee’s duty is to consider whether the attention of the Houses 
should be drawn to an instrument on any of the following grounds, namely: 

(a) that it imposes a charge on the public revenues or contains provisions requiring 
payments to be made to the Exchequer or any government department or to any local or 


On 18 June 1968, the Southern Rhodesia (United Nations Sanctions) Order 1968 was rejected 
but on 18 July 1968, an identical Order was approved. 
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public authority in consideration of any licence or consent, or of any services to be 
rendered, or prescribes the amount of any such charge or payments; 

{b) that it is made in pursuance of an enactment containing specific provisions exclud- 
ing it from challenge in the courts, either at all times or after the expiration of a specified 
period; 

{c) that it purports to have retrospective effect where the parent statute confers no 
express authority so to provide; 

{d) that there appears to have been unjustifiable delay in the publication or in the laying 
of it before Parliament; 

{e) that there appears to have been unjustifiable delay in sending a notification under 
the proviso to s 4(1) of the Statutory Instruments Act 1946, where an instrument has 
come into operation before it has been laid before Parliament; 

(/) that there appears to be a doubt whether it is intra vires or that it appears to make 
some unusual or unexpected use of the powers under which it was made; 

{g) that for any special reason its form or purport calls for elucidation; 

{h) that its drafting appears to be defective. 

The committee may also report an instrument on any other ground which does 
not impinge on its merits or on the policy behind it. The committee is therefore 
concerned with the scrutiny of instruments on what are called technical 
grounds, that is, legal and procedural matters. In practice, the grounds that 
arise most frequently are grounds (A), {g) and (/), in that order, and it is rare 
for other grounds to arise. Under ground (/), the committee may express 
doubts about the vires, or validity, of an instrument, but the committee is not 
able to give a binding decision on such an issue. That is a matter exclusively for 
the courts to determine. Before an adverse report on an instrument is made by 
the committee, the department concerned is given an opportunity to furnish 
such explanations as it may think fit. In practice, a senior official, and not the 
minister, offers an explanation. Few instruments are reported to the two Houses 
in proportion to the total output of subordinate legislation, but the trend is for 
the number to increase. The report by the committee on a particular instru- 
ment itself has no effect on the instrument, although it may encourage a 
member to table a prayer against the instrument. 

This committee does not examine the merits or policy of an instrument. 
These matters may be discussed by the whole House if a debate is held on an 
affirmative resolution or on a prayer for annulment. The impossibility of finding 
enough time in the Commons to debate the merits of instruments which MPs 
wished to discuss led in 1972 to a proposal that committees should be used to 
debate instruments on their merits. For this purpose, one or more standing 
committees are now appointed, on the lines of the standing committees used for 
the committee stage of Bills. An instrument may be referred for debate to a 
standing committee on the proposal of a minister, unless 20 or more MPs 


Between 1966 and 1972, the Commons committee examined 5,496 instruments and reported 
57 (HC 475, 1971-72, para 54). In 1990-91, 1,291 instruments were considered by the Joint 
Committee and grounds for a report to the two Houses arose m 166 instances; some 
instruments were reported on more than one ground (HC 271, 1991-92). See also Hayhurst 
and Wallington, note 1 above, pp 558-66. The yearly average of instruments reported on 
grounds of vires rose from four in 1978-85 to 34 in 1987-90 (HC Deb, 28 February 1991, col 
544 (WA)). 

HC 475 (1971-72), para 123. 

ChlOB. 




Chapter 27: Delegated legislation 635 


object. In the committee, on(‘ and a half hours are allowed for considering each 
instrument. After this consideration, a vote on the affirmative resolution or the 
prayer for annulment may be taken in the whole House without further debate. 
A debate in standing committee may be better than no debate at all, but in 1978 
it was said by the Select Ck)mmittee on Procedure to provide only vestigial 
control of statutory instruments and to be in need of comprehensive reform. 

In order that each House may inform itself about EEC secondary legislation, 
committees of the two Houses have been appointed which have functions com- 
parable with thos(‘ of the committees which deal with statutory instruments. 

3 Publication. Although it is de.sirable that all legislation should be publi- 
cised before it takes (effect, there are some matters, for example changes in 
indirect taxation, where the object of the legislation would be defeated if it had 
to be made known to the public in advance of enactment. This is recognised by 
the Statutory Instruments Act, which allows that for essential reasons a statu- 
tory instrument may com(‘ into operation even before it is laid before Parlia- 
ment, with the safeguard that the Lord Chancellor and the Speaker must be 
provided with an immediate explanation. Apart from this, publicity is now 
secured by the following rules: 

(a) A uniform procedure has been laid down for numbering, printing, publish- 
ing and citing statutory instruments.'^^ An instrument classified as local by 
reason of its subject-matter and certain classes of general instrument certified 
by the authority which makes the instrument may be exempted from the re- 
quirements of printing and sale of the publication. Each year is published a 
collected edition of all general instruments made during the year which are still 
operative. 

{b) The rule that where an instrument has to be laid before Parliament it must 
be laid before it comes into operation has already been mentioned. 

{c) It is a defence in proceedings for contravention of a statutory instrument to 
prove that it had not been issued by HM Stationery Office at the date of the 
alleged contravention, unless it is shown by the prosecutor that reasonable steps 
have been taken to bring the purport of the instrument to the notice of the 
public or of persons likely to be affected by it or of the person charged.^ Thus 
ignorance of a statutory instrument is no defence but failure to issue it may in 
certain circumstances be a defence. This defence is necessary because these 
instruments may otherwise operate without any warning of their enactment. 

4 Challenge in the courts. If made in accordance with the prescribed pro- 
cedure, and within the powers conferred by the parent Act, a statutory instru- 


In the case of instruments concerning Northern Ireland, 2*/2 hours: HC SO 101(4). 

HG 588-1 (1977-78), p xxxiv. In 1990-91, 139 instruments were considered by standing 
committees (HC 271, 1991-92). 
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^ Statutory Instruments Act 1946, s 3(2); R v Sheer Metalcraft Ltd [1954] 1 QB 586. In (1974) 37 
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ment is as much part of the law as the statute itself. The essential difference 
between statute and statutory instrument is that, unlike Parliament, a minister 
has not unlimited powers. Consequently, if a government department attempts 
to enforce a statutory instrument against an individual, the individual may as a 
defence question the validity of the instrument. The courts have power to decide 
this question even though the instrument has been approved by resolution of 
each House of Parliament. 

The validity of a statutory instrument may be challeng(*d on two main 
grounds: {a) that the content or substance of the instrument is ultra vires the 
parent Act, (A) that the correct procedure has not been followed in making the 
instrument. I’he chances of such a challenge succeeding depend on the terms of 
the Act by which legislative power has been conferred. If a minister is given 
power to make such regulations as appear to him to be necessary or expedient 
for achieving a particular purpose, the minister is unlikely to be successfully 
challenged unless he uses the power for a totally diflerent purpose. But even in 
such a case there is a judicial presumption that Parliament does not intend 
certain forms of legislation to be made unless by express words or by necessary 
implication it has clearly authorised them. I'he principles that no-one should be 
deprived of access to the courts except by clear words of Parliament, and that 
there is no power to levy a tax without clear authority arc illustrated in cases 
arising out of Defence Regulations made during the First World War.'^ That 
these basic principles can cut down the width of even such expressions as 
‘power to make such regulations as seem to the minister to be necessary’ was 
illustrated in Commissioners of Customs and Excise v Cure and Deeley Ltd. 

The Finance (No 2) Act 1940 empowered the Commissioners to make regulations 
providing for any matter for which provision appeared to them to be necessary for giving 
effect to the statutory provisions relating to purchase tax. Regulations were made under 
which, if proper tax returns were not submitted by manufacturers, the Commissioners 
might determine the amount of tax due, 'which amount shall be deemed to be the proper 
tax due\ unless within seven days the taxpayer .satisfied the Commissioners that some 
other sum was due. Held that the regulation was invalid in that it purported to prevent 
the taxpayer proving in a court the amount of tax actually due, and substituted for the 
tax authorised by Parliament some other sum arbitrarily determined by the Commis- 
sioners.'^ 

By similar reasoning a court might declare invalid a statutory instrument which 
purported to have retrospective effect, or to sub-delegate legislative power, in 
the absence of clear authority from Parliament. In 1973, the Court of Session 
declared ultra vires a regulation made by the Secretary of State for Scotland 
which sought to remove from qualified teachers the right to continue teaching 
without first registering with a statutory Teaching Council.'" In 1976, the House 
of Lords by 3-2 held ultra vires a regulation which authorised the levying of 
sewerage charges on houses not connected with public sewers,^" and in 1982 the 
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Home Secretary’s power to make rules for the management of prisons was held 
not to permit him to make rules fettering a prisoner’s right of access to the 
courts. But in McEldoiimey v Forde, which concerned the freedom of association 
in Northern Ireland, the House of Lords by 3-2 upheld a remarkably phrased 
ban on republican clubs imposed by the Northern Ireland Minister for Home 
Affairs.^ In 1990, byelaws made by the Defence Secretary barring access to 
Greenham Common, then a nuclear missile base, were held ultra vires because 
they ignored the provision in the Military Lands Act 1892 that such byelaws 
must not take away or prejudicially affect the rights of the commoners.^ 

In reviewing th<^ contents of delegated legislation, the courts do not lightly 
strike down a statutory instrument, but if necessary they may apply a test of 
unreasonableness where a regulation is so unreasonable that Parliament cannot 
be taken as having authorised it to be made under the Act in question. Where 
an order by the Environment Secretary ‘capping’ selected local councils’ expen- 
diture was subject to approval by resolution of the House of Commons, the 
House of Lords held that if the order came within the ‘four corners’ of the 
parent statute it was subject to review for unreasonableness only on the extreme 
grounds of bad faith, improper motive or manifest absurdity. 

A serious procedural error by the department concerned could lead to an 
instrument being declared invalid. Thus where there was a duty to consult 
interested organisations before regulations were made, it was held that the mere 
sending of a letter to an organisation did not amount to consultation;^^ and no 
effective consultation occurred when a department failed to allow sufficient time 
for this.^^ But not every procedural error vitiates the statutory instrument; some 
procedural requirements are held to be directory (that is, of such a kind that 
failure to comply with them does not invalidate the instrument) and not manda- 
tory or imperative. 

Where cither on grounds of substance or procedure an instrument is to some 
extent defective, this does not necessarily mean that the whole instrument is a 
nullity; it may still be operative to its lawful extent or be binding upon persons 
not affected by the defect of procedure. The decision of when such ‘severance’ 
is permissible may involve a textual, or ‘blue pencil’ test (does deletion of the 
offending phrase or sentence leave a grammatical and coherent text?) and also a 
test of whether after deletion of the unlawful part the substance of the provision 
remains essentially unchanged in purpose and effect from what had been 
intended. 

It was at one time believed that if the parent Act provided that regulations 
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when made should have effect "’as if enacted in this Act’, the courts were 
precluded from inquiring into the validity of the regulations; but in 1931 the 
House of Lords were of the opposite opinion*^ and this expression in the parent 
Act adds nothing to the binding effect of a properly made instrument. The 
power of a court to rule on the validity of a statutory instrument should not be 
excluded, however rarely the power may need to be used. Where a tribunal 
must adjudicate upon the rights of an individual, and the extent of those rights 
is directly affected by a regulation, the tribunal must if necessary decide 
whether the regulation is valid; the tribunal’s decision on this issue will be 
subject to appeal or review. So too, if .someone is prosecuted for breach of a 
regulation or byelaw, it is a defence to show that the instrument in question is 
invalid. 

Byelaws arc a form of delegated legislation that generally applies only in a 
particular locality or certain public places (for example, airports), 'fhey are 
usually made by a local council or a statutory undertaking, but are subject to 
ministerial confirmation before they take effect. The courts formerly exercised 
greater control over byelaws than over departmental regulations.'^^^ 

Administrative rule-making 

Legislation by statutory instrument is more flexible than primary legislation, 
since the law can be changed without need for a Bill to pass through Parlia- 
ment. Nonetheless, statutory instrument procedures are today complex and the 
instruments arc expressed in formal language. In government business today, 
many less formal methods of rule-making are used. Such methods arc some- 
times directly authorised by Act of Parliament but rules so made have an 
uncertain legal status (for example, the immigration rules made under the 
Immigration Act 1971).^ Two forms of rule-making that are often authorised by 
statute are codes of practice and administrative guidelines or notes of guidance.'^ 
They do not have the full force of delegated legislation and generally do not 
have a mandatory effect,^ but a department may be expected to observe them or 
take steps to change them'^ and adverse consequences may follow for an individ- 
ual who does not observe them. 

Depending on the parent Act, these rules may totally evade the procedures 
for parliamentary control described above. Indeed, many administrative rules 
are issued without direct statutory authority. This phenomenon was once de- 
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scribed as ‘administrative quasi-legislation'^ when it was related to the practice 
of issuing the official interpretation of doubtful points in statutes and of stating 
concessions that would be made in individual cases. The practice has continued 
ever since, for the revenue authorities have often chosen to waive the appli- 
cation of over-harsh laws rather than seek changes in the legislation. In 1979, 
the Inland Revenue’s use of executive discretion rather than a statutory basis 
for assessing tax was described by the House of Lords as unconstitutional.^ As 
Walton J had said, ‘One should be taxed by law, and not be untaxed by 
concession’.^ 

In 1976-78, when the minority Labour government was pursuing a non- 
statutory incomes policy, a wide range of powers was used to bring pressure to 
bear on industry, including the awarding of government contracts.® The use of 
such powers had a quasi-legislative effect, but the policy collapsed when the 
House of Commons voted against it in December 1978. Central government 
continues through the exercise of its contractual power to be able to impose 
non-statutory policies, subject to the constraints of Community law, but the 
same power has been taken away from local councils.® 

In many areas of government, such as town planning, education and health, 
ministerial statements of policy and circulars to local authorities have a practi- 
cal effect which falls little short of modifying the law. On important matters of 
general policy where controversial issues are involved, government by circular 
is not a satisfactory substitute for legislation. Nor can such circulars require the 
performance of unlawful acts.^® 

Informal rule-making is frequently adopted by departments in order that 
wide discretion vested in ministers by statute may be exercised by civil servants 
in a reasonably uniform manner. Some departments which rely on such rules 
make a practice of publishing them; others attempt to keep them secret, which 
causes problems when a person affected by the rules has a right of appeal to a 
tribunal, or wishes to know the reasons for a decision. The most absurd example 
of official secrecy occurred in the Compton Bassett case. Here, after the Crichel 
Down affair, the Treasury had notified Parliament of the rules regarding the 
disposal by departments of land which had been compulsorily acquired but was 
no longer needed; but when the rules were changed in 1966, the Treasury 
decided not to tell Parliament and insisted on keeping the text of the amend- 
ments secret. Like any large organisation, a department may wish to give 
instructions to its staff' on purely internal matters without publishing them. But 
rules which directly affect the interests of the citizen should be published. 
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Problems arising out of the use of departmental rules have frequently come 
before the Parliamentary Commissioner for Administration, most notably in the 
Sachsenhausen case.'^ 

While delegated legislation in the form of statutory instruments and byelaws 
has, not without difficulty, been accommodated within the legal system, many 
executive powers of rule-making present a continuing challenge to the notion of 
government according to law. 
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Chapter 28 

Administrative justice 


The title of this chapter might seem a contradiction in terms: there are such 
marked differences between the way in which decisions are made by civil 
servants and ministers on the one hand, and by the courts on the other, that the 
two systems, administration and justice, should be kept quite separate. How- 
ever, as we will sec in relation to the judicial control of administrative action, 
there is a strong tendency in public law in Britain for principles derived from 
the courts, such as the doctrine of natural justice,^ to be applied to administrat- 
ive decisions. The same tendency applies to the development of institutions 
within government. In his seminal book, Justice and Administrative Law, first 
published in 1928, Robson described the extent to which ‘trial by Whitehall’ 
had developed in the British constitution. He argued that the judicial powers 
given to administrative bodies served to promote the welfare of society and that 
administrative justice could become ‘as well-founded and broad-based as any 
other kind of justice now known to us and embodied in human institutions’.^ 

In this chapter we examine institutions and procedures concerned with an 
extensive area of public decision-making that lies somewhere between the world 
of government departments on one hand and that of the law courts on the other. 
This territory is liable to become a battleground as competing interests from the 
administrative and legal worlds struggle to occupy it. In one sector of the 
disputed territory that was formerly under strong departmental influence, 
namely administrative tribunals, the judicial model of decision-making now 
holds sway. The British system of tribunals, today best referred to without the 
adjective ‘administrative’, will be outlined in section A of this chapter. In 
another sector, that of public inquiries (considered in section B), government 
departments exercise the dominant influence over the procedures and the 
decisions that are made. Again, when things go wrong in government, impartial 
means are needed for discovering what happened so that those responsible may 
be called to account. In section C will be described one constitutional device, 
the ‘tribunal of inquiry’ appointed under the Tribunals of Inquiry (Evidence) 
Act 1921, that allows techniques of judicial investigation to be applied to 
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scandals and disasters of special importance. By contrast, section D is con- 
cerned with the Ombudsman. The mission of this ofTicc is to investigate individ- 
ual complaints about governmental action and to remedy injustice that official 
errors have caused, but the Ombudsman carries out his mission by informal’ 
means which owe little to traditional court procedures. Before we examine these 
sectors of administrative justice separately, a brief discussion of the role of 
tribunals and inquiries may be helpful. 

When Parliament authorises new forms of social service or state regulation, it 
is inevitable that questions and disputes will arise out of the application of the 
legislation. There arc three main ways in which such questions and disputes 
may be settled: [a) by conferring new jurisdiction on one or other of the ordin- 
ary courts; {b) by creating new machinery in the form of special tribunals; (c) by 
leaving all decisions to the authority with primary responsibility for the scheme, 
whether it be local authority or central department. In case (e), the Act may 
create rights of appeal (for example, from a local council to a central depart- 
ment), or it may require a hearing or public inquiry to be held before any 
decision is made. If decisions are entrusted entirely to local authorities, as 
happened under the Housing (Homeless Persons) Act 1977, the procedure of 
judicial review exists to supervise the legality of decisions. But reliance on 
judicial review, which should be an exceptional remedy, is not adequate to 
ensure the quality of numerous decisions at first instance (for instance, those 
concerning the homeless, or the award of housing benefit).*^ 

There are important distinctions to be drawn between tribunal decisions and 
departmental decisions involving a public inquiry. I'he Franks report of 1957 
made it clear that tribunals and inquiries differ in their constitutional status and 
functions. No tribunal should appear merely to be part of the departmental 
structure, for the typical tribunal exercises functions which are essentially 
judicial in character, although of a specialised nature. Indeed, most tribunals 
could be regarded as specialised courts. As the Franks committee stated, 

We consider that tribunals should properly be regarded as machinery provided by 
Parliament for adjudication rather than as part of the machinery of administration. The 
essential point is that in all these cases Parliament has deliberately provided for a 
decision outside and independent of the Department concerned.'^ 

On the other hand, the public inquiry, while it grants citizens affected by official 
proposals some safeguard against ill-informed and unreasoned decisions, is 
essentially a step in a complex process which leads to a departmental decision 
for which a minister is responsible to Parliament. 

Two trends were in 1992 causing some concern. The first was that in some 
local government services, a limited right of ‘appeal’ or ‘review’ had been 
created.^ The second was that in some central services, an appeal to a tribunal 
had been downgraded to a process of review by officials.^ In neither case was 


^ See tgRv Hillingdon BC, ex parte Puhlhofer [1986] AC 484. Also report of Council on 'Fribunals 
for 1990-91, pp 29-30; for 1991-92, pp 21-22; and Lord Woolf [1992] PL 221, 228-9. 

Cmnd 218, 1957, p 9; p 610 above. 

^ See eg the rights of appeal in school admission decisions (Education Act 1980, ss 6-7) and the 
unsatisfactory procedures for review of housing benefit decisions (report of Council on 
Tribunals for 1990-91, pp 29-31). 

® See report of Council on Tribunals for 1989-90, p 1 and see, as to payments from the Social 
Fund, Cmnd 9722, 1986; and R Drabble and T Lynes [1989] PL 297. 
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there the right to a decision by a fully independent tribunal. As the Franks 
committee concluded in 1957, both with tribunals and inquiries the ordinary 
administrative procedures are not considered enough to protect the individual’s 
interests. All powers of government should be exercised fairly - but principles of 
openness, fairness and impartiality are more likely to be maintained whenever 
Parliament does not leave it to an authority to make its decision in the manner it 
thinks best. In fact, developments in real life often overtake textbook distinc- 
tions. We will discover in section B that the holding of some public inquiries 
may today lead directly to a decision being made by the official who conducts 
the inquiry, not by the department concerned; thus a new form of ‘tribunal’ is 
developing under the guise of an inquiry. 


A. Tribunals^ 

Reasons for creation of tribunals 

For many centuries Britain has had specialised courts in addition to the courts 
of general jurisdiction. Medieval merchants had their courts of pic poudre; the 
tin miners of Devon and Cornwall had their courts of Stannaries.® The growth 
of the welfare state led to the creation of many procedures for the settlement of 
disputes. The National Insurance Act of 1911, which created the first British 
social insurance scheme, provided for the adjudication of disputes by new 
administrative agencies. The present social security scheme includes a complex 
structure for the settlement of disputes concerning the benefits or pension 
payable to claimants. 

The creation of special tribunals has sometimes been considered, particularly 
by lawyers, to endanger the position of the judiciary and the authority of the law 
administered in the ordinary civil and criminal courts.^ The right of access to 
the courts is indeed an important safeguard for the citizen, but the machinery of 
the courts is not suited for settling every dispute which may arise out of the work 
of government. There are two broad reasons for this. First, modern government 
gives rise to many disputes which cannot be solved by applying objective legal 
principles or standards and depend ultimately on what is desirable in the public 
interest as a matter of social policy. Although there is a danger in over-simplify- 
ing the distinction between law and policy, decisions which depend on broad 
issues of national policy should be made by ministers responsible for their 
decisions to Parliament; but where it is possible to formulate the relevant 
criteria of decision as a body of statutory principles, it may be desirable to vest 
the power to decide either in the courts or in a specially created tribunal. In 


^ See report of the Franks committee, Cmnd 218, 1957, parts II and III; Robson, and 
Administrative Law, ch 3; Spencer {Qd),Jackson*s Machinery of Justice, part III; Wraith and 
Hutchesson, Administrative Tribunals’, Farmer, Tribunals and Government. 

® See R V East Powder Justices, ex parte Lampshire [1979] QB 616. 

® See eg Lord Scarman, English Law - the New Dimension, part III. For an historical critique, see 
Arthurs, Without the Law: Administrative Justwe and Legal Pluralism in the 19th century. 

For the debate on justiciability when the Restrictive Practices Court was created in 1956, see 
HC Deb, 6 March 1956, cols 1927 ff.; G Marshall in Guest (ed), Oxford Essays in Jurisprudence, 
pp 282-7; and R Stevens [1964] PL 221. 
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some fields, sueh as town planning, governments have often wished to retain 
power to decide in the hands of the department concerned. In some fields, 
notably the regulation of civil aviation, a special agency such as the Civil 
Aviation Authority exists with power to develop policies through the meehan- 
ism of licensing, but with ultimate control being retained by the minister, to 
whom appeals against the Authority’s decisions may be brought." In other 
fields, such as social security, the principles applicable have been laid down in 
statutes or in statutory instruments, and the duty of applying them has been 
vested in a hierarchy of tribunals, for whose individual decisions no minister is 
politically responsible, and which the government can control only by amend- 
ing the relevant statutory rules. Here the relationship between minister and 
tribunal approaches that which exists between the government and the judici- 
ary. Where this is the case, tribunals exist not because they are required to 
exercise a political discretion which could not be entrusted to the courts but 
because (and this is the second broad reason for the existence of tribunals) the 
tribunals can do the work of adjudication more efficiently than the courts.'^ 

This bold claim can be justified on several grounds. As was said in relation to 
claims for social security benefit, ‘For these cases we do not want a Rolls-Royce 
system of justice’.'^ Practical factors that have favoured the setting up of tri- 
bunals inelude; the desire for a procedure which avoids the formality of the 
ordinary courts; the need, in implementing a new social policy, for the speedy, 
cheap and decentralised determination of many individual cases; the need for 
expert and specialised knowledge on the part of the tribunal which a court with 
a wide general jurisdiction might not acquire; and the fact that without being 
transformed in character the courts could not cope with the case-load that is 
now borne by social security tribunals, industrial tribunals and the like. One 
important characteristic of tribunals compared with the courts is that the legal 
profession has no monopoly of the right to represent those appearing before 
tribunals. This fact alone makes tribunals more accessible to the public than the 
courts, since an individual’s case may often be presented effectively by a trade 
union official, an accountant, a surveyor, a doctor, a social worker or a friend. 

A further reason for preferring tribunals to the courts may be found in the 
apparent reluctance of some members of the legal profession, including the 
judiciary, to adapt the individualistic tradition of the common law to modern 
conceptions of soeial justice. Some judges have interpreted social legislation too 
narrowly. The department responsible for administering a social policy has 
often preferred special machinery for the adjudication of disputes, designed for 
a. particular task, rather than have disputes settled in the ordinary courts. 

The necessity for administrative justice should not however lead to the 
creation of tribunals for their own sake when the ordinary courts could well take 
the decisions in question. In the view of the Franks committee, ‘a decision 
should be entrusted to a court rather than to a tribunal in the absence of special 


** See Laker Airways Ltd v Department of Trade [1977] QB 643; G R Baldwin f 1978] PL 57 and 
Regulating the Airlines. 

Cf the distinction between ‘policy-oriented’ and ‘court-substitute’ tribunals: Abel-Smith and 
Stevens, In Search of Justice, pp 220-1 and Farmer, op cit, ch 8. 

Street, Justice in the Welfare State, p 3. 

The decision in 7? zi Hillingdon BC, ex parte Puklhofer [1986] AG 484 had promptly to be 
reversed by Parliament: Housing and Planning Act 1986, s 14(2). 
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considerations which make a tribunal more suitable’.^'' Moreover, granted the 
need for specialised tribunals, the essential merits of the court system should so 
far as is practicable be incorporated in the tribunal system. Thus the desire of a 
department to provide new tribunals must not be permitted to conflict with the 
principle of independent decisions being made in accordance with the law. In 
particular, the appointment and dismissal of members of tribunals must not 
be solely in the hands of the department concerned. Again, there is danger as 
well as merit in informal procedures. In general, tribunals are not bound by the 
rules of evidence observed in courts and could not reach decisions simply and 
speedily if they were. Some tribunals follow procedures that are essentially 
inquisitorial rather than adversary, but minimum standards of evidence and 
proof must be observed by tribunals if justice is to be done.^® One safeguard lies 
in the appointment to tribunals of legally qualified chairmen, another in main- 
taining in all cases the right to legal representation - although if this right is to 
benefit those who most need it, legal aid or assistance must be extended to more 
tribunals. A further safeguard is the right of appeal, either to a higher tribunal 
or to the ordinary courts: in particular, it should always be possible to challenge 
in the superior courts a tribunal’s ruling on points of law, and tribunals should 
give reasons for their decisions. 

Since the Franks report of 1957, acceptance of many of these principles has 
removed much earlier distrust of tribunals. But there will continue to be tension 
between those lawyers who believe that tribunals should come to resemble 
courts in all but name, and those who insist that tribunals must be flexible, 
informal and accessible to the ordinary person in a way in which the courts are 
not. The latter would argue that it is the courts which must learn from tri- 
bunals, rather than vice versa. 


Classification of tribunals 

It is not easy to classify the many tribunals which exercise judicial functions in 
relation to specific branches of government, nor to draw a sharp line between 
those bodies which may be classed as tribunals and those which may not. A list 
of tribunals under the supervision of the Council on Tribunals is published 
annually in the council’s report. In the report for 1991-92, this list included 
agricultural land tribunals, the Civil Aviation Authority and the Director 
General of Fair Trading in their licensing functions, the Data Protection Regis- 
trar, education appeal committees (dealing with admission of pupils to schools) , 
immigration adjudicators and the Immigration Appeal Tribunal, industrial 
tribunals, the two Lands Tribunals, mental health review tribunals, the 
Comptroller-General of Patents, war pensions appeal tribunals, rent assessment 
committees, social security appeal tribunals and the Social Security Commis- 
sioners, disability and medical appeal tribunals, the general and special com- 
missioners of income tax, traffic commissioners, valuation and community 
charge tribunals, VAT tribunals and, in Scotland, children’s hearings and the 
Crofters Commission. 

It is possible to group these tribunals by their subject-matter, for example. 


Cmnd 218, p 9. 

See t%Rv Deputy Industrial Injuries Commissioner, ex parte Moore [1965] 1 QB 456. 
Report of Council on Tribunals for 1989—90, pp 9—13. And note 3, p 647 below. 
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{a) social security and social services {b) land, property and housing (c) econ- 
omic activities, licensing and taxation [d) others, including industrial and 
immigration tribunals. But it is more useful to analyse tribunals in terms of 
the general considerations which are discussed below: thus in some tribunals 
the parties are private individuals (landlord /tenant, employer/employee) but in 
many tribunals a citizen is in dispute with a government department. More- 
over, some bodies which arc not subject to the Council on Tribunals have 
strong claims to be regarded as tribunals. I'hese include the Gaming Board, 
legal aid committees, the Parole Board and the many professional discipline 
committees. There is evidently no invariable legislative practice of calling a 
tribunal a tribunal (thus the Pensions Ombudsman is a tribunal in all but 
namc).*'^ Nor docs the fact that a tribunal is styled a court by Parliament mean 
that it has all the attributes of a court, such as the power to commit for 
contempt of court. 

Problems of classification and terminology point to the lack of a planned 
system of tribunals. One solution to the organisation of administrative justice 
might be to create a series of higher administrative courts or tribunals, each 
covering a range of related jurisdictions. On matters of .social security, the 
Social Security Commissioners serve as a national appeal tribunal within a 
variety of different adjudication structures. There has also been a definite policy 
of concentrating disputes relating to the valuation of land on the Lands Tri- 
bunal, and those relating to employment on the Employment Appeal Tribunal. 
Attempts to resist the proliferation of tribunals have been made by the Council 
on Tribunals,^ not always with success, for the department concerned with new 
legislation can often discover reasons for establishing a more suitable tribunal 
than any which exist. One limiting factor is that many tribunals, especially at 
the local level, depend on part-time service from their members; to vest too wide 
a jurisdiction in one tribunal might overburden these members. I'he Franks 
committee rejected the general principle that tribunal service should be based 
on whole-time salaried employment. There are in fact notable exceptions to that 
principle (for example, the Social Security Commissioners, the Lands Tribunal 
and the full-time chairmen of industrial tribunals), especially at the national or 
appellate level. 

General considerations 

Tribunals are concerned with a wide range of activities but certain questions 
are of general application, (a) What is the composition of the tribunal? Tri- 
bunals are not composed of government officials. Often they arc constituted of 
lay members of the public, sometimes coming from groups such as employers’ 
organisations and trade unions. But in certain tribunals specialist qualifications 
are required (for example, in medicine or in land valuation) and membership 
may involve a full-time salaried appointment; frequently provision is made for a 


CfCmnd 218, 1957, part III; Wraith and Hutchesson, op cit, ch 2; and Farmer, op cit, chs 7 
and 8. 

Report of Council on Tribunals for 1989-90, pp 26-8. 

20 A-G V BBC [1981] AC 303; ch 18B. See also NY Lowe and HF Rawlings [1982] PL 418 and 
Contempt of Court Act 1981, s 19. 

See eg reports of Council on Tribunals for 1981-82, p 14; and 1990-91, pp 26-8. 


1 




Chapter 28: Administrative justice 647 


legally qualified chairman, {b) Who appoints the members of the tribunal and 
who has power to dismiss? Usually appointments are made for a fixed period of 
years, either by the minister concerned, by the Lord Chancellor, or by both 
minister and Lord Chancellor jointly; in general dismissal now requires the 
concurrence of the Lord Chancellor.'^ (r) What are the powers and jurisdiction 
of the tribunal? In particular, how extensive is the tribunafs discretion? Many 
tribunals, like the Lands Tribunal and the commissioners of income tax, exer- 
cise strictly judicial functions. Some, like the Civil Aviation Authority, base 
their decisions on wider aspects of policy, exercising regulatory functions in a 
judicial form, {d) What procedure is followed by the tribunal and how formal is 
it? Are hearings in public or in private, and do individuals appearing before it 
have the right of legal representation? In 1992, legal aid was available before the 
Lands Tribunal, the Commons Commissioners and the Employment Appeal 
Tribunal; legal assistance by way of representation was available before mental 
health review tribunals and for certain proceedings before the Restrictive Prac- 
tices Court, Legal advice and assistance without representation could be 
obtained in connection with all tribunal proceedings.'^ {e) Are the tribunal’s 
decisions final, or is there the right to appeal, whether on law, on fact, or on the 
merits? The Franks committee considered that the ideal appeal structure took 
the form of a general appeal from the tribunal of first instance to an appellate 
tribunal; that as a matter of principle appeal should not lie from a tribunal to a 
minister; and that all decisions of tribunals should be subject to review by the 
courts on points of law.‘^ The structure of social security appeals complies 
broadly with this pattern but many other tribunals depart from it. (/) Are the 
tribunal’s decisions published and, if so, do they have authority as binding or 
persuasive precedents for future tribunals? {g) What is the relation between the 
tribunal and the department with whose work it is associated? What opportuni- 
ties arc there for the department to influence the work of the tribunal other than 
by formal legislation? 

The structure of .some leading tribunals will now be outlined. The tribunals 
chosen for this purpose do not include tribunals that have already been men- 
tioned in earlier chapters, such as the commissioners of income tax and the 
immigration appeals structure.'*’ 

Social security appeals^’ 

In common with the income tax system, the social security system requires each 
year millions of decisions directly affecting the financial position of individuals 
to be taken by civil servants. Whenever a decision is taken that adversely affects 
an individual (for example, when a claim to benefit is refused or when less 
benefit is paid than an individual has claimed), he or she should be able to 


^ Page 651 below. 

^ Legal Aid Act 1988, Part III. And see Genn, The Effectiveness of Representation at Tribunals. 

^ Cmnd 218, 1957, p25. 

^ See pp 366 and 447 above. 

® See now Social Security Administration Act 1992, Part II (cited hereafter as the 1992 Act). 
And see Baldwin, Wikeley and Young, Judging Social Security', also R Sainsbury, in Finnie, 
Himsworth and Walker (eds), Edinburgh Essays in Public Law, 335-349. On the earlier 
tribunals, see eg Farmer, Tribunals and Government, ch 4; Harlow and Rawlings, Law and 
Administration, chs 18, 19; Adler and Bradley {tds). Justice, Discretion and Poverty. 
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appeal against it, if only because such decisions must be founded upon a sound 
legal base, not upon the arbitrary decision of an ofiicial. As wc have already 
seen, the right of appeal to an independent authority was recognised in the 
National Insurance Act 1911. When after 1945 the social security scheme 
became more complex as new benefits were provided, the adjudication pro- 
cedures also became more diverse and elaborate. An important distinction 
formerly existed between the structure of appeals for contributory benefits 
under national insurance (such as unemployment benefit and retirement pen- 
sion) and that for non-contributory means-tested benefits, such as income sup- 
port and payments to relieve need (now made from the Social Fund). One 
reason for the distinction was that a scheme based on compulsory insurance 
necessarily created substantive rights to benefit. Such rights are absent from a 
scheme of means-tested discretionary payments, as with supplementary benefits 
before 1980, and the Social Fund since 1988. Even so, all claimants for benefit 
are entitled to have their claims decided by a proper procedure and in accord- 
ance with the relevant legal rules. Moreover, even where benefits arc dis- 
cretionary, no public body can operate such a schenu‘ responsibly without 
developing administrative rules to govern the exercise of official discretion. 

The following account outlines the main forms of‘ adjudication that now 
exist. Claims for most forms of social security benefit (such as unemployment 
benefit, retirement pension and income support) are decided in the first 
instance by adjudication officers appointed by the Secretary of State for Social 
Security. These officers are full-time civil servants, often working in local benefit 
offices. They act subject to advice from a chief adjudication officer.^ From an 
adjudication officer’s decision, there is a right of appeal to a social security 
appeal tribunal. This tribunal, which sits locally, comprises a chairman, who 
must be a lawyer of five years’ standing,” and two persons drawn from a panel of 
those with knowledge of conditions in the area and representative of persons 
living or working there. The chairman is selected to sit by the President of 
Social Security Appeal Tribunals^^ from a panel of lawyers appointed by the 
Lord Chancellor or, in Scotland, by the Lord President of the Ck)urt of Session. 
From the tribunal’s decision, there is an appeal on a point of law, subject to 
leave being granted, to the Social Security CJommi.ssion(Ts, who arc qualified 
lawyers of ten years’ standing, appointed by the Crown and sitting in London, 
Edinburgh and Cardiff. Normally an appeal is heard by a single Commissioner, 
but the Chief Commissioner may direct that an appeal involving a question of 
law of special difficulty should be heard by a tribunal of three Commissioners.^^ 
Since 1980, there has been an appeal with leave on a point of law from a Social 
Security Commissioner to the Court of Appeal in England, and to the Inner 
House of the Court of Session in Scotland. ^ Selected decisions of Social Secur- 


’ 1992 Act, s 39. And R Sainsbury [19891 Pb 389. 

^ le a five-year general qualification under the Courts and Legal Services Act 1990, s 71. 

^ Who is also President of Disability Appeal and Medical Appeal 'IVibunaLs: 1992 Act, s 51. 
1992 Act, s 57. 

1992 Act, s 24. And see Bland v Chief Benefit Officer [1983] 1 All ER 537; and Chief Adjudication 
Officer V Foster [1993] 1 All ER 705. The structure of appeals described here is broadly 
replicated by the Child Support Act 1991 for appeals against assessments of child support 
maintenance (ss. 16-28, 1991 Act). By Sched 3, the President of Social Security Appeal 
Tribunals is also to be President of Child Support Appeal Tribunals. 
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ity Commissioners are published and bind all adjudication officers and local 
tribunals, although the law may be changed at any time by Act of Parliament or 
by fresh regulations made by the Secretary of State under delegated powers. 

Some questions on which a social security claim may depend (for example, a 
claimant’s contribution record) arc reserved for decision by the Secretary of 
State, and are not decided by a tribunal. From such a decision, there is a right of 
appeal on law to the High Court or Court of Session. Various medical 
questions (for example, the extent of disablement caused by an industrial injury 
or disease) are decided by an adjudicating medical practitioner employed by 
the DSS, with an appeal to a medical appeal tribunal, consisting of two inde- 
pendent medical members sitting with a legal chairman. From the medical 
appeal tribunal, appeal lies on a point of law and with leave to the Social 
Security Commissioners.^'^ In addition to these rights of appeal, decisions taken 
by the adjudicating authorities are subject to administrative review, for 
example if there has been a relevant change of circumstance^' since the decision 
was madc.^"^ 

Appeals about certain benefits for the disabled, including attendance allow- 
ance, are decided by disability appeal tribunals, who sit with a lawyer as 
chairman, one member from a panel of medical practitioners and the other from 
a panel of persons experienced in dealing with the needs of disabled persons. 
Before such an appeal can be considered by the tribunal, it must first have been 
subject to a review by an adjudication officer. 

In the case of payments from the Social Fund, intended to be a residual way 
of meeting hardship, the first decision is made by a social fund officer and is 
subject to review by another such officer and then by a social fund inspector, 
acting under the guidance of the Social Fund Commissioner. This system of 
review was created following the government’s decision that there should be no 
right of appeal to a tribunal. There is also no right of appeal to a tribunal in 
the case of housing benefit decisions: a local authority’s benefit review board is 
not an effective substitute for a tribunal.*^ Both with the Social Fund and with 
housing benefit, decisions that are taken improperly or in breach of the law are 
subject to judicial review, although this may not in practice always provide due 
relief. 

The present structure of social security appeals is complex, but in general it 
is a definite advance on what existed previously. The office of President of Social 
Security Appeal Tribunals has since 1984 enabled the tribunals to be adminis- 
tered from outside the Department of Social Security. This has enhanced the 
visible independence of the tribunals. The requirement of lawyers as chairmen 
has improved the effectiveness of the tribunals; but it remains important that 


1992 Act, s 18. And M Partington, Secretary of State's Powers of Adjudication in Social Security Law. 
‘3 1992 Act, s 48. 

1992 Act’ ss 30-35, 42, 43. And N Wikeley (1992) 1 1 GJQ 227. 

1992 Act, ss 19, 25-29, 35, 47. 

1992 Act, ss 64-66. For the Council on Tribunals’ opposition, see Gmnd 9722, 1986. Also R 
Drabble and T Lynes [1989] PL 297. A right of appeal to a tribunal applies to Social Fund 
payments for maternity and funeral expenses and cold weather heating: 1992 Act, s 20(6) (e). 
1992 Act, s 63; Housing Benefit (General) Regulations 1987 (SI 1987 No 1971), Part XI. Also 
N Wikeley (1986) 5 GJQ 18; R Sainsbury and T Eardley [1992] PL 551; and note 5, p 642 
above. 
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the tribunals should be accessible to claimants, avoid undue legalism, and 
promote better decision-making within DSS offices. 

Lands Tribunal 

The Lands Tribunal Act 1949 authorised two Lands Tribunals, one for Scot- 
land and one for the rest of the United Kingdom. The latter tribunal has 
jurisdiction over a variety of matters relating to the valuation of property, 
including the assessment of compensation for compulsory acquisition of land 
and rating appeals from the local valuation courts. 41ie jurisdiction can be 
enlarged by Order in Council, llie President of the I,.ands 'rribunal, who must 
have held judicial office or have a .seven-y(‘ar general qualification under the 
Courts and Legal Scrxdces Act 1990 (s 71), is like the other members appointed 
by the Lord Chancellor. These members must be lawyers or persons qualified 
by professional experience in th(‘ valuation of land. 'I'here is no fixed compo- 
sition for the tribunal; this is varied according to tlui particular case as the 
president may determine. Thus a single surveyor may sit, or the president 
together with members who are lawyers and surveyors. On th(‘ application of 
any party a case may b<^ stated on a point of law for d<‘terminalion by the Court 
of Appeal;*^^^ otherwise the decision of the Lands 'rribunal is final. 

The composition of th<‘ Lands Tribunal ensures that it has access to expertise 
both in legal and valuation matters. While procedure l)efore the tribunal can be 
as formal and elaborate as litigation in the courts, particularly when large sums 
of money are at stake, the tribunal may adopt a simpler procedure in .smaller 
cases. Legal aid is available before the tribunal 

Industrial tribunals^ 

Industrial tribunals were established under the Industrial Training Act 1964 to 
determine disputes arising from the imposition on certain industries of a levy to 
meet the expenses of industrial training boards. I'hey rapidly acquired a wide 
jurisdiction, which now includes disputes under the Equal Pay Act 1970 and 
many issues under the Employment Protection (Consolidation) Act 1978, in 
respect of such matters as guarantee payments, facilities for trade union activi- 
ties, maternity pay, redundancy payments and (in practice the most numerous) 
unfair dismissal. The tribunals also deal with alleged discrimination in relation 
to employment, under the Sex Discrimination Act 1975 and the Race Relations 
Act 1976.^ An industrial tribunal consists of a lawyer chairman and two lay 
members drawn from panels representing each side of industry. The tribunals 
are organised on the presidential system. The two presidents of industrial 
tribunals, in England and Scotland respectively, oversee the administration of 
the tribunals, convene conferences of chairmen and members, and represent the 


See N Wikeley and R Young [1992] PL 238. 

The Lands Tribunal in Scotland was established in 1971, to deal with matters arising under 
the Conveyancing and Feudal Reform (Scotland) Act 1970 and with valuation of land for 
planning, compulsory purchase and tax purposes. 

See R V Lands Tribunal ex parte City of London Corpn [1982] 1 All ER 892. 

* See Employment Protection (Consolidation) Act 1978, Part VIII and Sched 9; Upex (ed), 
Encyclopaedia of Employment Law, Section A. 7. 
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tribunals in their relations with the Department of Employment, the Council on 
Tribunals and other bodies. Many of the chairmen hold full-time, permanent 
posts. Associated with the tribunals, but separate from them, is an advisory and 
conciliation service. 

When the Industrial Relations Act 1971 was in force between 1971 and 1974, 
appeals on questions of law from industrial tribunals went to the controversial 
National Industrial Relations Court, although it was not these appeals which 
gave rise to the controversy.'^ Appeals on law now lie to the Employment Appeal 
Tribunal, a body comparable to the Restrictive Practices Court. It consists of 
nominated judges of the High Court and the Court of Session, one of whom is 
appointed by the Lord Chancellor to be president of the tribunal, sitting with 
lay persons with special knowledge or experience of industrial relations. The 
tribunal is a superior court of record but conducts its business with less for- 
mality than the High Court and lawyers have no monopoly of representation. 

Tribunals and Inquiries Act 1992 

The main conclusions of the Franks committee on the status of tribunals have 
already been mentioned. The committee also made detailed recommendations 
for improving existing tribunals, which were largely adopted. Thus in the 
national insurance field, the right of legal representation was recognised in all 
cases and the principle of public hearings was established. Other recommen- 
dations were implemented by the Tribunals and Inquiries Act 1958, which was 
re-enacted in 1971 and again in 1992: the chairmen of certain tribunals are now 
selected by the minister concerned from a panel of persons approved by the 
Lord Chancellor (s 6), a provision that should help to ensure that chairmen are 
either legally qualified or have suitable alternative experience; in the case of 
most tribunals the minister’s power to terminate membership of a tribunal can 
only be exercised with the concurrence in England and Wales of the Lord 
Chancellor, and in Scotland of the Lord President of the Court of Session (s 7); 
appeals on points of law lie from certain tribunals to the High Court or the 
Court of Session (s 11); and all tribunals are under a duty, if requested on or 
before the giving or notification of the decision, to give reasons for their 
decision, such reasons whether written or oral being deemed to form part of the 
record for the purpose of review by certiorari (s 10).^ In practice, many rules of 
procedure for particular tribunals require reasons to be given in every case. 

Council on Tribunals^ 

The Tribunals and Inquiries Act 1992 continued in being the Council on 
Tribunals, first established under the 1958 Act. The members of the council (in 
number between 10 and 15) are appointed by the Lord Chancellor and the Lord 
Advocate (in respect of Scotland), and the council has a Scottish committee. 
The council is under a duty to keep under review the constitution and working 


^ Pages 373, 381 above. 

Employment Protection (Consolidation) Act 1978, s 135 and Sched 11; p 373 above. 

^ Page 688, below. 

® H WR Wade [1960] PL 351; JF Garner [1965] PL 321; DGT Williams [1984] PL 73 and 
(1990) 9 CJQ 27; Harlow and Rawlings, Law and Administration, ch 6. 
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of a large number of tribunals, that is, those named in the First Schedule to the 
1992 Act and also those subsequently included by statutory instrument made 
by the Lord Chancellor and the Lord Advocate (s 13). I’he Lord Chancellor 
and the Lord Advocate may ask the council to consider and report on matters 
concerning any tribunal other than ordinary courts of law. In one instance, 
concerning those administrative procedures which involve a statutory inquiry, 
the council may itself take the initiative on a matter determined to be of special 
importance.^ The council’s functions arc essentially advisory; it has no power to 
interfere with the decision of a tribunal in a particular case, although it may 
comment on the way in which tribunals operate. The council has no executive 
powers: the Franks committee’s recommendation that members of tribunals 
should be appointed by the council was not accepted by the government, and 
the council merely has power to make to the appropriate minister general 
recommendations on the appointment of tribunal members (s 5). 

The council makes an annual report to the Lord Chancellor and the Lord 
Advocate, and other reports by the council are made to these ministers (s4). 
The council may take the initiative in reporting on any tribunal placed under its 
general supervision, but it does not follow that any action will be taken on the 
report to the Lord Chancellor. The council has no rule-making powers but must 
be consulted before any procedural rules are madt^ for any tribunals subject to 
its supervision (s8) or for any procedures involving a statutory inquiry (s9). 
Often the council is consulted by the government on proposed legislation to 
create new tribunals and similar procedures,^ but some departments arc reluc- 
tant to accept the expert advice given. In 1991, the Department of Health was 
criticised by the council, over the strange devolution of national NHS appeals 
by the Health Secretary to the Yorkshire Health Authority, for 'a major failure 
to observe the basic principles advocated over 30 years ago by the Franks 
committee as to the . . . establishment of new tribunals and their procedures’.^^ 

The council undoubtedly serves to remind departments of the qualities of 
fairness, openness and impartiality which the Franks committee stressed that 
tribunals should possess. Its extensive work on procedural rules gives detailed 
expression to those qualities. It has neither the resources nor the power to 
investigate complaints about particular tribunals. It has often drawn atten- 
tion to the problem of a backlog of cases building up in particular tribunals, for 
example in immigration and mental health appeals. Where a department does 
not accept the council’s advice, the council can publish the fact in its annual 
report. In 1991, the council published a comprehensive collection of model rules 
of tribunal procedure. ^ ^ 

In 1980, the Council on Tribunals published a special report examining its 
own functions, recommending inter alia that it should be granted power to act 
as an advisory body over the whole area of administrative adjudication, that its 
right to be consulted about relevant legislation should be clearly defined and 


’ Section B, below. 

^ Report of Council on Tribunals for 1991-92, app H (Code for Consultation). 

® Report of Council on Tribunals for 1990-91, pp 1 1-14; also reports for 1988-89, pp 2-6; and 
1989-90, pp 5-9 and app G. 

See R Lister, Council Inaction, 1975 (Child Poverty Action Group report) and Cmnd 7805, 
1980, ch 7. 

See report of Council on Tribunals for 1990-91, pp 23-4; and Cm 1434, 1991. 
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that its resources should be strengthened.''-^ Although the government agreed 
that a ‘code’ for consultation between the council and departments should be 
prepared, the other proposals made by the council were peremptorily rejected.'^ 
^ In 1988 the JusticcMll Souls report recommended that an administrative 
review commission be created on the lines of the Administrative Review 
Council in Australia to provide independent scrutiny of all administrative pro- 
cedures and to work alongside the Council on Tribunals.'"* However, oversight 
of tribunals and inquiries might best be achieved if the Council on Tribunals 
could itself be merged in the broader commission.'^ 


B. Public inquiries 

We have seen that the Franks committee concluded that tribunals should be 
regarded as machinery for adjudication rather than as part of the machinery of 
administration. The same conclusion is not applicable to public inquiries, 
whose role is too deeply embedded in the whole process of government and 
administration to permit them to be transplanted into the world of adjudi- 
cation. We examine below the attitude of the courts to inquiries in the context of 
natural justice.'® Generalisation is difficult in view of the many purposes which 
inquiries serve, but two views on the nature of inquiries have often been 
expressed. As seen by the Franks committee in 1957, the ‘administrative’ view 
was to regard the inquiry as a step leading to a ministerial decision in the 
exercise of discretion, for which the minister was responsible only to Parlia- 
ment. By contrast, on the ‘judicial’ view, the inquiry appeared ‘to take on 
something of the nature of a trial and the inspector to assume the guise of a 
judge’, so that the ensuing decision must be based directly upon the evidence 
presented at the inquiry.'^ 

The Franks committee rejected these two extreme interpretations. In the 
committee’s view, the objects of the inquiry procedure were (a) to protect the 
interests of the citizens most directly affected by a governmental proposal by 
granting them a statutory right to be heard in support of their objections; and 
{b) to ensure that thereby the minister would be better informed of the whole 
facts of the case before the final decision was made. To ensure a reasonable 
balance between the conflicting interests concerned, and to see that Parlia- 
ment’s intention in creating the public inquiry procedure was fulfilled, the 
committee recommended ( 1 ) that individuals should know in good time before 
the inquiry the case they would have to meet; (2) that any relevant lines of 
policy laid down by the government should be disclosed at the inquiry; (3) that 
the inspectors who conduct inquiries should be under the control of the Lord 
Chancellor, and not under that of the minister directly concerned with the 
subject-matter of their work; (4) that the inspector’s report should be published 


Cmnd 7805, 1980. 

Report of Council on Tribunals for 1980—81, p 7; and for 1981—82, app C. See now report for 
1990-91, pp 37-8. 

Administrative Justice - Some Necessary Reforms, ch 4. 

AWBradley [1991] PL6. 

Ch 29 B. And see generally Wraith and Lamb, PMic Inquiries as an Instrument of Government. 

" Cmnd 218, 1957, p 58. 
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together with the letter From the minister announcing the final decision; (5) that 
the decision letter should contain full reasons for the decision, including reasons 
to explain why the minister had not accepted recommendations of the inspector; 
(6) that it should be possible to challenge a decision made after a public inquiry 
in the High Court, on the grounds of jurisdiction and procedure. “ 

Except for the recommendation that the corps of inspectors should be trans- 
ferred to the Lord Chancellor’s Department, these recommendations were 
accepted by the government.*'^ Moreover, the Council on I ribunals was given 
power to consider and report on matters arising out of the conduct of statutory 
inquiries; this allows an individual who is dissatisfit'd with some aspect of a 
particular inquiry to complain to the council. In this context, statutory inquiry’ 
includes both an inquiry or hearing held by or on behalf of a minister in 
pursuance of a duty imposed by any statutory provision, and also what is 
known as a discretionary inquiry, that is, an inquiry initiated by a minister 
other than in pursuance of a statutory dutv where such an inquiry is designated 
for this purpose by statutory instrument.'*'* 

The inquiries examined by the Franks committee mostly concerned such 
matters as procedure for the compulsory purchase of land that was needed for 
public purposes (for example, the construction of a new town, a power station 
or a motorway, or for slum clearance), and disputes under town planning law 
about the use and development of land. Inquiries and related procedures also 
serve other purposes, for example to inquire into electoral boundaries,* or to 
investigate the causes of a public disaster (such as an aviation accident) or the 
failure by a local authority to maintain proper standards of care in relation to 
young people.** The latter inquiries, which are often but not always appointed 
under statutory powers, are concerned with finding out what w<mt wrong and 
why. Another form of procedure occurs when there is a right of appeal to a 
minister against a certain decision and the individuals concerned must be heard 
before the minister determines the appeal. 1 hus, the Director General of Fair 
Trading may refuse to grant a consumer credit licence (or may revoke an 
existing licence) if the individual is not a fit person to hold the licence: an appeal 
lies from the Director General to the Secretary of State, who may arrange for the 
appeal to be heard by a panel of independent persons, but the minister retains 
the right to make the final decision.** 

Rules of procedure for public inquiries 

Under the Tribunals and Inquiries Act 1992, s9, the Lord Chancellor (or the 
Lord Advocate, in the case of Scotland) may, after consulting the Council on 


Cmnd 218, part IV, 
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Tribunals and Inquiries Act 1992, s 16(1); and see SI 1975 No 1379, SI 1976 No 293 and SI 
1983 No 1287. 

' Page 167 above. 

^ See Justice /All Souls report, Administrative Justice, pp 312-27; S Sedley (1989) 52 MLR 469; 
and eg the (Butlcr-Sloss) report of inquiry into child abuse, Cm 412, 1987; the (Fennell) 
report of the inquiry into the Kings Cross fire, HC 499 ( 1987-88). 

^ Consumer Credit Act 1974, Part III, especially ss 25, 32, 41; Consumer Credit Licensing 
(Appeals) Regulations 1976 (SI 1976 No 837), And see G Borrie [1982] J1 of Business Law 
91. 



Chapter 28: Administrative justice 655 


Tribunals, make rules regulating the procedure at statutory inquiries. Rules 
have been made in respect of inquiries held for many purposes, including 
inquiries into compulsory purchase orders, and appeals against the refusal of 
planning permission."*^ On a compulsory purchase of land by non-ministerial 
public authorities, if an inquiry is to be held the Secretary of State must give 
notice to the acquiring authority and those entitled to object, and may cause a 
pre-inquiry meeting to be held to discuss procedural matters. At least 42 days’ 
notice of the inquiry must be given to the public authority and to every owner of 
an interest in the land affected who has objected to the making of the compul- 
sory purchase order. At least 28 days before the inquiry, the public authority 
must send to every objector and to central departments a full statement of the 
reasons for the order. Both objectors and the public authority have a right to 
appear at the inquiry and to be represented, either by a lawyer or some other 
person. In advance of the inquiry, a written statement of evidence (and a 
summary) may be required from any person entitled to appear at the inquiry. 
Objectors must be informed of the views of any government departments which 
support the order, and departmental representatives are required to attend the 
inquiry in order that they may give evidence about departmental policy. How- 
ever, since ministers and not civil servants are responsible for government 
policy, the inspector may disallow a question put to such a representative if in 
the inspector’s opinion it is ‘directed to the merits of government policy’. Sub- 
ject to the rules, procedure at the inquiry is determined by the inspector. The 
degree of formality may be expected to depend on the circumstances of the 
inquiry, particularly the extent of legal representation. The inspector may visit 
the land alone before or during the inquiry, but if he makes a formal visit during 
or after the inquiry, notice must be given to the public authority and to the 
objectors, who have the right to accompany him. The inspector’s report must 
include his conclusions and his recommendations, if any; it will be sent to the 
parties when the minister’s decision is notified to them.^ 

One important rule deals with the situation where the minister, after con- 
sidering the inspector’s report, either differs from the inspector on a finding of 
fact or, after the close of the inquiry, ‘takes into consideration any new evidence 
or new matter of fact (not being a matter of government policy)’. In such a case, 
if the minister proposes not to follow the inspector’s recommendation because of 
this new material, the public authority and objectors must be informed and they 
have the right to require the inquiry to be reopened. The background to this lies 
in what was known as the chalk-pit affair.^ 

At an inquiry into a planning authority’s refusal of permission for the digging of chalk in 
North Essex, neighbouring owners brought evidence to show that their land would be 
seriously harmed if this were permitted. On the strength of this evidence, the inspector 
recommended that permission should not be given. Subsequently the Ministry of Hous- 
ing consulted privately with the Ministry of Agriculture, and later granted planning 


See respectively SI 1990 No 512; SI 1988 No 944 and 945. See also on planning appeals SI 
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permission, inter alia on the ground tliat the chalk workings would not harm neighbour- 
ing land. The neighbouring owners tried unsuccessfully to seek a remedy in the High 
Court, and then complained to the Gttuncil on Trihuniils about this apparent abuse of 
inc^uiry procedure. Following pres.sure from the Countal on 1 ribunals, the Lord 
Chancellor finally accepted the council’s view on the point of principle and agreed to 
make the rules of procedure from which the present rules are derived. 

One effect of the statutory rules for inquiritts is to giv<‘ the individuals most 
closely affected by compulsory purchase and planning proposals better legal 
protection, since the rules are enforct'able in the courts and an objector is not 
restricted to relying on a breach of natural justice at common law.’ But rules of 
natural justice, or fairness, apply to any inquiry not governed by statutory rules 
of procedure.” Although th(‘ rules define those who art' tmtitled to statutory 
notice of an inquiry and to take part in it, they give the inspector a discretion to 
allow members of the public to appear at the inejuiry and call evidence. In 
practice, community associations and other interest groups are permitted to 
take part. By taking part in the inquiry such per.sons and organisations acquire 
a right to come to the court to enforce the rules of pnjcedure.'* 

Similar rules apply to many public itujuiries in Scotland. 'I’wo differences 
may be noted. The person appointed to conduct an intjuiry is known as the 
reporter, which may describe his duties more accurately than the term ‘inspec- 
tor’. After the inquiry, the reporter must circulate to all tht' parties a draft of 
that part of his proposed report which contains the summary of the evidence 
and his findings of fact, in order that inaccuracies may be corrected.*" 

The Council on Tribunals has taken an active and valuable part in the 
preparation of these rules and in seeking to secure the more frequent award of 
costs to those taking part in inquiries, at least for owners who successfully object 
to the eompulsory purchase of their land. But in circumstances of serious abuse, 
the courts have the power to give an effectivt' remedy to an owner which the 
council lacks.** Moreover, the council has neither the legal powers nor the 
resources properly to investigate complaints about inquiries. If someone is 
aggrieved by the improper conduct of an inejuiry, or by the acts of the depart- 
ment related to the inquiry, he or she may take the complaint to the Ombuds- 
man (the Parliamentary Commissioner for Administration) who can conduct a 
full investigation into the allegations.**^ 

Developments in the use of public inquiries 

The public inquiry continues to be an important step in the process by which 
certain decisions are made, especially those concerning the use of land for 
developments of environmental significance. Although the Franks committee 
had sought to steer a middle course between the ‘judicial’ and ‘administrative’ 
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views of the inquiry, its report led inevitably to greater legalisation. Increased 
involvement of the legal profession in inquiries was one aspect of the pressure on 
the planning process that led to delays and over-centralisation of decisions on 
many local issues. Planning law now provides for the holding of an examination in 
public into a proposal for altering or replacing a ‘structure plan’.^^ The examin- 
ation is conducted by a panel appointed by the Secretary of State and deals only 
with such aspects of the proposal as the department considers should be exam- 
ined publicly. Those who take part are selected by the department from 
amongst objectors to the proposal, and other parties. The procedure thus con- 
trasts sharply with a public inquiry, at which everyone interested may bring 
forward evidence on all relevant matters. However, earlier stages in the making 
of a proposed alteration to a structure plan involve public consultation and 
participation.^'^ So far as ‘local plans’ or ‘unitary plans’ are concerned (as 
distinct from structure plans), a public inquiry is held before an inspector 
appointed by the Secretary of State; he reports not to central government but to 
the local authority that prepared the plan. That authority will not necessarily 
wish to alter its earlier proposals, even if recommended to do so by the inspec- 
tor.^^ 

As regards the control of development, government policy during the 1980s 
sought to reduce delay by transferring the power to decide planning appeals 
from the Secretary of State to the inspectorate. Since 1981, all appeals in respect 
of applications for planning permission and all appeals against enforcement 
notices may be decided by an inspector. An inspector’s decision is subject to 
review in the courts as if it were the decision of a minister, but the Secretary of 
State is not responsible to Parliament for the decision. The inspector’s decision 
should take account of relevant ministerial policies, but is essentially based on 
the evidence given at the inquiry. Moreover, most planning appeals are now 
decided not after a formal inquiry nor even after a hearing in private, but by a 
simpler, non-statutory procedure based on the exchange of written represen- 
tations between the parties. Where this procedure is used, the public at large 
have no scope for effective participation.^® 

While the transfer of power to decide planning appeals was possible because 
in most cases only local issues arose, the role of the inquiry in matters of 
national importance has often been controversial. During the 1970s government 
policy in promoting motorways led to stormy scenes at inquiries, as objectors 
came to realise that the proceedings at an inquiry might have little effect where 
the Department of Transport had already decided that a new motorway was 


Town and Country Planning Act 1990, s 35; and Grant, Urban Planning Law^ ch 3 B. 
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needed. In 1978, a review of highway procedures made detailed proposals for 
improving the assessment of need for new trunk roads and for restoring public 
confidence in the inquiry system. So far as the courts were concerned, the 
history of motorway inquiries culminated in Bushell v Secretary of State for the 
Environment}^ 

During a lengthy inquiry held concerning two sections of the M40 extension near 
Birmingham, the inspector allowed the objectors to bring evidence challenging estimates 
of future traffic growth, but refused to allow civil servants to be cross-examined on the 
matter. After the inquiry but before the minister took his decision, the department 
revised its traffic estimates, but the minister did not allow the inquiry to be re-opened for 
examination of the new estimates. I’he objectors claimed that natural justice entitled 
them {a) to cross-examine officials on the traffic predictions and {^) to a re-opening of the 
inquiry. The House of Lords upheld the motorway orders, holding that natural justice 
had not been infringed. The judges stressed that an inquiry was quite unlike civil 
litigation. An inspector had wide discretion to disallow cross-examination if it would 
serve no relevant purpose. The methods of predicting future traffic growth were an 
essential element in national policy for motorways, and were not suitable for investi- 
gation at local inquiries. Lord Edmund-Davies, dissenting, held that the objectors had 
been denied 'a fair crack of the whip’.^ 

This decision was a sharp reminder of the fact that a public inquiry into a 
controversial proposal put forward by a government department is only part of 
a broader political process. In this process, it is not possible to expect the 
minister concerned to assume a cloak of judicial impartiality and detachment. 

The strain placed upon the inquiry in relation to proposals of national 
importance was evident in inquiries such as that conducted (exceptionally) by a 
High Court judge into the proposal by British Nuclear Fuels Ltd to establish a 
nuclear fuel reprocessing plant at Windscalc’"^ and the marathon Sizewell B 
inquiry conducted into the proposal by the Central Electricity Generating 
Board to build a PWR nuclear power station in Suffolk.'^ Lengthy and expensive 
as such inquiries arc, and difficult as it is for interest groups to take part, they 
afford a means of scrutinising in public the technical and environmental aspects 
of a proposal and of ventilating issues of public concern. 'Fhis scrutiny may not 
lead to a reversal of government policies, but it would be rash to suppose that 
better decisions would be made if there were no public inquiries. Could the 
system be improved? In 1978, a non-governmental committee proposed a new 
procedure for the investigation of projects with major national implications; this 
involved a two-stage ‘project inquiry’ conducted by an impartial committee, 
followed if necessary by a local inquiry into issues relating to a specific site."*^ 
These proposals were not accepted by the government, but in 1988 the govern- 
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merit gave further guidance on the procedures that should be followed for major 
public inquiries.^ 

Important new powers of authorising transport projects (including railway 
and guided transport systems) and schemes affecting harbours and canals were 
given to ministers by the Transport and Works Act 1992, which aimed to 
reduce the need for special powers to be obtained by private Acts.® For schemes 
of national significance, before the Secretary of State may make an order for a 
scheme, each House of Parliament must first have adopted a resolution approv- 
ing the proposal. The Secretary of State may (and in some cases must) hold a 
public local inquiry or grant a hearing into objections to such schemes that are 
received, but these proceedings arc held within the limits of any parliamentary 
approval that has been given. 


C. Tribunals of inquiry 

Tribunals and inquiries are both part of the ordinary structure of administrat- 
ive justice and many thousands of decisions are made each year by recourse to 
these procedures. The ‘tribunal of inquiry’ is a much rarer happening, barely 20 
having been appointed since the Tribunals of Inquiry (Evidence) Act 1921 was 
passed. In the 19th century, parliamentary committees were occasionally 
appointed to inquire into matters of public concern, for example allegations of 
corruption amongst officials or politicians. The use of such committees was 
discredited in 1913 when a parliamentary committee investigated the conduct 
of members of the Liberal government in the Marconi Company affair and in 
reaching its conclusions produced three conflicting reports.' Under the 1921 
Act, when both Houses of Parliament resolve that it is expedient that a tribunal 
be appointed to inquire into a matter of urgent public importance, a tribunal 
may be appointed by Her Majesty or by a Secretary of State. The instrument of 
appointment may confer on the tribunal all the powers of the High Court, or in 
Scotland the Court of Session, with regard to the examination of witnesses and 
production of documents. Where a person summoned as a witness before the 
tribunal fails to attend or refuses to answer any question which the tribunal may 
legally require him to answer, or commits any other contempt, the chairman of 
the tribunal may report the matter to the High Court or the Court of Session for 
inquiry and punishment. This power resulted in 1963 in the imprisonment of 
two journalists who refused to disclose their sources of information to a tribunal 
investigating the circumstances in which the Admiralty employed a spy on 
secret work.® 

Tribunals of inquiry are appointed to investigate serious allegations of cor- 
ruption or improper conduct in the public service, or to investigate a matter of 
public concern which requires thorough and impartial investigation to allay 
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public anxiety and may not be dealt with by ordinary civil or criminal pro- 
cesses. In the former category fall the tribunals appointed in 1936 to inquire 
into a leakage of Budget secrets, in 1948 to investigate bribery of ministers and 
civil servants, in 1957 to investigate the premature disclosure of information 
relating to the raising of the bank rate, in 1971 to investigate circumstances 
relating to the collapse of the Vehicle and General Insurance Gompany, and in 
1978 to investigate the disastrous financial operations of the Crown Agents in 
1 968-74,^ In the latter category fall the tribunal of inquiry into the Aberfan coal 
tip disaster in 1966 and the tribunal which inquired into the ‘Bloody Sunday’ 
shootings in Londonderry in 1972.^^^ 

The task of a tribunal of inquiry is to investigate certain allegations or events 
with a view to producing an authoritative and impartial account of the facts, 
attributing responsibility or blame where it is necessary to do so. It is not the 
duty of tribunals of inquiry to make decisions as to what action should be taken 
in the light of their findings of fact. I'hc chairman of the tribunal is normally a 
senior judge, assisted by one or two additional members who ar<^ often eminent 
lawyers. Exceptionally, the ‘Bloody Sunday’ in(|uiry was conducted by Lord 
Chiefjustice Widgery sitting alone, 'fhe matter to be inquired into is presented 
publicly to the tribunal by a Law Officer or senior counsel, instructed by the 
Treasury Solicitor, whose duty it is to call all relevant witnesses, whether or not 
suspicion has fallen upon them. The tribunal usually allows witnesses to be 
legally represented and their costs may be met ex gratia out of public funds. 
There may be cross-examination of* the witnesses by counsel app(‘aring at the 
tribunal and witnesses may be questioned by members of the tribunal. Because 
of the inquisitorial nature of the proceedings, it is difficult to provide the same 
facilities to a witness for answering an accusation as h(‘ would have if a criminal 
charge were brought against him. Thus the tribunal proceedings may result in 
severe criticism of a witness who has not beeti called on to meet definite charges 
and may not have an adequate opportunity of answering accusations against 
him.^^ The Attorney-General may, however, inform a witness that no criminal 
proceedings will be brought against him in respect of matters arising out of his 
evidence. 

In 1966, a royal commission on tribunals of inquiry under the chairmanship 
of Salmon LJ reported that tribunals of inquiry should be appointed only in 
cases of vital public importance, but that it was necessary to retain the possi- 
bility of inquisitorial procedure.^’*^ The commission did not favour changes such 
as a preliminary inquiry or a subsequent right of appeal. Sittings in private were 
to be discouraged. Emphasis was laid upon the protection of persons whose 
reputations might be involved; for example, a witness should be told beforehand 
of any allegations affecting him and he should be entitled to legal represen- 
tation, to cross-examine those giving evidence adverse to him and to call rel- 
evant witnesses. The dual role of the Attorney-General as a member of the 
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government and as independent counsel to the tribunal should be avoided by 
the appointment of another Queen’s Counsel to act for the tribunal. 

In 1966, at the time of the Aberfan disaster, concern arose about the permis- 
sible extent of press comment on the disaster, having regard to the uncertain 
operation of the sub judice rule once the tribunal of inquiry had been appointed. 
In 1969 a departmental committee, also chaired by Salmon LJ, examined the 
rules of contempt of court in relation to tribunals of inquiry. When the law of 
contempt of court was reformed in 1981, the changes then made were in general 
extended to tribunals of inquiry; in particular, the proceedings of such a tri- 
bunal are deemed to be ‘active’ from the time at which the tribunal is appointed 
until its report is presented to Parliament. 

The public procedures of a tribunal of inquiry were not considered suitable 
for a review of events leading to the outbreak of the Falklands Islands hostilities 
that involved access to many secret Cabinet, diplomatic and intelligence docu- 
ments; instead, a committee of privy councillors was appointed. 

Apart from the 1921 Act, many Acts confer powers of investigation for 
specific purposes, for example by inspectors inquiring into the proper conduct 
of companies. In 1963, Lord Denning’s inquiry into the Profumo affair was 
conducted informally and with no statutory powers: the Salmon commission 
recommended that such inquiries should not be repeated to investigate any 
matter causing nation-wide concern. However, in 1992 Bingham LJ com- 
pleted a similar inquiry into the role of the Bank of England in the collapse of 
BCCI; and Scott LJ began an inquiry into the Matrix Churchill affair concern- 
ing the export of arms from Britain to Iraq.^® Such inquiries are ‘judicial’ in that 
they are conducted by a judge. But they take place outside court and without 
power to compel the attendance of witnesses or to restrict discussion in the 
media of the subject-matter. A government that chooses to appoint them must 
consider that the advantages of informality make up for the lack of powers. 

D. The Parliamentary* Ombudsman 

Until 1967, the main safeguards for the citizen against oppressive or faulty 
government were the following: judicial review of administrative action, 
through remedies to be described in Chapter 30; the right of appeal to a tribunal 
against an administrative decision; the opportunity of taking part in a public 
inquiry held before a ministry’s decision was made; redress by parliamentary 
means with the aid of an MP; and a request for administrative review of a 
decision already taken. Although each of these procedures may be effective in 
particular situations, each has its limitations.^^ For example, many dis- 


Cmnd 4078, 1969. And see Cmnd 5313, 1973. 

Contempt of Court Act 1981, s 20; and see p 391 above. 

Pages 261, 285 above and cf the abortive proposals for a joint parliamentary committee into 
the Rhodesian oil sanctions affair, headed by a Lord of Appeal in Ordinary; HC Deb, 1 
February 1979, col 1709ff. and HL Deb, 8 February 1979, col 849 ff. 

Companies Act 1985, Part XIV. 

'' Cmnd 2152, 1963; and Cmnd 3121, 1966, pp 19-21. 

See respectively HC 198 (1992-93), and AW Bradley [1992] PL 514. 

Cf The Citizen and the Administration (the Whyatt Report) p 610 above; Cmnd 2767, 1965; and 
Birkinshaw, Grievances^ Remedies and the State. 
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cretionary decisions affecting the individual are made without the possibility of 
recourse to a tribunal or inquiry. Judicial review is often uncertain and expen- 
sive, and its procedure is unsuitable for resolving disputed facts about official 
decision-making. Parliamentary procedures are not well suitt^d to the impartial 
finding of facts nor to the resolution of disputes according to sound principles of 
administration. 

To give further protection to the citizen, the office of Parliamentary Commis- 
sioner for Administration was created in 1967. Although it derived from the 
Ombudsman in Scandinavian countries and in New Zealand, the British 
model was designed to fit within existing British institutions, without detracting 
from existing remedies. While the Parliamentary Commissioner has close links 
with the executive, the office is designed as an (‘xtension of Parliament; and it 
has virtually no links with the judicial system. As Sir Cilecil Clothier, then the 
Commissioner, said in 1984: 

The office of Parliamentary Commissioner stands curiously poised b<‘twe(‘n the legislat- 
ive and the executive, while discharging an almost judicial function in the citizen’s 
dispute with his government; and yet it forms no part of the judiciary.^ 

On one view, the essence of the Ombudsman idea lor the ordinary person is 
accessibility, flexibility and informality. On another view, the Ombudsman 
provides an authoritative means of ‘‘judging’ the Ixdiaviour of‘ officials, thus 
helping to maintain standards of administration that are publicly acceptable. In 
the British version of the Ombudsman, the latter vit^w often seems to prevail 
over the former. 


Status and jurisdiction^ 

The Parliamentary Commissioner is appointed by the Crown and holds office 
during good behaviour, although he may be removed by the Crown following 
addre.sscs by both Houses (s 1). By a practice dating from 1977, the government 
consults the chairman of the House of Commons select committee on the 
Parliamentary Commissioner before making an appontment.’^ I’he Commis- 
sioner’s salary is charged on the Consolidated Fund (s 2). He appoints his own 
staff', subject to Treasury consent as to numbers and conditions of service (s 3). 
His staff in practice are mostly recruited from the ranks of tiie civil service. Of 
the six Ombudsmen who served between 1967 and 1993, four came to the post 
from civil service careers, and two were practising Queen’s Counsel. 

The main task of the Commissioner is to investigate the complaints of citi- 
zens who claim to have suffered injustice in consequence of maladministration 


On comparative aspects, see Rowat (ed). The Ombudman; Gellhorn, Omhudmen and Others; 
Hill, The Model Ombudsman; Stacey, Omhudmen Compared. 

‘ Report for 1983 (HC 322, 1 983-84), p 1. 

References in the text are to the Parliamentary Commissioner Act 1967, as amended 
subsequently, in particular by the Parliamentary and Health Service Commissioners Act 
1987. The Ombudsman literature includes Gregory and Hutchesson, The Parliamentary 
Ombudsman; Wheare, Maladministration and its Remedies; Harlow and Rawlings, Law and 
Administration, ch 7; I Pugh (1978) 56 Public Administration 127; AW Bradley [1980] CLJ 
304; C Clothier [1986] PL 204; G Drewry and C Harlow (1990) 53 MLR 745. 

Cmnd 6764, 1977. 
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by government departments and certain other public bodies in the exercise of 
their administrative functions (s5). His area of jurisdiction is defined by the 
1967 Act, Schedule 2 of which (as amended by Parliament in 1987) lists the 
departments and other bodies subject to investigation. This list may be 
amended by Order in Council (s4), a power which is exercised whenever 
departments are abolished or created. Section 4 in its 1987 version restricts the 
bodies which may be entered in Schedule 2 to (a) government departments; (6) 
bodies exercising functions on behalf of the Crown; (c) bodies established under 
an Act of Parliament or Order in Council or by a minister, that fulfil certain 
criteria as to the source of their income and the power of appointment."^ 

The Commissioner has no jurisdiction over authorities which are outside 
central government, for example, local authorities, the police, and the national 
industries, one reason for this being that ministers are not responsible to Parlia- 
ment for their decisions. He may, however, investigate complaints about the 
way in which central departments have discharged their functions in these 
various fields. His jurisdiction is limited by the exclusion of many matters for 
which ministers are or may be responsible to Parliament (s 5(3) and Schedule 
3). Thus he may not investigate: 

(а) action taken in matters certified by a Secretary of State to affect relations or dealings 
between the UK government and any other government, or international organis- 
ation; 

(б) action taken outside the UK by any officer representing or acting under the auth- 
ority of the Crown;"’ 

(r) the administration of dependent territories outside the UK; 

(d) action taken by a Secretary of State under the Extradition Acts or the Fugitive 
Offenders Act 1967; 

(e) action taken by or with the authority of the Secretary of State for investigating crime 
or protecting the security of the state, including action so taken with respect to 
passports; 

(/) (f) the commencement or conduct of civil or criminal proceedings before any court 
in the United Kingdom, court martial or international court; (if) action taken by 
persons appointed by the Lord Chancellor as administrative staff of courts or tri- 
bunals, and being action taken on the direction or by authority of persons acting in a 
judicial capacity; 

(g) any exercise of the prerogative of mercy; 

(A) action taken on behalf of the central government by hospital boards and other 
authorities in the National Health Service; 

(i) matters relating to contractual or other commercial transactions on the part of 
central government;® 

(j) appointments, discipline and other personnel matters in relation to the civil service 
and the armed forces, and decisions of ministers and departments in respect of other 
branches of the public service; 

(k) the grant of honours, awards or privileges within the gift of the Crown. 


* Bodies with various educational, commercial and professional functions are excluded, as are 
complaints bodies. 

^ The acts of British consuls abroad, other than honorary consuls, are within the 

Commissioner’s jurisdiction, if the complainant is resident or has a right of abode in the 
United Kingdom: 1967 Act, s 6(5). 

® This is subject to an exception for transactions relating to compulsorily purchased land and 
other land bought under threat of compulsory powers. But for this exception, a latter-day 
Crichel Down affair (p 120 above) would be outside the Commissioner’s jurisdiction. 
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In respect of each restriction, different policy considerations arise. It was 
these restrictions which led in Parliament to criticism that the k\^islation sought 
to carve up areas of possible grievances in an arbitrary way. "" I'host* restrictions 
which have been most criticised are in (f) and ( ;) above. The government has 
power by Order in Council to revoke any of th(‘se restrictions (s5{4}), but 
despite frequent recommendations from the Hotise of Commons (‘ornmittee that 
the restriction on personnel matters in (j) should he r<‘vok(‘d, successive 
governments have refused to do 

Another limitation is that the Commissioner may not normally investigate 
any action in respect of which the complainant has or had a right of‘ recourse to 
a tribunal or a remedy by proceedings in any court of' law, although he may do 
so if in a particular case the citizen could not reasonably be exp<‘cted to exercise 
the right (s5(2)). If a citizen is dissatisfied with a decision about a social 
security benefit, or an award of' compensation on a t'ompulsory purchase of 
land, he clearly should appeal to the relevant tribunal. But the Commissioner 
often accepts that a complainant cannot be reasonably <‘xpected to embark on 
the hazardous cour.se of litigation.'* 

There is no rule that the complainant must be a British citiz<‘n, but in general 
cither he/she must be resident in the United Kingdom or hav(^ b(‘en present in 
the United Kingdom or on a British ship or aircraft wh<‘n the offiuiding action 
occurred, or the action concented must n‘late to rights or obligations arising in 
the United Kingdom (s6(4)). 

There is also a time bar: the Commissioner may investigate a complaint only 
if it is made to an MP within 12 months from the <late when the citizen first liad 
notice of the matter complained of, except where special circumstances justify 
the Commissioner in accepting a complaint made after a longtT interval 
(s6(3)). 

It is for the Commissioner to determine whether a complaint is duly made 
under the Act; in practice many complaints idemtify the injustice that has been 
suffered more clo.sely than the maiadmini.stration which cau.sed it, The Com- 
missioner has an express discretion to decide whethtu- to inv<\stigate a com- 
plaint.^^ But the Act does not protect the Commissioner if he takes up a 
complaint on a matter outside his jurisdiction. 'Phus if he began to investigate a 
complaint about the dismis.sal of a civil .servant, or the actions of a local 
authority, it is doubtful whether a person could be held liable for obstruction or 
contempt for refusing to supply information to the Commissioner (s9). His 
rulings on the extent of his powers may involve diflicuh legal issues, for example 
regarding the extent to which he may investigate the acts of court officials.*'^ 


^ HC Deb, 18 October 1966, col 67 (Quintin Hogg MP), Cf report by Justice, Our Fettered 
Ombudsman, 1977. 

^ See eg HC 615, 1977-78; and Gmnd 7449, 1979. Some aspects of employment relating to 
overseas development are within jurisdiction: 1967 Act, Sched 3, para 10(2). 

^ CfjRv Commissioner for Local Administration, ex parte Croydon BC ( 1989] 1 All ER 1033, 1044-5. 
Cf 7? r Local Commissioner Jor Administration, ex parte Bradford Council [1979) QB 287, 3 1 3, 

Section 5(5), 1967 Act. And see Re Fletcher's Application [1970] 2 All ER 527. 

See eg Report of PCA for 1988 (HC 301, 1988-89), p 211. See now Courts and Legal Services 
Act 1990, s 1 10 (extending jurisdiction to certain administrative staff of courts and tribunals, 
but not if acting on judicial authority); Report of PCA for 1991 (HC 347, 1991-92), p23. 
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Procedure 

One important feature of the Ombudsman idea is that the Ombudsman should 
be accessible to the individual. But in Britain the citizen has no right to present 
a complaint to the Parliamentary Commissioner. In the first instance, a com- 
plaint of‘ maladministration must be addressed by the person who claims to 
have sufiered injustice to an MP (s 5(1)). It is for the MP to decide whether to 
refer the complaint to the Commi.ssioner. Usually complainants will send the 
complaint to their constituency MP but the Act does not require this. When the 
Commissioner reetdves a i'omplaint from a private person that is clearly inves- 
tigable, he may s(‘nd it with the complainant’s agreement to his MP, saying that 
he is prepared to investigat<* it if the MP wishes him to do so,*^ When the 
Commissioner receivers a complaint from an MP he must first decide whether it 
falls within his jurisdiction. If so, and if he decides to conduct an investigation, 
he must giv<‘ the department concerned and any person named in the complaint 
an opportunity of commenting on any allegations made (s7(l). The investi- 
gation must b<* carried out in private (s 7(2)); normally an officer of the Com- 
missioner’s staff <^xamines the relevant department files. The Commissioner has 
wide powers of* compelling minist<n's and officials to produce documents and has 
the same powers as the High Court in England or the Court of Session in 
Scotland to compel any witness to give evidence before him (s 8). The Commis- 
sioner’s investigation is not restricted by the doctrine of public interest immu- 
nity (s8(3)). I’he only documents which arc statutorily privileged are those 
certified by the Secn^tary of* the Cabinet, with the approval of the Prime Minis- 
ter, to relate to proceedings of the Cabinet or a committee of the Cabinet 
(s8(4)). 

When the investigation is complete, the Commissioner must send to the MP 
concerned a n*port on the investigation (s 10(1)). If the Commissioner considers 
that injustice was caused through maladministration and has not been reme- 
died, he may lay a special report before Parliament (s 10(3)). Such a report and 
other communications relating to an investigation are absolutely privileged in 
the law of defamation (s 10(5)). A minister has no power to veto an investi- 
gation, but he may give notice to the Commissioner that publication of certain 
documents or informatioti would be prejudicial to the safety of the state or 
against the public interest and this notice binds the Commissioner in making 
his report (s 1 1(3)). 

The Commissioner has no executive powers. Thus he cannot alter a depart- 
mental decision or award compensation to a citizen, although he may suggest 
an appropriate remedy. But a minister will be under a strong obligation to 
accept the Commissioner’s findings and take necessary corrective action. Cir- 
cumstances might ari.se in which a report would have such political implications 
that a minister could come under pressure not to accept the recommen- 
dations.^'^ To give support to the Commissioner in such a situation, and to 
watch over his work, a select committee is appointed by the House of Commons 


Report of PCA for 1978 (HC 205, 1978-79), p 4. 

In 1975, the government was supported by the Commons in rejecting the Commissioner’s 
finding that the government could not be absolved of all responsibility for holidaymakers’ 
losses arising from the collapse of the Court Line group: HC Deb, 6 August 1975, col 532. 
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to examine the reports he lays in Parliament. This committee takes evidence 
from the departments concerned and reports to the House on the Commis- 
sioner’s work. The committee has been successful in helping to ensure the 
provision by departments of adequate remedies and the improvement of defec- 
tive procedures, but not in efforts to remove limits upon the Ombudsman’s 
jurisdiction.^^ 

The Commissioner’s casework 

What is meant by the phrase, ‘injustice to the person aggrieved in consequence 
of maladministration’ (s 10(3))? No definition and no illustrations of malad- 
ministration and injustice are given in the Act. Maladministration includes 
such defects as ‘neglect, inattention, delay, incompetence, ineptitude, perver- 
sity, and arbitrariness’^® but other examples of maladministration may be found 
in the Commissioner’s published reports. They include failure to give effect to 
assurances given to a citizen; incorrect advice about social security or tax 
matters; failure to give proper effect to a department’s policy guidance;^® dila- 
tory enforcement of regulations against asbestosis;^® failure to make departmen- 
tal policy known in the press^® and even the making of misleading statements by 
a minister in Parliament.^ In 1984, Home Office officials were criticised severely 
for having failed to deal promptly with complaints from a prisoner that his 
conviction for murder had been based on evidence from a forensic scientist 
whose evidence in other trials was known to be incompetent and unreliable.^ 

Even if maladministration has occurred, this does not in itself mean that 
injustice has thereby been caused to the individual. Conversely, injustice or 
hardship may exist which has been caused not by maladministration but, for 
example, by an Act of Parliament or a judicial decision. 

One difficult matter has been the relation between maladministration and 
discretionary decisions. Unlike the New Zealand Ombudsman, who is em- 
powered to find that a discretionary decision was wrong, the Commissioner 
may not question the merits of a discretionary decision taken without malad- 
ministration (s 12(3)), Where errors have been made in the procedures leading 
to a discretionary decision, the Commissioner can report accordingly. But what 
is the position where a discretionary decision has caused manifest hardship to 
the individual, but no identifiable defect has occurred in the procedures leading 
up to it? In such a case, the Commissioner may infer an element of maladminis- 
tration from the very decision itself. Similarly he is prepared to inquire into 
harsh decisions which may have been based on the over-rigorous application of 
departmental policies.^ 


R Gregory [1982] PL 49. 

HC Deb, 18 October 1966, col 51 (RH S Grossman MP). 

See AW Bradley [1981] CLP 1,8-11. 

AR Mowbray [1987] PL 570. Also, on the individuaPs right to official advice, AR Mowbray 
[1990] PL 68. 

Third report of PGA, HC 259 (1975-76), p 189. 

Seventh report of PGA, HC 680 (1974-75). 

^ Fifth report of PGA, HC 498 ( 1974-75) . 

2 Fourth report of PGA, HC 191 (1983-84). 

^ First report of PGA, HC 9 (1968-69); second report from select committee on PGA, HC 350 
(1967-68), and see G Marshall [1973] PL 32. 
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Two leading examples of the Commissioner’s investigations may be given. 
The Sachsenhausen case was the first occasion on which he found a department 
to be seriously at fault.^ 

Under the Anglo-German Agreement of 1964, the German government provided £1 
million for compensating UK citizens who suffered from Nazi persecution during the 
Second World War. Distribution of this money was left to the discretion of the UK 
government and in 1964 the Foreign Secretary (then Mr Butler) approved rules for the 
distribution. Later the Foreign Office withheld compensation from 12 persons who 
claimed under these rules because of their detention within the Sachsenhausen concen- 
tration camp. Pressure from many MPs failed to get this decision reversed and a 
complaint was referred to the Parliamentary Commissioner. By this time the whole of the 
£1 million had been distributed to other claimants. After extensive investigations, the 
Commissioner reported that there were defects in the administrative procedure by which 
the Foreign Office reached its decisions and subsequently defended them, and that this 
maladministration had damaged the reputation of the claimants. When this report was 
debated in the Commons, the Foreign Secretary (Mr George Brown) assumed personal 
responsibility for the decisions of the Foreign Office, which he maintained were correct. 
He nonetheless made available an additional £25,000 in order that the claimants might 
receive the same rate of compensation as successful claimants on the fund.^ 

At the time, the prevailing view was that the ‘Butler rules’ were not enforceable 
in law since they conferred no rights on the claimants.® However, on similar 
facts today the claimants could seek judicial review of the Foreign Office 
decisions with some chance of success.^ In 1968, Parliamentary pressure alone, 
without the report of the Commissioner, would not have been successful. 
Indeed, the report was based on information about the Foreign Ofiice decisions 
which traditional parliamentary procedures could not have discovered. In 
retrospect, it appears that the Foreign Office erred in deciding to distribute the 
money itself, rather than entrusting this to the Foreign Compensation Com- 
mission, a judicial body for whose decisions the Foreign Secretary is not respon- 
sible.® 

The most elaborate investigation ever undertaken by the Parliamentary 
Commissioner was into the Barlow Clowes affair, which no fewer than 159 MPs 
had referred to him.® 

In 1988, the Barlow Clowes investment business collapsed, leaving millions of pounds 
owing to investors, many of whom were elderly persons of modest means. The Depart- 
ment of Trade and Industry had licensed the business under the Prevention of Fraud 
(Investments) Act 1958 (which later gave way to the more rigorous Financial Services 
Act 1986), though there were indications that the business was not properly conducted. 
The Parliamentary Commissioner found that there had been maladministration in five 


^ Third report of PGA, HC 54 (1967-68); first report from select committee on PCA, HC 258 
(1967-68); GK Fry [1970] PL 336; and Gregory and Hutchesson, op cit, ch. 11. 

^ HC Deb, 5 February 1968, cols 105-117 
® See Rustomjee v R (1876) 2 QBD 69; also p 333 above. 

^ See eg jR 0 Criminal Injuries Compensation Board, ex parte Lain (p 265 above) and the CCSU case 
(p 273 above). 

® Report from select committee on PCA, HC 385 (1968-69). And see Anisminic Ltd v Foreign 
Compensation Commission (p 687 below) and [1968] CLJ 42. 

® See first report of the PCA, HC 76 (1989-90); also HC 671, 1987-88 (the Le Quesne report); 
HC 99 (1989-90) (the government’s observations); and R Gregory and G Drewry [1991] PL 
192, 408. 
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respects on the part of civil servants. As a result of this laxity, the eventual losses to 
investors exceeded what they would have been had the department exercised its regulat- 
ory powers with a ‘sufficiently rigorous and enquiring approach’. 

The government took the unusual course of rejecting the findings of malad- 
ministration, but nonetheless undertook ex gratia to provide £150 million to 
compensate investors for up to 90% of their loss. Had the investors attempted 
to sue the DTI in negligence, they would almost certainly have been unable to 
establish in law that the department owed them any duty of care.^^ 

In 1991, 801 complaints were referred by MPs to the Commissioner. Of the 
769 complaints dealt with during 1991, 580 (75%) were rejected as being 
outside his jurisdiction (for example, because they did not concern administrat- 
ive action). Out of 183 cases that were fully investigated, in 87 (47%) the 
complaints were fully upheld and in 78 (43%) they were upheld in part, leaving 
only 18 cases (10%) in which no elements of maladministration were found. 
The two departments most complained about were Social Security and the 
Inland Revenue. The remedies provided included the payment of social security 
benefits that had wrongly been withheld; repayment of overpaid tax; ex gratia 
compensation (including one sum of £7,383 in lieu of the backdating of a 
disability allowance); reimbursement of legal expenses; and the improvement of 
office procedures. The Commissioner has no power to compel a department to 
provide a remedy; but where injustice caused by maladministration has not 
been remedied, he may lay a report before Parliament (s 10(3)). The first such 
report in 1978 led to a government decision to introduce legislation enabling the 
injustice to be remedied. 

A continuing problem is to secure adequate publicity for the Ombudsman’s 
reports. In addition to his annual reports, he occasionally lays in Parliament a 
report on an investigation which he considers to be of general interest; and 
he also publishes a quarterly selection of reports on his investigations, in an 
anonymised form. But these reports seldom lead to headlines in the press. 


Commissioners for the National Health Service and local government 

The Ombudsman experiment has been copied in other areas of government. 
As we have seen, complaints about the National Health Service were excluded 
from the jurisdiction of the Parliamentary Commissioner. A scheme of Health 
Service Commissioners for England, Wales and Scotland respectively was later 
introduced. Complaints about the acts of health authorities, NHS trusts and 
other bodies may be referred directly to the appropriate Commissioner by a 


HC 76 (1989-90), para 8.12. 

Yuen-Kun Yeu v A-G of Hong Kong [1988] AG 175 and Davis v Radcliffe [1990] 2 All ER 536; 
p 742 below. 

Report of PGA for 1991 (HG 347, 1991-92), p 34. 

Sixth report of PGA, HG 598 (1977-78); Local Government, Planning and Land Act 1980, 
sll3; [1982] PL at pp61-3. 

For Northern Ireland, see the Parliamentary Gommissioner (NI) Act 1969, and the 
Gommissioner for Gomplaints (NI) Act 1969; and HG 254 (1979-80). 

National Health Service Act 1977, Part V and National Health Service (Scotland) Act 1978, 
Part VI, as amended by the Parliamentary and Health Service Gommissioners Act 1987 and 
the NHS and Gommunity Gare Act 1990. 
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member of the public. But he may not investigate action taken in connection 
with the diagnosis of illness or the treatment of a patient which, in the opinion of 
the Commissioner, was taken solely in the exercise of clinical judgment. Many 
aspects of the Health Service Commissioners are modelled directly on the 
Parliamentary Commissioner Act 1967; in practice the Parliamentary Commis- 
sioner also holds the three posts of Health Service Commissioner. As such, his 
reports are considered by the House of Commons committee on the Parliamen- 
tary Commissioner. 

So far as local government is concerned, there are Commissions for Local 
Administration in England and in Wales (of which the Parliamentary Commis- 
sioner is an ex officio member) and a Commissioner for Local Administration in 
Scotland.^® Again the scheme resembles the Parliamentary Commissioner 
model, with certain differences. Individuals may complain to the Commissioner 
for Local Administration for their area regarding alleged maladministration by 
local authorities, joint boards, police authorities (other than the Home Sec- 
retary) and certain other local bodies. Since 1988, the individual has been able 
to complain either directly to the Commissioner or by referring the matter to a 
member of the body in question. The complainant must specify the conduct 
which he or she considers to be maladministration or at least identify the action 
giving rise to complaint. A Commissioner may not investigate complaints 
about action which affects all or most of the inhabitants in the area of a local 
authority, nor complaints about such matters as public passenger transport, the 
provision of entertainments and markets, nor complaints which relate to the 
giving of instruction or the internal organisation, management and discipline of 
local authority schools. Reports on cases investigated are sent to the local 
authority and to the complainant. The greatest number of complaints have 
related to housing and town planning. Just as with the Parliamentary Com- 
missioner, the local Ombudsman has no means of compelling the provision of a 
remedy for maladministration, although a council has power to pay compen- 
sation where the Ombudsman reports in favour of a complaint. In some 6% of 
cases where the Ombudsman has found there to be maladministration, councils 
have refused to provide any remedy. If no satisfactory response is made by the 
council to the Ombudsman’s first report, he may issue a second report with his 
recommendation on the action that should be taken, and may require local 
publicity to be given to the matter.^^ A strong case may be made for imposing a 
legal obligation on a council to provide a remedy in such circumstances. ^ 

Although there are statutory provisions which enable the various Commis- 


Local Government Act 1973, Part III; Local Government (Scotland) Act 1975, Part 11. And 
see Local Government Act 1978 (local authorities may pay compensation for injustice caused 
by maladministration) . 

Rv Local Commissioner, ex parte Bradford Council [1979] QB 287. 

See generally Lewis and Gateshill, The Commission for Local Administration', jnsiict. The Local 
Ombudsman', D Foulkes [1978] PL 264; DC M Yardley [1983] PL 522; C Crawford [1988] PL 
246; G Marshall [1990] PL 449. 

Local Government Act 1974, s 31 (3), as amended. 

Ibid, s 3 1 ( 1 )-(2H) , as amended. 

^ Cf Commissioner for Complaints (Northern Ireland) Act 1969, s 7 (power of county court to 
award damages). See also HC 448 (1985-86), CMG Himsworth [1986] PL 546 and Justice/ 
All Souls Committee report, Administrative Justice - Some Necessary Reforms, ch 5. 
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sioners to cooperate with each other, ^ it would take an exceptional citizen to 
know how and to whom he could refer his complaints about officialdom. From 
the individual’s viewpoint, a uniform and simple right of access to all Ombuds- 
men is highly desirable; and this could be the first step to establishing a single 
system of Ombudsmen to investigate complaints of maladministration against 
all public authorities. Attention would also need to be given to the relationships 
that should exist between the system of Ombudsmen and other forms of public 
remedy for individual grievances, notably the remedies that may be obtained 
through recourse to the courts.^ 

The Citizen’s Charter initiative that was launched by the Conservative 
government in July 1991 sought inter alia to improve the quality of service 
provided by public bodies, to create more effective complaints procedures and 
to provide better redress for the individual when services go badly wrong. One 
possible result of the initiative would be a proliferation of ‘lay adjudicators’ to 
deal with minor claims for redress which had not been dealt with satisfactorily 
by the public body concerned. It is difficult to predict the effects of this on the 
work of the parliamentary, NHS and local government Ombudsmen.'^ 

The Ombudsman concept has spread from the public sector into the private 
sector, with the building societies, banks, insurance companies and others 
agreeing to appoint their own Ombudsmen to deal with complaints from dissat- 
isfied consumers.^ In 1990, the legal profession in England and Wales acquired 
a Legal Services Ombudsman, appointed by the Lord Chancellor, whose statu- 
tory function it is to investigate complaints made about the way in which a 
particular grievance against a lawyer has been handled by the professional body 
with control over that lawyer.® 


^ Eg Local Government Act 1974, s 33; National Health Service Act 1977, s 1 18. 

3 Cf A W Bradley [1980] CLJ 304, 320-32. 

^ See Cm 1599, 1991; HC 158 (1991-92). Also AW Bradley [1992] PL 353; A Barron and G 
Scott (1992) 55 MLR 526. 

^ See AR Mowbray in Finnie, Himsworth and Walker (eds), Edinburgh Essays in Public Law, 
pp 315-34. 

^ Courts and Legal Services Act 1990, ss 21-26; and for Scotland see Law Reform 
(Miscellaneous Provisions) Act 1990, s34. 



Chapter 29 

Judicial control of administrative action - 1 


Judicial control of administrative action raises some of the most difficult prob- 
lems of public law. As we have already seen, many of the tasks of public 
authorities in administering public services (for example, decisions by a central 
department as to what level of expenditure by local councils is permissible) ^ are 
not of a character suitable for decision by a court. Control of these functions is 
essentially a matter for administrative and political means. Yet public authori- 
ties regulate private activities, by licensing and other controls, and may confer 
benefits and impose burdens upon individuals. While administrative and politi- 
cal control is of no less importance in these matters, the law is also relevant, for 
it determines both the permitted extent of public powers and also the rights and 
duties of the individual. Where Parliament has provided an appeal to a tribunal 
or to a court against an administrative decision, a further right of appeal or 
recourse to the superior courts generally follows: it is now accepted that tri- 
bunals and inferior courts should be bound by decisions of the higher courts on 
matters of law and jurisdiction.^ In many fields Parliament has provided no 
right of appeal against administrative decisions. Nonetheless the superior courts 
still exercise a residual supervisory jurisdiction on matters such as the limits of 
an authority’s powers, which affect the legality of official decisions. Judicial 
control is no substitute for administrative or political control of the merits, 
expediency or efficiency of decisions. But the courts may ensure that decisions made 
on such grounds conform to the law and that certain standards of fair procedure 
are observed. 

In exercising this jurisdiction, the courts take account of the general 
principles of administrative law that have developed from judicial decisions, 
and also the specific legislation that applies to the subject-matter. The role 
of the judiciary has been said to be essentially that of a football referee, the 
judge’s task being to intervene when a breach of the rules has occurred. 
While the background of common law rules does not change overnight, 
‘Parliament, understandably and indeed inevitably, tends to lay down 
different rules for different situations’; the judges ‘are continually being 


1 

2 


R V Environment Secretary, ex parte Hammersmith Council [1991] 1 AC 521, pp 614, 637 above. 
Tribunals and Inquiries Act 1992, ss 11, 12; ch 28 A. 



672 Part IV: Administrative law 


faced with the need to study, interpret and apply new versions of the 
rules’.^ 

At any given time the legislation that applies to public authorities is made up 
of many separate Acts, varying widely in the powers conferred, the agencies in 
whom they are vested, and the extent of protection for private interests. There is 
a danger that in its operation judicial control may fragment into disparate 
branches of law, such as education, housing, and immigration control. Yet 
general principles have emerged from numerous judicial decisions affecting 
public authorities, and an awareness of those principles is essential when 
specific statutes are before the court. 

Judicial review of administrative action therefore involves the judges in the 
task of developing legal principles against a complex and often changing legis- 
lative background. This branch of the law is far from static and precedents must 
be used with great care. As Lord Diplock warned in 1981, ‘Any judicial state- 
ments on matters of public law if made before 1950 are likely to be a misleading 
guide to what the law is today Some areas of government (such as immi- 
gration) give rise to many more cases of judicial review than others, and it has 
been said that judicial review of administrative action ‘is inevitably sporadic 
and peripheral’ when set against the entire administrative process.^ But the 
general principles which emerge from the judicial process should be neither 
haphazard, incoherent nor contradictory.® 

The legal solution to many administrative disputes inevitably involves some 
form of judicial discretion. Even if the relevant general principles are clear, their 
application to a particular dispute is seldom clear-cut. This fact, taken with the 
political impact that a judicial decision may have when it concerns the policy of 
a minister or large local authority, leads sometimes to criticism of the judges for 
their political bias.^ A prominent instance of this occurred in 1981, when the 
cheap-fares policy for London of the (Labour) Greater London Council (GLC) 
was challenged in the courts by the (Conservative) Bromley Council. Some 
extravagant language was used by two judges in the Court of Appeal (Lord 
Denning MR and Watkins LJ) in condemning the actions of the GLC, but that 
court’s decision was upheld in more restrained terms by a unanimous House of 
Lords.® It is impossible for anyone to consider the cheap-fares issue without 
some social or political prejudice, but it does not appear from the record of 
events that the GLC had given any attention to the relevant legal issues before 
issuing the disputed direction that fares be cut; and there were certainly sub- 
stantial arguments for and against the GLC’s position that required a judicial 
decision. In another leading decision, the House of Lords held that a city 
council acted unlawfully in withdrawing the use of its rugby pitch from a club 
that refused to make a statement on apartheid in South Africa in terms stipu- 


^ Rv Environment Secretary, ex parte Hammersmith Council (above) at 561 (Lord Donaldson MR). 

^ Rv Inland Revenue Commissioners, ex parte National Federation of Self Employed [1982] AC 61 7, 640. 
^ de Smith, Judicial Review of Administrative Action, p 3. 

® For a perceptive critique of the underlying theories, see D J Galligan (1982) 2 Oxford Tl of 
Legal Studies 257. 

^ Eg Griffith, The Politics of the Judiciary, chs 3-7. 

® Bromley Council v Greater London Council [1983] AC 768; and see the sequel R v London Transport 
Executive, ex parte GLC [1983] QB 484. Also J Dignan (1983) 99 LQR 605; H Sales [1991] PL 
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lated by the council.^ Various explanations are given for the decision in the 
Lords, but there can be no doubt that the dispute raised fundamental issues of 
freedom of speech and opinion, as was stressed by Browne-Wilkinson LJ in the 
Court of Appeal. 

The increase in the number of judicial review cases during and since the 
1980s has made both public authorities and the judges increasingly aware of the 
principles of administrative law. This increase would not have occurred unless 
the courts had taken an independent stance to the disputes coming before them. 
But the judicial process is better suited to remedying acts of individual injustice, 
like the case of the probationer police officer dismissed without a hearing by his 
chief constable, than to determining the legality of economic and financial 
policies. 

In the GCHQ case in 1984, Lord Diplock classified the grounds on which 
administrative action is subject to judicial control under three heads, namely 
‘illegality’, ‘irrationality’, and ‘procedural impropriety’; he accepted that 
further grounds (for example, ‘proportionality’) might be added as the law 
developed. In 1986, the President of the New Zealand Court of Appeal com- 
mented that ‘the substantive principles of judicial review are simply that the 
decision-maker must act in accordance with law, fairly and reasonably’. The 
grounds on which judicial review may be granted are certainly not a closed list. 
In outline, this chapter deals first with what Lord Diplock termed illegality and 
irrationality before turning (in Section B) to issues of a procedural kind, such as 
fairness. Although the emphasis in this chapter is on English law, the principles 
of judicial review in the law of Scotland are very similar. Chapter 30 deals with 
the judicial remedies by which review may be obtained. These remedies are 
very different as between England and Scotland, although some statutory rem- 
edies are common to both systems. 


A. Illegal and irrational use of powers 

The ultra vires rule 

When a power vested in a public authority is exceeded, acts done in excess of 
the power are invalid as being ultra vires. The ultra vires doctrine cannot be 
used to question the validity of an Act of Parliament; but it serves to control 
those who exceed the powers which an Act has given. The simplest instance of 
the rule is where a local council, whose capacity to act and to regulate private 
activities is solely derived from statute, acts outside the scope of that authority . 
Three examples may be given. 

\ In R V Richmond upon Thames Council, ex parte McCarthy and Stone Ltd, a local planning 
authority began charging a fee of £25 for informal consultations between its planning 


® Wheeler v Leicester City Council [1985] AC 1054. 

Ibid, p 1061. 

Contrast Chief Constable of North Wales v Evans [1982] 3 All ER 141 with the poll-tax capping 
case: R v Environment Secretary, ex parte Hammersmith Council (note 1 above) (and see C M G 
Himsworth [1991] PL 76). 

CCSU V Minister for Civil Service [1985] AC 374, 410; cf p 414 (Lord Roskill). 

Sir Robin Cooke in Taggart Judicial Review of Administrative Action in the 1980s, p 5. 
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officers and developers intending to seek planning permission for new development. The 
council was required by law to determine all applications for planning permission that 
were made, whether or not such informal consultations had been held. Held, by the 
House of Lords, while it was conducive or incidental to the council’s planning functions 
that its officers should have informal consultations with intending developers, the fee of 
£25 was not lawful, since making such a charge was not incidental to those functions. 
The House applied the principle that no charge on the public can be levied by a public 
body without clear statutory authority. 

2 In Hazell v Hammersmith and Fulham Council, the local authority (as other councils had 
done) in 1983 established a fund for conducting transactions in the capital money 
market, by which the council could benefit from future movements in interest rates. 
These transactions included interest rate swaps, options to make such swaps, forward 
rate agreements and so on. If interest rates fell, the council would benefit; in fact, rates 
went up and large capital losses were made by the council. In a second stage of the 
policy, the council made further swaps, but solely to limit the extent of its losses while 
extricating itself from the market. The district auditor applied for a declaration that all 
the transactions were unlawful. Held, by the House of Lords, a local council had no 
power to enter into interest swap transactions, which by their nature involved specu- 
lation in future interest rates, since they were inconsistent with the statutory borrowing 
powers of the council and were not ‘conducive or incidental to’ those powers. 

3 In i? r; Barnet Council, ex parte Johnson, the council owned a public park. Cherry Tree 
Wood. Under the Public Health Act 1875, byelaws regulated use of the park and these 
prohibited certain activities (eg construction of stalls and erection of tents) without the 
council’s permission. Each year the council allowed a local community festival to be held 
in the park, promoting local artists and community groups. In 1988, the council sought 
undertakings from the organisers that no political party and no group ‘likely to indicate 
support for or opposition to any political party or any political cause’ would take part in 
the festival or engage in such activities. The organisers agreed to let no political parties 
take part in the festival, but this did not satisfy the council. Held, by the Court of Appeal, 
the power to regulate use of the park did not include power to prevent individuals 
resorting there peacefully for their own political purposes; the council was placing an 
impossible task on the organisers; and the conditions were meaningless and incapable of 
reasonable enforcement.^® 

As these cases illustrate, the limits of an authority’s power are often not 
obvious. The powers of an authority include not only those expressly conferred 
by statute but also those which are reasonably incidental to those expressly 
conferred. 

By the Housing Act 1957, the ‘general management, regulation and control’ of council 
houses were vested in the local housing authority. A local authority arranged with an 
insurance company a scheme by which tenants could pay a small weekly premium, 
collected by the council together with the rent, for the insurance of their household 
goods. The scheme was held to be within the authority’s statutory power of manage- 
ment.^® 


[1992] 2 AC 48; and see p 366 above. 

[1992] 2 AC 1; and see M Loughlin [1990] PL 372, [1991] PL 568. 

(1991) 89 LGR 581. The council relied without success on the Local Government Act 1986, 
s 2 (councils not to support political organisations). 

In the case of local authorities, see Local Government Act 1972, sill; Local Government 
(Scotland) Act 1973, s69. 

A-Gv Crayford UDC [1962] Ch 575. 
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But, as we saw in the Richmond and Hammersmith cases, the principle of implied 
powers does not protect what on other grounds is objectionable. The ultra vires 
principle applies to all public authorities created by statute, but its application 
to government departments is modified. They benefit from the rule that the 
Crown as a legal person is not created by statute and has full capacity at 
common law to own property, enter into contracts, employ staff etc.^^ However, 
a department that is exercising statutory powers of regulation may not go 
against the statute. 

Laker Airways Ltd v Department of Trade concerned the Civil Aviation Act 1971, under 
which the Civil Aviation Authority (CAA) regulates scheduled services to and from the 
United Kingdom. The CAA was bound by s3(l) of the 1971 Act to ensure that the 
publicly-owned British Airways had no monopoly of long-distance routes and that at 
least one other British airline could compete on each route. By s 3(2), the Secretary of 
State could give written guidance to the CAA regarding its functions. In 1972, the CAA 
granted Laker Airways a licence to run a cut-price service, Skytrain, between London 
and New York, but the US authorities delayed their consent. In 1975, the Secretary of 
State adopted a new policy, deciding that the British licence for Skytrain should be 
revoked and issuing ‘guidance’ whereby, except with the consent of British Airways, no 
more than one British airline should operate on long-distance routes. This ‘guidance’ 
was approved by resolution of each House of Parliament as required by the 1971 Act. 
Held (Court of Appeal) the Secretary of State’s ‘guidance’ was ultra vires, since it 
conflicted with the 1971 Act by giving a monopoly position to British Airways. The 
power to issue guidance did not include power to alter the objectives set out in the Act.^® 

When a public body’s conduct is challenged as ultra vires or contrary to 
statute, the court’s attention focuses on the Act which is claimed to be the 
source of its authority. Often an answer is found by interpreting that Act. But 
the process of judicial review goes well beyond a narrow exercise in statutory 
interpretation. One reason for this is that acts taken under the prerogative or 
from another non-statutory source may themselves be subject to judicial 
review. ^ A second reason is that many statutes confer broad discretion on public 
authorities; judicial control of such discretion goes far beyond the process of 
statutory interpretation.^ Next in this section, we consider the control of dis- 
cretionary powers, which is central to judicial review of administrative action. 


Abuse of discretionary powers^ 

The courts may intervene not only to prevent powers being exceeded but also to 
prevent them being abused. The justification for this is that the exercise of a 
discretion for an improper purpose or without taking into account all relevant 
considerations is regarded as failure to exercise the discretion lawfully. This 
does not mean that the courts may substitute their own decision for that of the 


See B V Harris (1992) 108 LQR 626. 

2° [1977] QB 643, discussed by G R Baldwin [1978] PL 57. 

^ See CCSU v Minister for the Civil Service [1985] AC 374; R v Panel on Take-overs, ex parte Datafin pic 
[1987] QB 815; and see D Oliver [1987] PL 543. 

^ J Jowell and A Lester [1987] PL 368. 

^ For full accounts see de Smith, Judiaal Review of Administrative Action, ch 6; Wade, Administrative 
Law, chs 11, 12. And see Galligan, Discretionary Powers. 
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body or person to whom a discretion has been entrusted; unless any material 
errors are shown to exist, the decision taken must stand, ^ 

In Associated Provincial Picture Houses Ltd v Wednesbury Corpn, the local authority gave the 
company leave for Sunday cinema performances subject to the condition that no children 
under 15 should be admitted to Sunday performances, with or without an adult. The 
Sunday Entertainments Act 1932 gave a local authority power to sanction Sunday 
performances, ‘subject to such conditions as the authority think fit to impose’. The Court 
of Appeal held that the local authority had not acted unreasonably or ultra vires in 
imposing the condition.^ 

Lord Greene’s judgment in this case is commonly cited today in decisions 
involving judicial review of powers for unreasonableness. What is often referred 
to as the Wednesbury test is the proposition that a court may interfere with the 
exercise of discretion for unreasonableness only when the authority has come to 
a conclusion ‘so unreasonable that no reasonable authority could ever have 
come to it’. It is clear from Lord Greene’s judgment that unreasonableness as a 
ground of review is closely related to other grounds such as irrelevant consider- 
ations, improper purposes and error of law. The meaning of ‘unreasonable’ was 
central to the decision of the House of Lords in the Tameside case.® Lord Diplock 
there said that ‘unreasonable’ denotes ‘conduct which no sensible authority 
acting with due appreciation of its responsibilities would have decided to 
adopt’, a formula which seems very likely to give rise to conflicting interpret- 
ations. 

Where an authority has discretionary powers, control of the merits of its 
decisions is primarily a political or administrative matter. Sometimes by statute 
the decision of a local authority requires ministerial confirmation or is subject to 
an appeal to the minister. Exceptionally, when statute has provided a full right 
of appeal to a court against an official decision, the court may be able to apply 
its own view of the merits, provided it has due regard to the opinions of the 
authority which made the first decision.^ 

In some cases the language of the statute seeks to confer an absolute dis- 
cretion on the administrator; where this is so the powers of the court may be 
much reduced. Under the British Nationality Act 1981, the Home Secretary 
may if he thinks fit grant naturalisation to an alien who satisfies certain con- 
ditions. Even if these conditions are satisfied, naturalisation may be refused. 
The Home Secretary is not required to assign any reason for refusal, and his 
decision is not subject to appeal to or review in any court.® In the past, the 
courts were readier to accept that executive discretion was immune from 
judicial review than they are today. During the Second World War, power was 
given to the Home Secretary to detain anyone whom he had reasonable cause to 
believe was a person of hostile origin or association. In Liversidge v Anderson, it 
was held by the House of Lords, Lord Atkin dissenting, that the court could not 
inquire into the grounds for the belief which led to the making of a detention 


^ Rv Lancashire CC, ex parte Huddleston [1986] 2 All ER 941; i? » Trade Secretary^ ex parte Lonrho pic 
[1989] 2 All ER 609. 

^ [1948] 1 KB 223. 

® Bage 680 below. 

^ Sagnata Investments Ltd v Norwich Corpn [1971] 2 QB 614. 

® British Nationality Act 1981, ss 6(1), 44(2) and Sched 1; TStJ N Bates [1982] PL 179. 
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order; the matter was one for executive discretion. In regard to such an issue, an 
objective test of reasonableness could not be applied, but only a subjective test. 
The statement of his belief by the Home Secretary was accepted as conclusive.^ 
But Liversidge v Anderson is an extreme example of judicial unwillingness to 
review executive discretion, best explained by wartime circumstances.^® The 
present attitude of the courts to claims that a minister has unfettered discretion 
is shown by the decision of the House of Lords in Padfield v Minister of Agriculture. 

Under the Agricultural Marketing Act 1958, the milk marketing scheme included a 
complaints procedure by which a committee of investigation examined any complaint 
made about the operation of the scheme ‘if the Minister in any case so directs’. Padfield, 
a farmer in south-east England, complained about the prices paid to farmers in that 
region by the Milk Marketing Board. The minister refused to direct that the complaint 
be referred to the committee of investigation, and claimed that he had an unfettered 
discretion in deciding whether or not to refer such complaints. Held, the minister would 
be directed to deal with the complaint according to law. The reasons given by the 
minister for his refusal were not good reasons in law and showed that he had not 
exercised his discretion in a manner which promoted the intention and objects of the Act 
of 1958. ‘The policy and objects of the Act must be determined by construing the Act as a 
whole, and construction is always a matter of law for court’. 

This decision was particularly significant in that the judges, after examining the 
reasons given by the Minister of Agriculture to see whether they conformed to 
the Act, were prepared to assume that he had no better reasons for his decision. 
The willingness of the judges to impose limits upon the minister’s discretion in 
Padfield matches the way in which they have frequently cut down the width of 
local authority discretions. Thus a local planning authority may grant planning 
permission ‘subject to such conditions as they think fit’, but the courts have 
severely limited the apparent width of this power. 

Some grounds on which the courts may hold that a power has been abused 
will now be described. It must be emphasised that these grounds overlap and 
are often not easily distinguished from each other. 

1 Irrelevant considerations. Powers vested in a public authority must be 
exercised in accordance with the intention of Parliament as may be inferred 
from the Act in question. Thus local authorities acted unlawfully in cancelling 
purchase of The Times for public libraries (provided under the Public Libraries 
and Museums Act 1964) because they disapproved of the publishers’ actions in 
an industrial dispute between the publishers and their employees. A decision 
to award a council house to a councillor, enabling her to get ahead of others on 


® [1942] AC 206; p 590 above. C^Nakkuda Ali v Jayaratne [1951] AC 66 and R v Governor of 
Brixton Prison, ex parte Soblen [1963] 2 QB 243, p 450 above. 

See RF V Heuston (1970) 86 LQR 33, (1971) 87 LQR 161. 

[1968] AC 997, 1030 (Lord Reid). Padfield was criticised by RC Austin in [1975] CLP 150 but 
Lord Denning MR considered it ‘a landmark in our administrative law’ ([1977] AC 1014, 
1025). 

Eg Hall and Co Ltd v Shoreham-by-Sea UDC [1964] 1 All ER 1; R » Hillingdon Council, ex parte 
Royco Homes Ltd [1974] QB 720. 

See GDS Taylor [1976] CLJ 272. 

Rv Ealing Council, ex parte Times Newspapers Ltd (1986) 85 LGR 316. See now Local 
Government Act 1988, Part II. 
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the housing list, was unlawful, having been influenced by the view of the 
chairman of the housing committee that it would help her to be re-elected. 
Where rates of over £50,000 had been overpaid to a council on an unoccupied 
warehouse, the council did not lawfully exercise its statutory discretion to 
refund overpaid rates when it refused to do so for reasons which the House of 
Lords held to be irrelevant and in disregard of the statutory purpose of the 
discretion. 

The court’s power to rule that certain considerations are irrelevant may 
severely limit the scope of general words in a statute. For example, in deciding 
whether to grant a caravan licence under public health legislation, a public 
health authority could not take into account matters of local amenity, as these 
were relevant only to town planning law.^^ But the courts do not always inter- 
pret statutory discretion so narrowly.^® The converse of the proposition that an 
authority must not take into account irrelevant considerations is that it must 
take into account relevant considerations. However, to invalidate a decision it is 
not enough that considerations have been ignored which could have been taken 
into account: it is only when the statute ‘expressly or impliedly identifies con- 
siderations required to be taken into account by the authority as a matter of legal 
obligation’ that a decision will be invalid because relevant considerations were 
ignored. 

2 Improper purposes- The exercise of a power for an improper purpose is 
invalid. Improper purposes include malice or personal dishonesty on the part of 
the officials making the decision, but examples of this kind are rare. Most 
instances of improper purpose have arisen out of a mistaken interpretation by a 
public authority of what it is empowered to do, sometimes contributed to by an 
excess of zeal in the public interest. Thus a city council which was empowered 
to buy land compulsorily for the purpose of extending streets or improving the 
city could not validly buy land for the purpose of taking advantage of an 
anticipated increase in value of the land,^^ In Congreve v Home Office, where the 
Home Office had threatened certain holders of television licences that their 
licences would be revoked by the Home Secretary if they did not each pay an 
extra £6, the Court of Appeal held that it was an improper exercise of the Home 
Secretary’s discretionary power of revocation ‘to use a threat to exercise that 
power as a means of extracting money which Parliament had given the Execu- 
tive no mandate to demand’.^ Despite the duty of local councils under the Race 
Relations Act 1976, s71 to have due regard to the need to eliminate racial 
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discrimination, it was improper for a council to use its powers over its playing 
fields to exercise pressure on officers of a rugby club to denounce a rugby tour of 
South Africa; and to boycott a company’s products to induce the company to 
end its trading links with South Africa. It was also unlawful for a council to 
switch its advertisements for teachers from the Times Educational Supplement 
to another paper simply because the leader of the council was suing the news- 
paper’s publishers for libel.^ 

Difficulty arises when the authority is motivated both by lawful and unlawful 
purposes. 

The Westminster Corporation was empowered to provide public conveniences but not 
pedestrian subways. Underground conveniences were designed so that the subway lead- 
ing to them provided a means of crossing a busy street. It was sought to restrain the 
corporation from proceeding with the work on the ground that the real object was the 
provision of a crossing and not of public conveniences. The court refused to intervene. ‘It 
is not enough to show that the corporation contemplated that the public might use the 
subway as a means of crossing the street. In order to make out a case of bad faith, it must 
be shown that the corporation constructed the subway as a means of crossing the street 
under colour and pretence of providing public conveniences not really wanted’.^ 

In such cases a distinction has sometimes been drawn between purpose and 
motive, so that where an exercise of power fulfils the purposes for which the 
power was given, it matters not that those exercising it were influenced by an 
extraneous motive. But the motive-purpose distinction is difficult to maintain, 
and it has sometimes given way to the test of what was the dominant purpose, 
or to the rather stricter rule, already outlined, that the presence of any ex- 
traneous or irrelevant considerations invalidates the decision. 


3 Error of law. An authority which is entrusted with a discretion must direct 
itself properly on the law or its decision may be declared invalid. 

In Perilly v Tower Hamlets Borough Council, the council wrongly believed that it was under a 
statutory duty to deal with applications for trading licences in the Petticoat Lane market 
in the strict order in which they were received; it therefore refused a licence to Perilly on 
the death of his mother, although she had had a pitch in the market for 30 years. The 
court quashed a licence which the council had granted to a newcomer to the market, and 
ordered that the licence be issued to Perilly.^ 

The notion of error of law goes wider than a mere mistake of statutory 
interpretation. A minister commits an error of law if inter alia he acts when 
there is no evidence to support his action or if he comes to a conclusion to 


^ See respectively Wheeler v Leicester City Counal [1985] AG 1054; R v Lewisham Counal, ex parte 
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which, on the evidence, he could not reasonably have come,® These principles, 
developed by the courts in relation to town planning and compulsory purchase 
decisions, were highlighted in 1976 when a Labour Secretary of State for Edu- 
cation and a Conservative local council clashed over the reorganisation of 
secondary education. 

Under the Education Act 1944, s 68, if the Secretary of State was satisfied that an 
education authority was proposing to act unreasonably, he could issue such directions to 
the authority as appeared to him expedient. When in May 1976 the newly elected 
Tameside council proposed, contrary to an earlier plan, to continue selection for entry to 
five grammar schools in the coming September, the Secretary of State directed the 
council to adhere to the earlier plan. The House of Lords refused to enforce this direc- 
tion, holding that the direction was valid only if the Secretary of State had been satisfied 
that no reasonable authority could act as the council was proposing to. ‘Unreasonable’ in 
s 68 did not mean conduct which the Secretary of State thought was wrong. On the facts, 
there was no material on which the Secretary of State could have been satisfied that the 
council was acting unreasonably. The Secretary of State must therefore have misdirected 
himself as to the grounds on which he could act.^ 

Reliance on error of law as a ground for controlling discretion places the courts 
in a position of strength vis-a-vis the administration since it is peculiarly for the 
courts to identify errors of law. As the Tameside case indicated, error of law is a 
sufficiently pliable concept to enable the judges, if they feel it is necessary, to 
make a very close scrutiny of the reasons for an official decision and also the 
facts on which it was based. We consider later in this chapter the question of 
whether it is now a general rule that a tribunal which makes an error of law in 
reaching a decision must be held to be exceeding its jurisdiction. 

4 Unauthorised delegation. A body to which the exercise of discretion has 
been entrusted by statute cannot delegate that exercise to another unless from 
the statute it is clear that the delegation is authorised. 

Barnard v National Dock Labour Board concerned a statutory scheme for the registration of 
dockers, under which the disciplinary powers of the National Dock Labour Board had to 
be delegated to local dock boards. The London dock board purported to delegate its 
disciplinary function to the port manager, who during a trade dispute suspended Bar- 
nard from work. Held, that disciplinary powers could not be lawfully delegated to the 
port manager; the purported suspension was declared a nullity.® 

The rule against unauthorised delegation of powers might seem to require all 
powers vested in a minister to be exercised by him personally. That the courts 
have accepted the exigencies of departmental administration was shown in Local 
Government Board v Arlidge'? powers and duties conferred on a minister may 
properly be exercised by officials in his department, whose decisions the minis- 


® Edwards v Bairstow [1956] AC 14; applied to ministers’ decisions in Ashbridge Investments Ltd v 
Minister of Housing [1965] 3 All ER 371; Coleen Properties Ltd v Minister of Housing 1971] 1 All ER 
1049; R V Transport Secretary, ex parte de Rothschild [1989] 1 All ER 933. On error of law 
generally, seej Beatson (1984) 4 Oxford J1 of Legal Studies 22; Emery and S^mytht, Judicial 
Review, ch 3. 

^ Secretary of State for Education v Tameside Council [1977] AC 1014. (And see D Bull (1987) 50 
MLR 307). 

[1953] 2 QB 18. And eg Young v Fife Regional Counal 1986 SLT 331. 

[1915] AC 120, p 693, below. 
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ter can control and for whom he is responsible to Parliament. But where a 
statutory duty is vested in one minister, he may not adopt a policy by which the 
decision is effectively made by another minister. And, where a discretion is 
vested in a subordinate officer, it may not be taken away from him by orders 
from a superior. Somewhat similar principles apply to statutory agencies. 
Thus the Police Complaints Board could not adopt a rule of taking no action on 
complaints which the Director of Public Prosecutions had decided should not 
lead to criminal proceedings;^^ but the Commission for Racial Equality may 
delegate to its staff the task of conducting formal investigations into alleged 
discrimination.^"^ In local government, there is now very wide authority for the 
delegation by councils of their functions to committees, sub-committees and 
officers. But a committee or sub-committee may not consist of a single council- 
lor.^^ 


5 Discretion may not be fettered. A discretion may not be surrendered, 
whether the surrender takes the form of contracting in advance to exercise it in a 
particular way or of pre-judging the way in which it shall be exercised. Thus 
licensing committees have full discretion in licensing matters, but it is their duty 
to hear all applications and to apply their minds in each case presented to them, 
whatever general policy they may have decided upon. Each applicant must 
have the opportunity of urging that the particular circumstances of his case 
should be taken into account before a decision is made.^^ A public authority 
may properly adopt a general policy and indicate to an applicant that the policy 
will be applied unless there is something exceptional in his case; but the auth- 
ority may not adopt a rule that applications of a certain kind should always be 
refused. 

These principles apply to the exercise of discretionary powers vested in 
government departments. In practice it is often essential that departments 
should formulate policies and apply them. 

Under a scheme for discretionary investment grants to industry, the Board of Trade 
applied a rule that grants could not be paid in respect of items costing less than £25 and 
refused to pay a grant to a firm which had spent over £4 million on gas cylinders costing 
£20 each: the House of Lords accepted that the department was entitled to make such a 
rule or policy, provided that it was prepared to listen to arguments for the exercise of 
individual discretion. 


Carltona Ltd v Commissioners of Works [1943] 2 All ER 560; Re Golden Chemical Products [1976] Ch 
300. See also R v Home Secretary, ex parte Oladehinde [1991] 1 AC 254; D Lanham (1984) 100 
LQR 587; chs 7 and 13 D. 

Lavender & Son Ltd v Minister of Housing [1970] 3 All ER 871. 

Simms Motor Units Ltd v Minister of Labour [1946] 2 All ER 201 . 

Rv Police Complaints Board, ex parte Madden [1983] 2 All ER 353. 

Rv Commission for Raaal Equality, ex parte Cottrell & Rothon [1980] 3 All ER 265. 

Local Government Act 1972, s 101; Local Government (Scotland) 1973, s 56. 

Rv Environment Secretary, ex parte Hillingdon Council [1986] 2 All ER 273. 

Rv Torquay Licensing Justices, ex parte Brockman [1951] 2 KB 784. 

Rv Port of London Authority, ex parte Kynoch [1919] 1 KB 176, 184 (dictum of Bankes LJ). See 
DJ Galligan [1976] PL 332 and R v Police Complaints Board, ex parte Madden, note 13 above. 
British Oxygen Co v Board of Trade [1971] AG 610. And see Schmidt v Home Secretary [1969] 2 Ch 
149 and Cumings v Birkenhead Corpn [1972] Ch 12. 
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In such a case, an individual may find it very difficult to persuade officials that 
he should receive preferential treatment. His right might be more realistically 
described as a right to ask that the general policy should be changed.^^ Even so, 
the courts should possibly be readier than they are to hold that public authori- 
ties are entitled to adopt definite policies without this interfering with the 
proper exercise of discretion.^ 

6 Breach of a local authority's Gnancial duties. One controversial ground 
of review that applies to local government is that councils are expected to 
observe due standards of financial responsibility to the ratepayers, but the 
limits of this duty are difficult to determine. In Roberts v Hopwood^ the House of 
Lords held invalid a decision by the Poplar council in 1923 to pay a minimum 
wage of £4 per week to all adult employees, regardless of the work which they 
did, their sex and the falling cost of living; the judges considered that the council 
had exceeded its power to pay such wages as it saw fit, by making gifts or 
gratuities to its staff which it had no power to do.^ Fifty years later, the principle 
that local authorities owe a fiduciary duty to their ratepayers as regards the 
management of local finance was again prominent in Bromley Council v Greater 
London Council The House of Lords held that the Greater London Council must 
exercise its powers in relation to fares on London transport with due regard to 
ordinary business principles; the decision that fares be cut by 25% had caused 
both a big increase in the subsidy payable by ratepayers and also a sharp loss in 
rate support grant paid from central government. The council was thus in 
breach of the fiduciary duty which it owned to London ratepayers.^ But a 
modified scheme of subsidy for London fares later survived legal challenge'*’ and 
in Pickwell v Camden Council the court accepted as lawful a local pay settlement 
made by the council during national strikes which was more favourable to 
workers in Camden than was the national settlement.^ Excessive expenditure on 
a lawful object may in extreme circumstances be restrained by the court; but 
much will depend on the decision-making process and on how the relevant 
considerations were taken into account. 

7 Failure to give reasons. Although the giving of reasons ‘is one of the 
fundamentals of good administration’,® at common law there is no general duty 
to give reasons for decisions.^ However, under the Tribunals and Inquiries Act 
1992, s 10, there is a duty to supply reasons on request where decisions are 
made by tribunals or following a public inquiry, and specific statutes or regu- 


British Oxygen Co v Board of Trade (above) at 631 (Lord Dilhorne). 
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lations often require reasons to be given for certain decisions (for example, the 
refusal of planning permission). Moreover, the nature of a particular discretion 
may entail giving reasons, for example if a right of appeal depends upon it.^ 
Where an authority’s decision is challenged by judicial review, it may be essen- 
tial for the authority to explain its decision if adverse conclusions are not to be 
drawn: 

if all other known facts and circumstances appear to point overwhelmingly in favour of a 
different decision, the decision-maker who has given no reasons cannot complain if the 
court draws the inference that he has no rational reason for his decision.® 

If some reasons are given for a decision, and these are all bad, the court may 
infer that there were no good reasons for the decision. Where there is a duty to 
give reasons, ‘proper, adequate reasons must be given’ which are intelligible 
and deal with the substantial points in issue. Failure to give such reasons may 
cause the court to quash the decision for error of law, or to remit the matter to 
the decision-maker in order that proper reasons be given. 


Proportionality 

In varying forms, the concept of proportionality is found in the constitutional 
law of countries such as Germany, the USA and Canada as well as in French 
administrative law and Community law.^^ As the European Court of Human 
Rights has said, a restriction on a fundamental right cannot be regarded as 
‘necessary in a democratic society’ unless amongst other things it is proportion- 
ate to the legitimate aim pursued. If, for example, in a given situation there is 
a need for public action that restricts the freedom of expression, the interference 
with the right ‘must be necessary and proportionate to the damage which the 
restriction is designed to prevent’. Any further restriction is unjustifiable. May 
this test be adopted in United Kingdom courts? So far as the test overlaps with 
that of Wednesbury unreasonableness, it is already part of the law. But the House 
of Lords held in 1991 that proportionality is not open to the courts as a distinct 
means of assessing the merits of an executive decision. In so far as the test of 
proportionality can arise in Community law, it is already applicable in the 
United Kingdom. But the majority of the House in Brind was not prepared to 
extend the power of the courts to review the merits of executive decisions, nor to 
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adopt the European Convention in the course of applying the law of judicial 
review. 

Failure to perform a statutory duty 

We have so far been considering how a public authority may exceed its powers 
or misuse its discretion. Such a body may also act unlawfully if it fails to 
perform a duty imposed upon it by statute, for example to perform a public 
service or to grant a benefit to a specified class of individuals. The remedies 
appropriate for enforcing such a duty will be considered in the next chapter. A 
few comments on the problems of identifying an enforceable duty are made 
here. In some cases, the statutory duty is clear and precise and is plainly 
enforceable by the persons concerned. Thus any elector for a local authority 
area is entitled to inspect the authority’s minutes and to make copies or extracts 
of those minutes.^® But there are many statutory duties which are more general 
in character and may not be clearly enforceable in the courts. Thus the Edu- 
cation Act 1944, s 76, obliges a local education authority to pay regard ‘to the 
general principle that, so far as is compatible with the provision of efficient 
instruction . . . and the avoidance of unreasonable public expenditure, pupils 
are to be educated in accordance with the wishes of their parents’. How far does 
this statutory duty create enforceable rights in the parents of children of school 
age? It has often been held that this duty requires local authorities to take 
parental wishes into account but does not oblige the authorities to give effect to 
them.^^ Thus in regard to school admission policies, it was only by the Edu- 
cation Act 1980 that local authorities were placed under an enforceable duty to 
respect parental wishes.^® 

By contrast, under s 8 of the Education Act 1944, education authorities have 
a duty ‘to secure that there shall be available for their areas sufficient schools . . . 
for providing full time education’ suitable to their pupils. In Meade v Haringey 
BC, 2 l local authority was faced with strike action by school caretakers and 
ancillary staff and decided that all schools should close until further notice. The 
Court of Appeal held that parents who suffered as a result of this decision to 
close the schools had a remedy in court, and that the council would be in breach 
of its duty if it decided to close the schools in sympathy with a trade union’s 
claims at a time when the closure could reasonably have been avoided. 

Even where a statutory duty is binding on public bodies, the question of 
enforcement may be difficult. Sometimes enforcement is expressly left to the 
relevant government minister using default powers;^^ sometimes a private law 
right of action in damages for breach of duty is available; ^ and in others the 
individuals affected have no more than an interest in seeking a public law 
remedy, such as an order of mandamus.^ Thus prison authorities must observe 
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the statutory rules made for the conduct and discipline of the prisons, but no 
right of action accrues to prisoners who are affected if they are broken.^ 

Finally, the statutory language is not always decisive of whether a public 
authority has a duty or a discretion on a certain matter. In some circumstances, 
the word ‘may’ used in legislation is equivalent to ‘must’."*^ 

The concept of jurisdiction^ 

Our discussion so far of the ultra vires doctrine has been phrased in terms of 
powers, discretion and duties. In many cases however use is made of the 
language of jurisdiction. For historical reasons, as we saw in Chapter 26, the 
concepts of vires (powers) and jurisdiction are closely linked. Often it makes no 
difference whether a certain matter is regarded as being ultra vires or in excess 
of jurisdiction. But an inferior tribunal or a body such as a licensing authority 
may be said to have jurisdiction to hear and determine certain questions, 
whether it be a claim for a social security benefit or a taxi-driver’s licence. In the 
past these decisions were often taken injudicial form and they are still subject to 
control by the superior courts on jurisdictional grounds. This supervision does 
not provide a fresh decision on the merits but ensures that the body in question 
has observed the limits which are a condition of its power to make binding 
decisions. According to a famous dictum 'mRv Nat Bell Liquors: 

That supervision goes to two points: one is the area of the inferior judgment and the 
qualifications and conditions of its exercise; the other is the observance of the law in the 
course of its exercise.^ 

Thus all tribunals and like bodies are subject to control by the superior 
courts on jurisdictional grounds, whether or not there is a statutory right of 
appeal from their decisions. While important differences exist between judicial 
review and remedies available by way of appeal, there is a wide overlap between 
the two, since many decisions made by a tribunal could give rise both to an 
appeal (if such a right exists) and to judicial review. In the discussion which 
now follows, the inferior body whose decisions are under review will be de- 
scribed simply as a tribunal, but the principles involved also apply to many 
bodies (such as licensing authorities) which are not classified as tribunals for 
such purposes as supervision by the Council on Tribunals.^ 


The limits of a tribunal’s jurisdiction 

Tribunals have both a positive duty to decide the questions that the legislature 
intended them to decide and a negative duty to refrain from exceeding their 
jurisdiction. Many jurisdictional questions may arise at the outset of proceed- 
ings: for example, is the complaint one with which the tribunal may deal? has 
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any essential prior procedure been observed?^ are the members of the tribunal 
properly appointed? The first duty of a tribunal is to decide such preliminary 
matters, if questions about these are raised. But it is well established that no 
tribunal has power to decide conclusively the limits of its own jurisdiction.^ 
Thus, if a tribunal refuses to ‘hear and determine’ a particular matter, saying 
that it falls outside its jurisdiction, that decision may be challenged in the High 
Court. So too can the decision of a tribunal to go ahead and decide a matter 
against the objection of one party. The aggrieved party may immediately 
request the High Court to intervene and prohibit further proceedings in excess 
of jurisdiction; or, if a decision on the merits has been made, the court may hold 
that the whole dispute was outside the tribunal’s jurisdiction, even if at the 
time the aggrieved party did not challenge the jurisdiction of the tribunal. 

Although it has been argued to the contrary, jurisdictional control applies 
not just at the outset of a case but throughout the time that the matter is before 
the tribunal. Thus if a tribunal, after properly conducted proceedings, reaches a 
decision (such as to impose a penalty on one party) which is outside its power, 
the aggrieved person can have the decision quashed by the High Court as 
unlawful. 

These rules maintain the principle that tribunals do not have unlimited 
jurisdiction. To give an illustration used in the Anisminic case, a tribunal estab- 
lished by Parliament to give protection to wives against their husbands may not 
exceed its jurisdiction by seeking to protect unmarried women against their 
male partners. In practice very difficult questions may arise in distinguishing 
between {a) elements in a tribunal decision which amount to an excess of 
jurisdiction if they are, in the opinion of a superior court, decided incorrectly; 
and {b) elements in a tribunal decision which arguably may be incorrect but are 
nonetheless ‘within jurisdiction’ and can be put right only by an appeal on the 
merits, if one exists. One reason for these difficulties is that the courts have often 
gone far into the merits of a decision to correct what they consider to be a 
mistake by a tribunal, while justifying their action on jurisdictional grounds. 


Jurisdictional fact and law 

What has been called the doctrine of jurisdictional fact and law provides one 
approach to the problem of distinguishing between jurisdictional and non- 
jurisdictional elements in a tribunal decision. Assume that by statute the Home 
Secretary is empowered to deport an alien when he deems this to be conducive 
to the public good.^'^ If the Home Secretary proposes to use this power against 
X, believing X to be an alien, X’s status may be said to be a collateral question, 
or a matter of jurisdictional fact, which X can ask the High Court to resolve. If 
X is found by the court not to be an alien, then the Home Secretary has no 
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power to deport him. This means that the court must review the evidence 
relevant to X’s nationality and decide the matter for itself, whereas (assuming 
X is indeed an alien) the court will not interfere with the Home Secretary’s 
discretionary decision that X should be deported unless it can be shown that the 
Home Secretary has abused his discretion. 

Although this is a fundamental principle of law, its importance was virtually 
ignored by the House of Lords in 1980 in i? z; Home Secretary, ex parte Zamir P 
Fortunately, that decision was overruled by the House three years later in 
Khawaja's case.^^ These cases both concerned the power of the Home Secretary 
under the Immigration Act 1971 to remove from the United Kingdom persons 
who were ‘illegal entrants’ under the Act. In Zamir's case, the House held that it 
was not a condition precedent of the power to remove that the immigration 
officer should satisfy the court that the individual was indeed an illegal entrant. 
This approach was tantamount to treating the individual’s status as an illegal 
entrant as if it were a matter of Home Secretary’s discretion. But in Khawaja's 
case, the House of Lords applied the principle that (in Lord Scarman’s words) 
‘where the exercise of executive power depends upon the precedent establish- 
ment of an objective fact, the courts will decide whether the requirement has 
been satisfied’. On this test it was not sufficient that the immigration officers 
believed Khawaja to be an illegal entrant; Khawaja’s status as an illegal entrant 
was an objective fact which had to be established by evidence before the power 
to remove him could be exercised. This stricter test is particularly suitable when 
the individual’s liberty is at stake. 

Jurisdictional issues of this kind may involve the court not only in looking 
again at the evidence but also in reviewing the decisions on matters of law 
which were made by the tribunal. The difficulty of drawing the line between 
jurisdictional and non-jurisdictional matters is illustrated by the complex liti- 
gation in Anisminic Ltd v Foreign Compensation Commission}^ 

The Foreign Compensation Commission was a tribunal created by the Foreign Compen- 
sation Act 1950. It had rejected a claim made by a British company (Anisminic) under a 
scheme for compensating British subjects who had lost property in Egypt during the 
Suez affair in 1956. The reason for rejection was that, on the commission’s interpretation 
of the relevant Order in Council, it was fatal to the claim that Anisminic’s assets in Egypt 
had after 1956 been acquired by an Egyptian company, since the order required that any 
‘successor in title’ to the British claimant had to be of British nationality. In the absence 
of any right to appeal, Anisminic had to establish not only that the commission’s 
interpretation of the order was erroneous, but also that the commission’s decision reject- 
ing the claim was a nullity, since the 1950 Act excluded the power of the High Court to 
review errors of law made within the jurisdiction of the commission. Held, by a majority 
in the House of Lords, the commission’s interpretation of the Order in Council was 
wrong (since the Egyptian company was not Anisminic’s ‘successor in title’); and that 
this error had caused the commission to take into account a factor (the nationality of the 
Egyptian company) which was irrelevant to Anisminic’s claim. Thus the commission 
had exceeded the limits of its jurisdiction and the decision rejecting the claim was a 
nullity. 
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This decision has been much discussed, The main issue for present 
purposes is whether the Anisminic case established the rule that all errors of law 
made by a tribunal cause the tribunal to exceed its jurisdiction. On a reading of 
the speeches in Anisminic^ this does not seem to have been intended, but in 
Pearlman v Keepers and Governors of Harrow School, Lord Denning MR said that the 
distinction between an error which entails absence of jurisdiction and an error 
made within the jurisdiction was very fine and was being eroded. He submitted 
that the distinction should be abandoned and that the new rule should be that 
‘no court or tribunal has any jurisdiction to make an error of law on which the 
decision of the case depends’.^^ In supporting this view, Lord Diplock said: 

The breakthrough made by Anisminic was that, as respects administrative tribunals and 
authorities, the old distinction between errors of law that went to jurisdiction and errors 
of law that did not was for practical purposes abolished.^ 

But other judges have sought to maintain the traditional rule that tribunals may 
commit errors of law while remaining within their jurisdiction.^ One reason for 
this may be found in the ancient remedy of certiorari, which for a long time was 
available to review both matters affecting jurisdiction and errors of law ‘on the 
face of the record’ ie errors of law which were evident from the text of the 
tribunal’s decision.^ The implication from this was that errors of law which 
neither went to jurisdiction nor were evident from the decision itself could not 
be reviewed. This is a branch of doctrine which recent practice of the courts has 
reduced to being one of historical interest. Thus in 1984 it was held that judicial 
review of inferior tribunals extended to errors of law committed within their 
jurisdiction; Goff LJ said: ‘Since Anisminic, the requirement that an error of law 
within the jurisdiction must appear on the face of the record is now obsolete’. 
In 1992, the House of Lords confirmed the general consequences oi Anisminic, as 
outlined above, but by 3-2 held that the court may not review decisions of a 
university visitor for alleged errors as to the domestic law of the university.^ 


B. Procedural propriety 

Even if an official decision is within the powers of the body taking it, the 
decision may be challenged on procedural grounds; that is, whether the pro- 
cedural requirements on which the decision’s validity depends have been 
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observed. Many such requirements are found in the statutes which confer the 
power of decision. Others are derived from the common law doctrine of natural 
justice or, as it is now widely known, the doctrine of fairness. 


Statutory requirements 

Where statute authorises a certain power to be exercised after a stated pro- 
cedure has been followed, failure to observe the procedure may result in the 
purported exercise of the power being declared a nullity. 

In Ridge v Baldwin, the Brighton police committee summarily dismissed their chief 
constable following his trial at the Central Criminal Court on charges of conspiracy; his 
acquittal had been accompanied by serious criticism of his conduct by the trial judge. 
Disciplinary regulations made under the Police Act 1919 laid down a procedure by 
which formal inquiry had to be held into charges brought against a chief constable before 
he could be dismissed. The committee contended that this procedure did not apply to the 
power of dismissal under the Municipal Corporations Act 1882. The House of Lords 
held inter alia that the disciplinary regulations did apply; ‘inasmuch as the decision was 
arrived at in complete disregard of the regulations it must be regarded as void and of no 
effect’.® 

But not every procedural error invalidates administrative action. The courts 
have often distinguished between procedural requirements which are manda- 
tory (breach invalidates) and those which are directory (breach does not invali- 
date). But this distinction does not take account of whether there has been a 
total failure to observe the procedure, or substantial compliance with it; nor of 
whether the procedural defect caused any real prejudice to the individual.^ In 
1979, Lord Hailsham, commenting upon the distinction, suggested that the 
courts are faced with ‘not so much a stark choice of alternatives but a spectrum 
of possibilities’. He continued, ‘The jurisdiction is inherently discretionary, and 
the court is frequently in the presence of differences of degree which merge 
almost imperceptibly into differences of kind’.® 


Natural justice 

The requirements of natural justice are essentially unwritten rules of the 
common law; on many matters they have been embodied in enacted law, for 
example where statutory procedures enable an individual who disagrees with 
an official decision to appeal to a tribunal. As an unwritten principle, natural 
justice evolved largely through the control exercised by the central courts over 
bodies of inferior jurisdiction.® This control applied not only to justices of the 
peace but also to other bodies in relation to certain of their powers, for example, 
the power of the governing body of a corporation to deprive persons of member- 
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ship or corporate office. The rules of natural justice were also applied to arbi- 
trators, and to the disciplinary functions of professional bodies and voluntary 
associations. With the development of new governmental powers affecting an 
individual’s property or livelihood, natural justice served to supplement the 
shortcomings of Victorian legislation. Public authorities were bound to observe 
natural justice in many of their functions, and it was for the courts to determine 
the limits of this obligation. The achievement of the courts in this difficult task 
will be considered later in this section. It is convenient first to illustrate the two 
main rules of natural justice with examples drawn from the ordinary courts 
themselves. 


The rule against bias 

The essence of a fair judicial decision is that it shall have been made by an 
impartial judge. The main rule against bias^^ is that disqualification of a judge 
from acting in a particular case can arise in two ways: {a) where he has any 
direct pecuniary interest, however small, in the subject matter of inquiry - thus 
a judge who is a shareholder in a company appearing before him as a litigant 
must decline to hear the case, save by consent of all the parties; (h) where, 
apart from direct pecuniary interest, there is a real likelihood that the judge 
would have a bias in favour of one of the parties. Where bias is alleged, the 
reviewing court does not have to decide whether the decision was in fact biased. 
R V Sussex Justices, ex parte McCarthy is an extreme instance of the principle that 
justice should not only be done, but should manifestly be seen to be done. 


The acting clerk to the justices was a member of a firm of solicitors who were to represent 
the plaintiff in civil proceedings as a result of a collision in connection with which the 
applicant was summoned for a motoring offence. The acting clerk retired with the bench, 
but was not asked to advise the justices on their decision to convict the applicant. Held, 
that, as the clerk’s firm was connected with the case in the civil action, he ought not to 
advise the justices in the criminal matter and therefore could not, had he been required 
to do so, properly have discharged his duties as clerk. The conviction was accordingly 
quashed, despite the fact that the clerk had taken no part in the decision to convict. 


To disqualify a person from acting in a judicial capacity, an unreasonable 
suspicion of bias is not enough, particularly when further facts could readily 
have been verified. However, the test for bias has not always been certain. Is it 
enough that there are grounds for an observer to have a reasonable suspicion of 
bias on the part of members of the tribunal, or must it be shown that there was a 
real likelihood of bias? 


In Metropolitan Properties Ltd v Lannon, a rent assessment committee had fixed the rent for 
three flats in one block of flats. The chairman of the committee was a solicitor who lived 
with his father in a second block of fiats owned by the same property group. The 
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chairman’s firm was negotiating about rents with the landlords on behalf of his father 
and other tenants in the second block. Held, that the decision of the committee must be 
quashed. ‘No man can be an advocate for or against a party in one proceedings, and at 
the same time sit as a judge of that party in another proceeding.’ 

This outcome was correct, but the court’s judgments left doubt as to the 
proper test.^^ In 1993, the House of Lords laid down the test for bias applying to 
all courts and tribunals (in the absence of a direct pecuniary interest) namely 
whether, in all the circumstances ascertained by the reviewing court, there was 
a real likelihood, in the sense of a real possibility, of bias on the part of a justice 
or member of a tribunal.^® In the House’s view, this was the same test as asking 
whether there was a ‘real danger’ that the trial might not have been fair.^^ 


The right to a fair hearing 

It is equally fundamental to a just judicial decision that each party should have 
the opportunity of knowing the case against him and of stating his own case. 
Both parties must have the chance to present their version of the facts and to 
make submissions on the relevant rules of law. Each side must be able to 
comment on all material considered by the judge, and neither side must com- 
municate with the judge behind the other’s back. Although the rules of court 
procedure embody these general principles, there is scope for the unwritten 
right to a hearing to operate even in the courts. Thus the High Court cannot 
order a solicitor personally to bear costs caused by his misconduct unless he is 
given an opportunity to meet the complaint,^® nor can a witness to proceedings 
for assault be bound over to keep the peace unless the magistrates give him an 
opportunity of being heard. The requirements of natural justice are not invari- 
able: although a party to civil proceedings is normally entitled to know all the 
material considered by the judge, the nature of the High Court s jurisdiction 
over children is such that in exceptional cases the judge may take into account 
confidential medical reports on the children which are not disclosed to the 
parents.^^ But the Court of Appeal acted in breach of natural justice when in a 
case concerning the wardship of children the court read and acted upon a letter 
by a social worker which the parties had not seen. 


Natural justice and administrative authorities 

The rules of natural justice have had a notable effect on many decisions made 
outside the ordinary courts. From them is derived the important emphasis now 
made in administrative law on the duty of public authorities to act fairly in 
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making decisions. The question that was often asked was whether in reaching a 
particular decision there was a duty to observe the rules of natural justice. 
Thus, if the exercise of power directly affected a person’s rights, property or 
character, it was more likely to be subject to natural justice; so was a decision 
which followed a procedure involving the confrontation of two opposing views, 
in a manner resembling litigation.^ Thus a university may not deprive a senior 
member of his degrees or impose penalties upon a student without informing 
him of the charges brought against him and giving him an opportunity of 
answering them.^ Nor can a trade union expel a member without giving him 
adequate notice of the charges giving rise to the penalty of expulsion.^ The same 
principle was applied in a classic 19th century decision to action by a local 
authority under statutory powers directed against an individual’s property. 

In Cooper v Wandsworth Board of Works, the plaintiff recovered from the board damages in 
trespass for demolishing his partly-built house. He had failed to notify his intention to 
build the house to the board, which by statute thereupon had power to demolish the 
building. Held, that the board should have given a hearing to the plaintiff before exercis- 
ing their statutory power of demolition. ‘Although there are no positive words in a 
statute requiring that the party shall be heard, yet the justice of the common law shall 
supply the omission of the legislature’."^ 

In a similar manner the rule against bias has been applied to local authori- 
ties, Thus a local authority’s decision to grant planning permission for the 
development of an amusement park by a private company was declared to be 
void because the council had previously made a contract with the company by 
which it was liable to the company in damages if planning permission was not 
granted.^ When an education sub-committee had confirmed the decision by the 
governors of a school to terminate a teacher’s employment, the decision was 
quashed by the court because the fact that three members of the sub-committee 
were also governors of the school gave rise to the possibility of bias.® And when 
the Barnsley markets committee revoked a stallholder’s licence for a trivial and 
isolated misdemeanour, that decision was also quashed: not only did the com- 
mittee hear the evidence of the market manager (who was in the position of a 
prosecutor) in the absence of the stallholder, but the manager was present 
throughout the committee’s deliberations.^ 


Natural justice and ministers’ powers 

The older instances of natural justice date from the period before the develop- 
ment of modern government. Today the granting of new executive power is 
often accompanied by complex procedures designed to reconcile administrative 
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needs with safeguards for the individual. To what extent may additional 
unwritten rules of fair procedure be applied by the courts?^ Does the rule that 
no person should be judge in their own cause continue to be relevant if the 
settlement of disputes arising from the execution of policy is entrusted to the 
minister whose department is responsible for maintaining that policy? There 
are some governmental powers where the courts have allowed little scope for 
natural justice, notably the powers of the Home Secretary in relation to the 
deportation of aliens, especially if aspects of national security are affected.® 
Where ministers’ powers have involved the holding of public inquiries, the 
courts have had to decide how far common law principles of natural justice may 
supplement the procedure adopted by the department in question. In 1915, the 
House of Lords in Local Government Board v Arlidge held that the common law 
rules of natural justice required little more from a department than the carrying 
out in good faith of its usual procedures. 

The Hampstead council had made a closing order in respect of a house which appeared 
unfit for human habitation. The owner appealed to the Local Government Board as 
prescribed by the Housing and Town Planning Act 1909. A public inquiry was held 
before an inspector and, after receiving his report, the board confirmed the closing order. 
Arlidge applied to the court to declare the decision invalid, on the grounds that the board 
did not disclose which official of the board actually decided the appeal; that he, Arlidge, 
had not been heard orally by that official; and that he had not seen the report of the 
inspector who conducted the public inquiry. The House of Lords rejected Arlidge’s 
claims, holding that Parliament, having entrusted judicial duties to an executive body, 
must be taken to have intended it to follow the procedure which was its own and was 
necessary if it was to be capable of doing its work efficiently. So long as the officials dealt 
with the question referred to them without bias, and gave the parties an adequate 
opportunity of presenting the case, the board could follow its own established pro- 
cedures, even though they were not those of a court of law. 

Similarly, in Board of Education v Rice it was held that in disposing of an appeal the Board 
of Education was bound to act in good faith and to listen fairly to both sides, since that 
was a duty which lay on everyone who decided anything. The board was not, however, 
bound to follow the procedure of a trial. It could obtain information in any way it 
thought best, always giving a fair opportunity to those who were parties in the contro- 
versy to correct or contradict any relevant statement prejudicial to their view.^^ 

These two decisions of the House of Lords did not mean that departments were 
totally freed from the duty to observe the essentials of fair procedure. In the 
1930s, there was much litigation concerned with procedures for slum clearance 
and the compulsory purchase of land. In these cases, the courts found great 
difficulty in applying common law rules of natural justice to the duties of the 
minister. In Errington v Minister of Health, the court quashed a slum clearance 
order made by the Jarrow council: the facts were that, after the public inquiry 
into the order had been held, private discussions took place between council 
officials and civil servants, and a Whitehall official visited the houses affected in 
the presence of council officials but without informing the owner. The court 
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held that an order made in such circumstances was in breach of natural jus- 
tice. In this and other cases, the courts attempted to distinguish between the 
judicial and administrative functions of the minister. Thus the judges accepted 
that the final decision of the minister could be based on matters of policy, and 
was thus administrative, but asserted that the department exercised judicial or 
quasi-judicial functions at the public inquiry stage.^^ This approach was called 
into question in Franklin v Minister of Town and Country Planning, where under 
the New Towns Act 1946 a public inquiry had been held for the minister 
into objections to a controversial draft order that he had made designating 
Stevenage as a new town. Rejecting the objectors’ argument that the minister 
was biased in confirming his own order, the House of Lords held that there was 
no evidence that the minister had not genuinely considered the report of the 
inspector on the inquiry. The House also stated that at no stage was a judicial 
or quasi-judicial duty imposed on the minister: his duty to consider the inspec- 
tor’s report was purely administrative. It is hard to reconcile this analysis with 
cases such as Errington v Minister of Health, save for the obvious distinction 
between a minister required to consider a scheme initiated by a local authority, 
and the new towns procedure by which a minister must decide whether to 
uphold his own scheme or give way to the objectors. However, at common law 
the right of owners to be heard in defence of their property rights did not depend 
on the two-tier situation of a central department confirming the proposals of a 
local authority. 

Since the Franks report in 1957, public inquiry procedures have been 
improved, being generally governed by detailed rules. But these reforms have 
not been applied to all public inquiries; and common law rules of natural justice 
may still be relevant. In 1976, a decision of the Secretary of State for the 
Environment confirming a compulsory purchase order was held to be in breach 
of natural justice, since it was based on an opinion formed by the inspector on a 
matter which had never been considered at the public inquiry. But in Bushell v 
Secretary of State for the Environment, which concerned a controversial motorway 
inquiry, the House of Lords adopted an approach which, as in Franklin's case, 
stressed the administrative character of the minister’s decision and protected 
crucial aspects of the official process from full investigation at the inquiry. 

The present scope of natural justice 

The importance of natural justice in the judicial review of administrative action 
has not been in doubt since the landmark decision of the House of Lords in 
Ridge V Baldwin, which as we saw above also involved a failure to observe 
statutory procedures. 
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In this case the Court of Appeal had held that natural justice did not require the 
Brighton police committee to grant the chief constable a hearing before the committee 
exercised its power to dismiss ‘any constable whom they think negligent in the exercise of 
his duty or otherwise unfit for the same’;^° in dismissing the chief constable, ‘the defend- 
ants were acting in an administrative or executive capacity just as they did when they 
appointed him’.^ The House of Lords overruled this view: quite apart from the pro- 
cedure laid down by the discipline regulations, natural justice required that a hearing 
should have been given before the committee exercised its power. The failure to give a 
hearing invalidated the dismissal, and the subsequent hearing given to Ridge’s solicitor 
did not cure the earlier defect.^ 

This decision could have been regarded narrowly as an interpretation of a 
particular statute. In fact Ridge v Baldwin was the first of a group of House of 
Lords decisions during the 1960s which laid the foundations for the wide oper- 
ation of judicial review today. Of first importance was the holding in Ridge that 
the duty to observe natural justice was not confined to powers classified as 
‘judicial’ or ‘quasi-judicial’. Since 1964 courts have applied the principles of 
natural justice in a very wide variety of situations. By 1970, this development 
led Megarry J to remark that the courts were tending to apply principles of 
natural justice to all powers of decision unless the circumstances indicated to 
the contrary.^ The benefits that accrued to the chief constable of Brighton 
spread to many other persons, including students,^ police officers,^ school 
teachers,® market stallholders^ and, most notably, convicted prisoners in 
respect of prison disciplinary procedures and the parole system.^ In 1980, on an 
appeal from the Bahamas concerning a minister’s refusal of an individual’s 
constitutional right to citizenship, the Judicial Committee held that natural 
justice must be observed by any person with legal authority to determine 
questions affecting the rights of individuals.^ But natural justice is not limited to 
situations in which individuals can show that their private rights are in issue, 
and the courts protect a wide variety of individual interests against unfair action 
by public bodies.^® 
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Fairness and natural justice 

The scope of natural justice is best understood against the broad perception 
that it is the duty of the courts to ensure that all administrative powers are 
exercised fairly, that is, in accordance with principles of fair procedure. It has 
always been difficult to describe the contents of natural justice except in general 
terms. As Tucker LJ said in 1949: 

There are . . . no words which are of universal application to every kind of inquiry and 
every kind of domestic tribunal. The requirements of natural justice must depend on the 
circumstances of the case, the nature of the inquiry, the rules under which the tribunal is 
acting, the subject-matter that is being dealt with and so forth. 

In Ridge v Baldwin, in rebutting the view that natural justice was so vague as to 
be meaningless, Lord Reid referred to the test of what a reasonable person 
would regard as fair procedure in given circumstances.^^ In 1967, in Re HK, 
which concerned the kind of inquiry which should be made by an immigration 
officer when seeking to discover the true age of a potential immigrant who 
claimed to be under 16, Lord Parker CJ said that good administration required 
that the immigration officer should act fairly: ‘only to that limited extent do the 
so-called rules of natural justice apply, which in a case such as this is merely a 
duty to act fairly’. In Re HK, and in many other cases, even where an 
executive body did not need to conduct an adversarial hearing of a judicial kind 
before reaching a decision, it was held that the body must act fairly. 

It was this approach which led many judges to explain natural justice purely 
in terms of fairness. In 1982 Lord Diplock stated that whenever statutes give 
power to make decisions which ‘affect to their detriment the rights of other 
persons or curtail their liberty to do as they please’. Parliament is presumed to 
have intended that the administrative body should act fairly towards those 
persons.^® In 1988, the position was summarised by Lord Bridge in Lloyd v 
McMahon'. 

[The] so-called rules of natural justice are not engraved on tablets of stone. To use the 
phrase which better expresses the underlying concept, what the requirements of fairness 
demand when any body, domestic, administrative or judicial, has to make a decision 
which will affect the rights of individuals depends on the character of the decision- 
making body, the kind of decision it has to make and the statutory or other framework in 
which it operates. In particular, it is well established that when a statute has conferred 
on any body the power to make decisions affecting individuals, the courts will not only 
require the procedure prescribed by the statute to be followed, but will readily imply so 
much and no more to be introduced by way of additional procedural safeguards as will 
ensure the attainment of fairness. 

In Lloyd v McMahon itself, local councillors who were in breach of duty by 
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preventing their council from setting the level of local rates, claimed the oppor- 
tunity of oral representations to the district auditor before statutory 

sanctions were imposed. It was held that the auditor had acted fairly, as he had 
given them notice of the case against them and had received and considered 
their written representations. 


Fairness and legitimate expectations 


Accompanying judicial reliance on fairness has been the evolving concept of 
legitimate expectations.'® In 1969, Lord Denning MR drew a distinction be- 
tween the position of an alien whose leave to remain in the United Kingdom 
expired so that he then had to leave, and one whose leave to remain was 
terminated by the Home Secretary prematurely before it had expired. The 
Judge said that in the latter situation (but not the former) the alien had a 
‘legitimate expectation, of which it would not be fair to deprive him without 
hearing what he has to say’.'® As the case-law has developed, a legitimate 
expectation may found the basis of judicial review proceedings®" and these may 
lead to a decision by the court that it was unfair of the administration not to 
have granted the individual a hearing. 

Two propositions are well established. First, an express undertaking by a 
public body to receive and consider representations may entitle the individual 
to a hearing on the matters in question: ‘when a public authority has promised 
to follow a certain procedure, it is in the interest of good administration that it 
should act fairly and implement its promise, so long as implementation does not 
interfere with its statutory duty’.' If the individuals would otherwise have no 
right to be heard, it will be vital for them to show that such an undertaking was 


^ Secondly, the consistent practice of a public authority in corisulting with 
those affected before changing its policies may give rise to a legitimate expec- 
tation of consultation, as it did in the GCi/^case over civil service conditions of 
employment.® In respect of school closures, for example, non-statutory consul- 
tation must take place by reason of the legitimate expectations of parents and 

others affected.® . . * 

A third proposition, for which there is rather less solid authonty, is that 

where an individual enjoys a benefit or advantage which he can expect to 
continue until an authority has communicated to him some rational grounds tor 
withdrawing it and has invited him to comment, he has an enforceable expec- 
tation of being consulted even without prior undertakings or consistent practice 
on the part of the authority.® However, since the entitlement to a hearing or 
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consultation here may be inferred from the nature of the benefit itself, reliance 
on a ‘legitimate expectation’ adds nothing to the proposition that before such a 
benefit is withdrawn the authority must act fairly. Indeed, while the concept of 
legitimate expectations has widened the scope of judicial review, there is no 
need for the law on natural justice to be re-stated in terms of legitimate expec- 
tations.® 

Nor has the development of the law gone as far as some would wish. First, 
when the term ‘fair’ is used in this context, it relates essentially to the procedure 
to be followed and does not go to the substance of the decision itself^ Certainly, 
decisions may be manifestly ‘unfair’ if, for example, they are biased, discrimi- 
natory, partial or malicious,® but these will in any event be ultra vires. 
Secondly, while a legitimate expectation may arise from enjoying an existing 
benefit or advantage, that expectation is protected by the court requiring the 
administration to observe a certain procedure, not by requiring it to provide a 
particular, substantive outcome.^ Thirdly, there can be no legitimate expec- 
tation that a public body will not change its policies.^® 


The procedural effects of natural justice and fairness 

Assuming that natural justice or fairness must be observed before a decision is 
taken, what in practical terms must the public authority do? A great deal 
depends on the nature of the decision. In a situation where a public office or 
other benefit is being withdrawn for reasons of misconduct or incompetence, the 
‘irreducible minimum‘ at the core of natural justice is {a) the right to a decision 
by an unbiased tribunal; {b) the right to have notice of the charges against the 
individual; and {c) the right to be heard in answer to those charges. 

In cases where no misconduct is alleged (for example, in the case of school 
closures, where the parents have a legitimate expectation of being consulted by 
the local authority), then (^z) the process must take place at a time when the 
proposals are at a formative stage; {b) sufficient reasons must be given for the 
proposal to permit intelligent consideration and response; (r) adequate time 
must be allowed; and {d) the product of consultation must be conscientiously 
taken into account. 

Many detailed procedural questions can arise to which there are no general 
answers. We have seen that in some contexts individuals do not have the right 
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two facets of fairness, what is done and how it is done. See also R o Barnsley Council, ex parte 
Hook [1976] 3 All ER 452; Chief Constable of North Wales v Evans [1982] 3 All ER 141. 

® Rv IRC, ex parte National Federation of Self-Employed [1982] AC 617, 650 (Lord Scarman). And 
see HTV Ltd V Price Commission [1976] ICR 17. 

^ Cf Forsyth (see note 18, p 697 above); and R v Home Secretary, ex parte Ruddock [1987] 2 All ER 
518. 

Re Findlay [1985] AC 318; i? z; Health Secretary, ex parte US Tobacco International Inc [1992] QB 
353 (B Schwehr and P Brown [1991] PL 163). Cf R z» Home Secretary, ex parte Khan [1985] 1 All 
ER40. 

Lord Hodson in Ridge v Baldwin [1964] AG 40, at 132. 

See note 3, p 697 above. 



Chapter 29: Judicial control of administrative action - 1 699 

of an oral hearing, but if the body in question has to decide questions as to 
someone’s conduct or competence, the individual is entitled to know what 
evidence is given against him and must have a fair opportunity to rebut it,^"*^ 
Regulatory bodies that expect officials to do the preliminary work for them must 
nonetheless be in a position to come to their own decisions. Where a soldier 
claimed that he had been subject to racial harassment, members of the Army 
Board could not decide on the complaint judicially without meeting to consider 
the matter; and the soldier was entitled to see all the material on which the 
Army Board reached its decision, other than documents for which public 
interest immunity was properly claimed. An individual has no universal right 
to be legally represented regardless of the nature of the proceedings in 
question, but there may be circumstances in which a body with power to 
permit legal representation may not reasonably refuse it.^^ 

There is no absolute rule that natural justice does not apply in the case of 
preliminary investigations, inspections or suspensions pending a final decision, 
but the right to a hearing is often excluded because of the need for urgent action 
or because the individual’s rights will be observed at a later stage. 

Many aspects of procedure raise issues of fairness: thus it may be unfair for a 
tribunal to refuse adjournment of a hearing.^^ The manner in which evidence is 
obtained by tribunals is subject to constraints of natural justice^ but hearsay 
evidence is usually permitted.^ Natural justice may entitle a party to cross- 
examine those who give evidence against him^ or obtain the names of potential 
witnesses from the other side."^ But it is sometimes sufficient that only the gist of 
allegations against an individual is made known to him, without full details.^ 
Considerations of national security may seriously reduce the scope for natural 
justice to be insisted upon.® It has been held contrary to natural justice for a 
commission of inquiry with investigative powers to make findings of fact that 
individuals have been guilty of serious misconduct, when the findings are sup- 
ported by no evidence of probative value and individuals have had no oppor- 


*3 Lloyd V McMahon [1987] AC 625. 

Kanda v Government of Malaya [1962] AC 322; Chief Constable of North Wales v Evans [1982] 3 All 
ER 141. 

Selvarajan v Race Relations Board [1976] 1 All ER 12; and R v Commission for Racial Equality, ex 
parte Cottrell and Rothon [1980] 3 All ER 265. 

Rv Army Board of Defence Council, ex parte Anderson [1992] QB 169. 

Rv Maze Prison Visitors, ex parte Hone [1988] AC 379. See also Maynard v Osmond [1977] QB 
240. 

Rv Home Secretary, ex parte Tarrant [1985] QB 251. 

Wiseman v Bomeman [1971] AC 297, Fumell v Whangarei High Schools Board [1973] AC 660, 
Norwest Holst Ltd v Secretaiy of State for Trade [1978] Ch 201. 

2° Eg Priddle v Fisher [1968] 3 All ER 506. 

' R V Deputy Industrial Injuries Commissioner, ex parte Moore [1965] 1 QB 456, Crompton v General 
Medical Council [1982] 1 All ER 35. 

^ TA Miller Ltd v Minister of Housing [1968] 2 All ER 633. 

^ Rv Board of Visitors, ex parte St Germain (No 2) [1979] 3 All ER 545. Cf R v Commission for Racial 
Equality, ex parte Cottrell and Rothon [1980] 3 All ER 265. 

Rv Blundeston Board of Visitors, ex parte Fox-Taylor [1982] 1 All ER 646. 

^ Rv Gaming Board, ex parte Benaim and Khaida [1970] 2 QB 417, Maxwell v Dept of Trade [1974] 
QB 523. 

® Rv Home Secretary, ex parte Hosenball [1977] 3 All ER 452; R v Home Secretary, ex parte Cheblak 
[1991] 2 All ER319. 
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tunity to rebut them.^ But natural justice does not generally require reasons to 
be given for decisions.^ 

Three matters may be mentioned briefly. First, if fairness or natural justice 
would otherwise entitle someone to be heard, a court should be slow to brush 
aside that right on the ground that a hearing would make no difference to the 
outcome.^ The second matter is whether the failure by an authority to give a 
hearing to which the individual is entitled is cured by a full and fair hearing 
given later by an appellate body. In 1979 the Judicial Committee held that no 
absolute rule can be laid down on this matter; sometimes the appeal proceed- 
ings may take the form of a full rehearing and this may cure the earlier defect, 
but in other situations the individual may be entitled to a firm hearing at both 
stages. In intermediate cases, the court must decide ‘whether, at the end of the 
day, there has been a fair result, reached by fair methods’. 

The third difficulty concerns the legal effect, if any, of a decision reached in 
breach of natural justice. When a breach of natural justice is established, then it 
was held in Ridge v Baldwin that the decision in question is void and a nullity. In 
Durayappah v Fernando^ however, the Judicial Committee held that failure to give 
a hearing when one was due made the decision voidable and not void.^^ This 
decision was plainly contrary to legal principle. In 1979 the Judicial Committee 
accepted that a decision reached in breach of natural justice was void rather 
than voidable, adding however that until it was declared to be void by a court it 
was capable of having some effect in law and could be the basis of an appeal to a 
higher body.^^ 


C. Binding nature of official acts^^ 

In their dealings with government agencies, private persons often need to know 
if they can rely on statements made to them by officials, or on decisions which 
have been notified to them. In business and commercial affairs, an individual is 
entitled to hold another to his word when a contract has been concluded between 
them. But official decisions like the issue of a licence, the granting of planning 
permission or the payment of a subsidy, usually do not take a contractual form. 
When is a citizen entitled to hold a public authority to its word, or to the word 
of one of its officials? Is an authority free to change its mind, or to disavow an 
official whose conduct has led the citizen to believe that the authority has made 
a certain decision? 

These questions raise a wide variety of issues, and answers to them take 


^ Mahon v Air New Zealand Ltd [ 1 984] AC 808. 

® Eg Payne v Harris [1981] 2 All ER 842; and p 682 above. 

® John V Rees [1970] Gh 345, 402; and R v Chief Constable, Thames Valley, ex parte Cotton [1990] 
IRLR 344, 352. 

Calvin v Carr [1980] AC 574, discussed by M Elliott (1980) 43 MLR 66. 

[1967] 2 AC 337, criticised by H WR Wade (1967) 83 LQR 499 and(1968) 84 LQR 95; see 
MB Akehurst (1968) 31 MLR 2, 128 and D Oliver [1981] CLP 43. 

Calvin v Carr (above). And see S Sedley [1989] PL 32. 

See P P Craig (1977) 93 LQR 398, AW Bradley [1981] CLP 1 and M Akehurst [1982] PL 
613. And, for contrasting accounts, Craig, Administrative Law, ch 16 and Cane, Administrative 
Law, ch 10. 
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diverse legal forms. It is not possible to treat informal advice, assurances about 
future conduct, misleading statements, properly taken decisions and errors in 
communicating decisions as if they all had the same legal effect.^'*' Here it is 
possible only to outline a few of the situations which may arise; one issue in 
these situations is sometimes stated to be whether or not a public body is subject 
to the doctrine of estoppel in administrative matters, but this is no more satis- 
factory than other attempts to produce a clear-cut line between private and 
public law. 

First, if an official agency takes a decision affecting the rights of the citizen 
and communicates it to that person, without qualifying it by words such as 
‘provisional’ or ‘subject to review’, the agency has exercised its discretion in the 
matter and may not thereafter alter the decision to the citizen’s disadvantage.^^ 
This general principle applies subject to express statutory provision. Thus in 
tax and social security matters the statutes give express authority for reviewing 
decisions, for example when fresh information is available.^® Some statutes 
provide that when a decision has been made, for example to grant planning 
permission for development, it may be revoked only on payment of compen- 
sation.^^ Apart from such provision, a public authority which has conferred a 
continuing discretionary benefit upon an individual under a mistake of fact, 
may revoke the benefit for the future once it has discovered the true position.^® 
Where the error is one of law (for example, if an agency refused to award a 
benefit because of an interpretation of a statute which is later held in another 
case to be wrong), the agency may take a fresh decision based on the correct 
view of the law; under some circumstances, it must do so.^^ 

Secondly, where there has been a full inquiry by proper procedure resulting 
in a considered decision (say, as to the status of certain land in planning law, on 
which there has been an appeal to the Secretary of State), the decision may 
under a principle analogous to ‘res judicata’ be binding on the parties by what 
has been called a ‘cause of action’ estoppel.^^ 

Thirdly, an assurance about its future conduct given to citizens by a public 
authority may, on principles of fairness, be held to bind the authority where the 
assurance is compatible with the authority’s statutory duties.^ In clear cases, 
the courts may protect the legitimate expectations created by such assurances. 
Where a Nigerian woman in the United Kingdom wished to return home for 
Christmas and was given a firm assurance by the Home Office (confirmed in 
her passport) that she could come back to Britain by 31 January, the immi- 
gration officer could not refuse to admit her when she returned from Nigeria 
before that date.^ When the Home Office stated the criteria that it would apply 


CfMAFazal [1972] PL43. 

Re 56 Denton Road Twickenham [1953] Ch 51; and see G Ganz [1965] PL 237. 

Eg Social Security Administration Act 1992, ss 25, 30. 

Town and Country Planning Act 1992, ss 97, 107. 

Rootkin V Kent CC [1981] 2 All ER 227. 

Cheung V Herts CC (1986) The Times, 4 April; G Lewis [1987] PL 21. 

Thrasyvoulou v Environment Secretary [1990] 2 AC 273. 

^ R V Liverpool Corpn, ex parte Liverpool Taxi Operators* Association [1972] 2 QB 299 (undertaking to 
consult taxi owners before granting more licences) and A-G of Hong Kong v Ng Yuen Shiu [1983] 
2 AC 629 (undertaking to treat illegal immigrants on merits of each case); p 697 above. 

^ Rv Home Secretary, ex parte Oloniluyi [1989] Imm AR 135. 
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in deciding whether to permit children to come into the United Kingdom for 
adoption and this statement was relied on, it could not in that case apply more 
restrictive criteria, although it could change its policy for the future.^ If the 
Inland Revenue give an assurance as to how a taxpayer’s affairs will be treated 
and in dealings between private persons this would create a contractual duty or 
an estoppel, the Inland Revenue may not go back on the assurance."*^ 

By contrast, certain assurances, for example those relating to future execu- 
tive action in the conduct of a war, may by their nature be incapable of having a 
binding effect.^ 

Fourthly, an official who appears to the citizen to have authority to bind the 
agency may act as if he has such authority when in reality he has not. If in this 
situation the citizen relies on the official’s statement to his detriment, the agency 
may be estopped (that is, barred) from denying the truth of the statement. In 
Robertson v Minister of Pensions,^ Denning J applied the following principle: 

Whenever government officers, in their dealings with a subject, take on themselves to 
assume authority in a matter with which the subject is concerned, he is entitled to rely on 
their having the authority which they assume. He does not know and cannot be expected 
to know the limits of their authority, and he ought not to suffer if they exceed it.^ 

This principle was soon buffeted by a conservative House of Lords, ^ and its 
scope needs to be qualified in the interest of maintaining the rules of criminal 
law and the ultra vires doctrine. Should an official be able to authorise persons 
to commit criminal offences with impunity?® An estoppel (which is a rule of 
evidence) does not enable an agency to avoid performance of its statutory 
duties^® nor confer jurisdiction where none exists. Subject to these consider- 
ations, there are good reasons why public authorities, including the Crown, 
should be subject to the operation of estoppel in administrative matters. It was 
said in Southend Corpn v Hodgson (Wickford) Ltd that estoppel could not hinder the 
exercise of a statutory discretion but on somewhat similar facts in Lever Finance 
Ltd V Westminster Council^ a local planning authority was held to be bound by a 
mistaken statement made on the telephone by a planning officer, in the exercise 
of his ostensible authority. A growing tendency to rely on estoppel in planning 
matters was curbed by the Court of Appeal in Western Fish Products Ltd v Penwith 
DC, which criticised Lever Finance and asserted that no estoppel could prevent a 
statutory body from exercising its discretion or performing its duty.^^ While this 


^ Rv Home Secretaiy, ex parte Khan [1985] 1 All ER 40 (AR Mowbray [1985] PL 558). 

^ Rv IRC, ex parte Preston [1985] AC 835 (assurance not binding on the facts) (C Lewis (1986) 

49 MLR 251); R v IRC, ex parte MFK Agents Ltd [1990] 1 WLR 1545. 

^ The Amphitrite case, p 746 below. 

® [1949] 1 KB 227. For the facts, sec p 299 above. 

’ Falmouth Boat Construction Co v Howell [1950] 2 KB 16, 26. 

® Howell V Falmouth Boat Construction Co [1951] AC 837. And see the strange case of A-G for C^lon 
V Silva [1953] AC 461. 

^ Cf R z> Arrowsmtth [1975] QB 678 and authorities there cited. 

Maritime Electric Co v General Dairies Ltd [1937] AC 610, Rhyl UDC v Rhyl Amusements Ltd [1959] 
1 All ER 257 and J A Andrews (1966) 29 MLR 1. 

Essex Congregational Union v Essex CC [1963] AC 808. 
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'3 [1971] 1 QB 222, discussed in [1971] CLJ 3. 
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Chapter 29: Judicial control of administrative action - 1 703 


forceful decision is likely to hold sway in the area of planning, situations may 
arise in other contexts in which a public authority in exercising a discretion 
must take account of previous statements or assurances which have been given 
to the individual. 

Fifthly, where the citizen reasonably relies on inaccurate advice given by an 
official (for example, a social security clerk who wrongly advises a citizen that 
he is not eligible for a certain benefit), the appropriate remedy seems to be to 
require the department to compensate the citizen for his loss, either as a matter 
of legal liability or by recourse to the Parliamentary Commissioner.^® But it 
would scarcely be reasonable for a large company with abundant information 
and resources to rely on a junior civil servant’s statement on a legal or technical 
matter. 

Finally, and most difficult, a department accurately informs the citizen what 
its present practice is (for example, in interpreting a statutory regulation which 
affects the citizen’s business activities) but later decides to alter this to the 
prejudice of the citizen, who may have taken the earlier information into 
account in planning his business. A department must be free for good reason to 
alter its policy for the future, unless to do so would be considered by a court to 
create inconsistency and thus be unfair to the individual.^® But should it be free 
to apply the new practice to earlier transactions in respect of which official 
action may still be pending? This is one of the hidden problems of administrat- 
ive discretion which are as likely to be answered by the Parliamentary Commis- 
sioner as by the courts. 


See eg cases cited in notes 1-4, p 697 above. 

Chs31Aand29D. 

Laker Airways v Dept of Trade [1977] QB 643; R v Health Secretary, ex parte US Tobacco International 
Inc [1992] QB 353 (no legitimate expectation that policy will not be changed; but no proper 
consultation on new policy) (B Schwehr and P Brown [1991] PL 163). 

HTV Ltd V Price Commission [1976] ICR 170. 
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Chapter 30 

Judicial control of administrative action - II 


In Chapter 29 we considered the principles which the courts apply to the 
exercise of administrative powers by public authorities. We now examine the 
procedures by which the courts exercise their supervisory jurisdiction.^ Review 
may take place indirectly, when an issue as to the validity of administrative 
action is decided in the course of ordinary civil or criminal proceedings.^ Also, 
an action in tort or contract may arise out of an act the legality of which 
depends on whether it can be shown that it was authorised by statute (Chapter 
31). But here we are concerned with the procedures enabling there to be a direct 
review by a court of acts and decisions of public authorities. 

Because of reforms between 1977 and 1982, the primary procedure in English 
law is now that of application for judicial review^ often referred to in short (some- 
times misleadingly) as ‘judicial review’.^ Like many reforms in the common 
law, those in 1977-82 did not go back to first principles and make a fresh start. 
In particular, the sphere of application of the new procedure was not defined, 
and the procedural changes were based on some common law foundations that 
appeared to be left intact. We therefore must look briefly at the earlier position 
in English law before we deal with the procedure of application for judicial 
review itself Thereafter this chapter will deal with statutory remedies created 
for the review of certain decisions, the legislative exclusion of judicial review, 
and the very different system of remedies in Scots law. The chapter concludes 
with an account of habeas corpus. This ancient writ is an important remedy 
against executive action which takes away individual liberty. 


Forms of relief 

When administrative action is challenged in the courts, the individual will ask 
the court to provide one or more of the following forms of relief: 


^ In addition to the textbooks cited above, p 603, informative works on procedural aspects are 
Gordon, Crown O^e Proceedings^ Supperstone and Goudie Judicial Review\ and Lewis, 
Judicial Remedies in Public Law, 

^ See pp 7 1 8- 1 9 below. 

^ A similar but not identical procedure was created in Scotland in 1985; p 726 below. 
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{a) to quash, or set aside as a nullity, a decision that is ultra vires or in excess 

ofjurisdiction; 

(^) to restrain the authority from acting ultra vires or in excess ofjurisdiction; 
(r) to order the authority to perform its lawful duties; 

{£) to declare the rights and duties of the parties; 

if) to order the authority to provide financial redress for loss or damage 
suffered; and 

(/) to secure temporary relief, pending the outcome of the proceedings. 

The main defect in English law before 1977 was that while procedures existed 
for all these forms of relief to be obtained, there was no single procedure for 
doing so. Often the procedures for obtaining one or more of these reliefs were 
mutually incompatible, and the law was fragmented into the law of different 
remedies. Today, the reforms have established what may be viewed as a com- 
prehensive procedure for securing whatever relief is appropriate. The main 
effect of the reforms was that certain remedies which had long been available in 
the High Court - notably the prerogative orders (mandamus, prohibition and 
certiorari), injunctions and declarations - were for purposes of administrative 
law transformed into forms of relief^ obtainable by a single procedure known as 
an application for judicial review. These changes in procedure were ac- 
companied by judicial reorganisation so that, according to one expert view, 
without Parliament having directly authorised it, a specialised administrative 
court has been established.^ 

The prerogative orders 

The prerogative writs of mandamus, prohibition and certiorari (later restyled 
orders)® were the principal means by which the former Court of King’s Bench 
exercised jurisdiction over local justices and other bodies.^ Although the writs 
issued on the application of subjects, the word ‘prerogative’ is apt because they 
were associated with the right of the Crown to ensure that justice was done by 
inferior courts and tribunals. They share with the writ of habeas corpus distinc- 
tive nomenclature (for example, R v Bristol Council, ex parte Smith) which indi- 
cates that the High Court has been moved to intervene against the respondent 
authority on the application of a private person; but the Crown as such plays no 
part in the proceedings. This background helps to explain important aspects of 
the prerogative orders (for example, the need for leave from the court, the 
summary procedure, the nature of the applicant’s interest, the discretionary 
nature of the remedy), since the orders were means of upholding the public 
interest in the administration of justice, rather than simply protecting the 
individual’s rights. 

1 Mandamus, Mandamus is an order from the High Court commanding a 
public authority or official to perform a public duty, in the performance of 


* Supreme Court Act 1981, s31(l). 

^ L Blom-Cooper [1982] PL 250, 260. 

® Administration of Justice (Miscellaneous Provisions) Acts 1933, s5 and 1938, s7. 

^ De Smith, Judicial Review of Administrative Action, app I; Henderson, Foundations of English 
Administrative Law. 
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which the applicant has a sufficient legal interest. The order does not lie against 
the Grown as such. If a government department is acting as agent of the Crown 
and is responsible only to the Crown, it is not subject to an order of mandamus.^ 
However, mandamus does lie to enforce performance of a duty imposed by 
statute upon a minister or on a department or on named civil servants, provided 
that the applicant can show that the duty is one which is owed to him and not 
merely to the Crown.^ In practice, mandamus is used to enforce the perform- 
ance of many departmental duties in matters which directly affect the individ- 
ual.^^ 

Mandamus will not lie if the authority has complete discretion whether to act 
or not. But there may be a duty to exercise a discretion, such as the duty of a 
tribunal to hear and determine a case within its jurisdiction. Thus the Home 
Secretary was required by mandamus to hear and determine the application 
made by the wife of a UK citizen for a certificate of patriality . ^ ^ So too the duty 
of a tribunal to give reasons for its decisions under what is now the Tribunals 
and Inquiries Act 1992, s 10, may be enforced by mandamus. Where a minister 
has power to give directions to a local authority, for example in the exercise of 
default powers, such a direction may be enforced by mandamus, provided that 
the direction is lawful. Failure to comply with an order of mandamus consti- 
tutes contempt of court and is punishable accordingly. 

2 Prohibition and certiorari. An order of prohibition issued primarily to 
prevent an inferior court or tribunal from exceeding its jurisdiction, or acting 
contrary to the rules of natural justice, where something remained to be done 
which could be prohibited. Certiorari served originally to bring a case or 
decision from an inferior court into the Court of King’s Bench for review. Today 
it is a means of quashing decisions by inferior courts, tribunals and public 
authorities where there has been (a) an excess of jurisdiction or an ultra vires 
decision; (b) a breach of natural justice; or (^:) an error of law. Certiorari serves 
a purely negative purpose, since by setting aside a decision it prepares the way 
for a fresh decision to be taken. 

As means of jurisdictional control, prohibition and certiorari cover broadly 
the same ground. The main difference is that certiorari quashes an order or 
decision already given, and prohibition prevents an order or decision being 
made which if made would be subject to certiorari. It is convenient to seek 
both remedies in the same proceedings when a decision in excess of jurisdiction 
has already been made and other similar decisions have yet to be made.^^ 


® Rv Lords of the Treasury (1872) LR 7 QB 387. And see Harding, Public Duties and Public Law, 
pp 87-96. 

® Rv Special Commissioners for Income Tax (1888) 21 QBD 313, 317. 

Padfield V Ministry of Agriculture [1968] AC 997. 

^ * Rv Home Secretary, ex parte Phansopkar [ 1 976] QB 606. 

Secretary of State for Education v Tameside MB [1977] AC 1014. 

The error of law, if it was an error within the tribunal’s jurisdiction, had formerly to be on the 
face of the record for it to be reviewed by certiorari, but this requirement is now obsolete: 
p 688 above. 

Eg Rv Minister of Health, ex parte Davis [1929] 1 KB 619 and R v Minister of Health, ex parte Yaffe 
[1930] 2 KB 98. 

Rv Paddington Rent Tribunal, ex parte Bell Properties Ltd [1949] 1 KB 666. 
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Likewise certiorari and mandamus may be sought in the same proceedings, 
certiorari to quash a decision in excess of jurisdiction and mandamus to compel 
the tribunal to hear and determine the case according to law.^^ 

Despite the judicial origins of certiorari and prohibition, for many years they 
have been available against ministers, departments, local authorities and other 
bodies exercising administrative functions. The courts at times found difficulty 
in accepting such broad use of the remedies. Formerly, a dictum of Atkin LJ, in 
R V Electricity Commissioners, ex parte London Electricity Joint Committee had special 
authority: 

Wherever any body of persons, having legal authority to determine the rights of subjects 
and having the duty to act judicially, act in excess of their legal authority, they are 
subject to the controlling jurisdiction of the King’s Bench Division exercised in these 
writs.^^ 

In this case the Electricity Commissioners were regarded as acting judicially 
in exercising functions of inquiry and recommendation concerning the reorgan- 
isation of the electricity industry. However, later judges gave varying interpret- 
ations of the separate elements of the Atkin dictum (‘legal authority’, ‘rights of 
subjects’ and ‘duty to act judicially’), some of which severely restricted the 
scope of certiorari.^^ In 1967, in a decision involving the Criminal Injuries 
Compensation Board, Lord Parker CJ said: 

the exact limits of the ancient remedy by way of certiorari have never been, and ought 
not to be, specifically defined. They have varied from time to time, being extended to 
meet changing conditions ... We have ... reached the position when the ambit of 
certiorari can be said to cover every case in which a body of persons, of a public as 
opposed to a purely private or domestic character, has to determine matters affecting 
subjects provided always that it has a duty to act judicially. 

When in 1978 the Court of Appeal, reversing the Divisional Court, held that 
the disciplinary proceedings of boards of prison visitors were subject to the 
prerogative orders, both courts accepted that the board was required to act 
judicially.^^ In 1982, Lord Diplock stated that certiorari lay in respect of statu- 
tory tribunals or other bodies ‘having legal authority to determine questions 
affecting the common law or statutory rights or obligations’ of other persons.^ 
We examine below the difficult line between the decisions of public bodies that 
are subject to judicial review and those of other bodies that are not.^ But it is 
now established that orders of certiorari, mandamus and prohibition lie against 
public authorities of all kinds making decisions that affect individuals, whether 
or not the power is derived from statute or from another source. It is not 
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necessary to show that an authority is under a duty to ‘act judicially’ for it to be 
subject to review. 


3 Locus standi and the prerogative orders (before 1977). When an ad- 
ministrative body’s decision is challenged by a private individual, the question 
arises whether that individual has sufficient interest in the decision to justify the 
court’s intervention. Some would wish the courts to entertain a challenge to an 
authority’s conduct from any member of the public. But English law has never 
openly recognised an actio popularis, and the applicant for a prerogative order 
usually had to show a personal right or interest in the matter. According to the 
case-law, the nature of the right or interest required could vary with the particu- 
lar remedy being sought.^ Judicial attitudes fluctuated. Thus in 1897 an appli- 
cant for mandamus had to show a specific legal right to performance of the duty 
in question,^ but 70 years later a member of the public was allowed to seek 
mandamus in respect of police policies applying throughout London.^ By 1976, 
the trend of judicial decisions appeared to be developing a single test of locus 
standi for all the prerogative orders,^ and the reforms of 1977-82 reinforced that 
trend. Before coming to those reforms, we will consider two remedies, the 
injunction and the declaration, which, unlike the prerogative orders, are avail- 
able in all branches of the law. 


Injunctions^ 

While the prerogative orders enabled the superior courts to exercise a supervis- 
ory jurisdiction focused on inferior tribunals and public authorities, the injunc- 
tion is an equitable remedy available in ail branches of law, public and private, 
to protect a person’s rights against unlawful infringement. In the public law 
field an injunction may be claimed against a public authority or official, to 
restrain unlawful acts which are threatened or are being committed, for 
example to restrain unlawful interference with private rights® or to restrain ultra 
vires action such as improper expenditure of local funds.^ An important excep- 
tion is that, except where rights under Community law are in question,^® 
injunctions are not available against the Crown, nor against officers of the 
Crown where the effect would be to grant relief against the Crown which could 
not be obtained in proceedings directly against the Crown. In place of an 


^ De Smith, Judicial Review of Administrative Action, pp 409-21, 550-53; Thio, Locus Standi and 
Judicial Review. 
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injunction against the Crown, the court may make an order declaring the rights 
of the parties, but no interim relief may be obtained. 

Where the injunction concerns private rights (for example, liability in private 
nuisance), the ordinary rules of the law of property or tort apply as to who may 
seek an injunction. But when the injunction concerns a matter of public right 
(for example, the public nuisance caused by the obstruction of a highway), an 
injunction can be obtained by the Attorney-General, either at his own instance 
or at the instance of a relator (ie one who informs). A relator need have no 
personal interest in the subject-matter of the claim save his interest as a member 
of the public. The consent of the Attorney-General given to the proceedings 
prevents any objection being taken to the relator’s standing in the matter. 

There are two cases where a person can sue without joining the Attorney- 
General: 

{a) if interference with the public right also constitutes an interference with the 
plaintiff’s private right; for example, where an obstruction upon a highway is 
also an interference with a private right of access to the highway;^^ 

{b) where no private right of the plaintiff is interfered with, but he suffers 
special damage peculiar to himself from the interference with a public right, for 
example, where as a result of a public nuisance a plaintiff’s premises have been 
rendered unhealthy. 

A third exception, under the Local Government Act 1972, is that a local 
authority may institute proceedings in its own name when it considers it ex- 
pedient for promoting or protecting the interests of inhabitants of its area, even 
though the object of the proceedings is to enforce public rights which before the 
1972 Act would have required the Attorney-General’s consent to relator pro- 
ceedings.^^ 

Relator actions can be used to restrain unlawful action by a public authority, 
even though its validity could have been tested by certiorari.^® One use of 
relator proceedings, that goes far outside the scope of administrative law, is to 
provide additional means of enforcing the criminal law, when existing penalties 
and procedures are inadequate to deter repeated breach. 

In Attorney- General v Sharps the defendant owned a fleet of buses in Manchester, he had 
been prosecuted 48 times for breach of local regulations in operating his buses without a 
licence. He continued to run his buses without a licence, since despite the fines he found 
it profitable to do so. Held that, since the rights of the public were involved and as the 
remedies provided by the local Act had proved ineffective, there was jurisdiction^ to grant 
an injunction at the instance of the Attorney-General by way of ancillary relief. 

In comparable circumstances, relator proceedings have been used to enforce 
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planning control and fire precautions against those who find it profitable to 
break the law.^^ 

One important limitation is that the Attorney-General never consents to 
relator proceedings against departments of central government. Another limi- 
tation is that he has absolute discretion in deciding whether consent should be 
given. Although he is accountable to Parliament for his decisions, he cannot be 
required to justify them to the courts nor have the courts power to overrule his 
decisions. These questions were settled conclusively in 1977 in Gouriefs case. 

The Union of Post Office Workers had asked its members to boycott South African mail 
for one week as a protest against apartheid. Gouriet, claiming that the boycott would be 
criminal conduct under the Post Office Act 1953, asked the Attorney-General to consent 
to proceedings for an injunction against the union. This consent was refused. Gouriet 
then obtained an interim injunction against the union from the Court of Appeal. Lawton 
and Ormrod LJJ held that the Attorney-General’s refusal of consent was not subject to 
review by the courts but that Gouriet could as a member of the public seek a declaration 
that the proposed action would be a breach of the criminal law, and if necessary an 
interim injunction to restrain it. Lord Denning MR went further, holding that the refusal 
of consent to relator proceedings could be reviewed by the courts, and if necessary would 
be overridden, indirectly, since the court could grant any citizen a declaration or an 
injunction to restrain criminal conduct. On appeal to the House of Lords, held that when 
the Attorney-General has refused his consent to relator proceedings, a private citizen 
who asserts that the public interest is affected by a threatened breach of the criminal law, 
may not go to the civil courts for a remedy, whether injunction or declaration. Public 
rights may be asserted in a civil action only by the Attorney-General as representing the 
public. The Attorney-General’s discretion may not be reviewed in the courts.^® 

In the circumstances of the Gouriet case, involving the use of an injunction to 
restrain potentially criminal conduct by a trade union, a difficult discretion had 
to be exercised in the public interest and it would have broken new consti- 
tutional ground for the Attorney-General’s decision to be subject to judicial 
review. Yet in not dissimilar circumstances involving the imminent breach of a 
local authority’s duty to maintain its schools, the court was willing to assume 
jurisdiction.^^ The proposition that public rights can be asserted only by the 
Attorney-General was not intended to apply to the law of judicial review,^ 
where, as we shall see, consent to the proceedings is given by the court in the 
form of leave to apply for review. But the ruling in Gouriet is not confined to 
injunctions and applies also to proceedings brought for a declaration in respect 
of public rights. 

The High Court may grant an injunction to restrain a person from acting in 
an office to which he is not entitled, and may also declare the office to be vacant. 
This procedure takes the place of the ancient procedure of an information in the 
nature of a writ of quo warranto.^ 
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Declaratory judgments^ 

A declaratory judgment is one which merely declares the legal relationship of 
the parties and is not accompanied by any sanction or means of enforcement. 
The authority of a court’s ruling on law is such that a declaratory judgment will 
normally serve to restrain both the Crown and public authorities from illegal 
conduct. Order 15, r 16, of the Rules of the Supreme Court provides: 

No action or other proceedings shall be open to objection on the ground that a merely 
declaratory judgment or order is sought thereby, and the Court may make binding 
declarations of right whether or not any consequential relief is or could be claimed. 

It is an obvious convenience in many public law disputes to be able to have 
the law determined in relation to particular facts without seeking a coercive 
remedy. An early example arose in Dyson v Attorney- General^ where a taxpayer 
obtained a declaration against the Crown that the tax authorities had no power 
to request certain information from him on pain of a £50 penalty for dis- 
obedience."*^ The jurisdiction to grant declarations is as wide as the law itself, 
except that the judges may as a matter of discretion impose limits upon its use. 
Thus an action for a declaratory judgment must be based on a concrete case 
which has arisen. The courts will not give answers to questions propounded in 
the form of hypothetical cases and are reluctant to grant a bare declaration that 
can have no legal consequences.^ 

Nor will the court give an opinion on a point of law which is in issue in 
concurrent criminal proceedings.^ But in administrative law the declaration 
may be available when other remedies are not and, before the reform of the 
prerogative orders, there were procedural advantages in declaratory proceed- 
ings (for example, in discovery of documents).^ In Pyx Granite Co Ltd v Ministry 
of Housing, the House of Lords held that a statutory procedure for obtaining a 
decision on whether planning permission was needed for development did not 
exclude the owner’s right to come to court for a declaration.® 

In the context of judicial review, the declaration was formerly considered to 
be both alternative to and in some respects preferable to the prerogative orders. 
Thus the judgment of a tribunal could be declared invalid as being in excess of 
jurisdiction.^ But the declaration could not be used as a means of correcting 
errors of law on the face of the record of a tribunal’s decision. Nor could the 
court by a declaration decide de novo a question entrusted by statute to a 
minister or a special tribunal. The advantages of suing by ordinary action for 
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a declaration were sometimes considerable despite these limitations, but the 
choice between the prerogative orders and the declaration as a means of seeking 
judicial review was transformed by the procedural reforms of 1977—82, to which 
we now turn. 


The need for reform before 1978 

Amongst the main reasons for what was described by the Law Commission as 
‘the dilemma of the litigant seeking judicial review’ were the following: 

{a) While two or more of the prerogative orders could be sought in the same 
proceedings, and an injunction and declaration could be sought together, the 
two classes of remedy could not be combined, nor could a litigant who made the 
wrong choice convert one procedure into the other. Damages could be sought 
with an injunction or declaration, but not with the prerogative orders. 

{b) The rules of standing to sue differed as between the prerogative orders and 
injunctions/declarations; they also were liable to differ as between the various 
prerogative orders. 

{c) The summary procedure used for the prerogative orders did not allow for 
discovery of documents, or the cross-examination of witnesses. 

{d) Certiorari had to be sought within six months, but no fixed limit of time 
applied to the declaration. 

{e) Leave from the court was required for prerogative order proceedings but 
not for injunctions/declarations; relator actions needed consent from the 
Attorney-General. 

(f) The declaration lay in respect of all forms of official act, including delegated 
legislation, and against all public authorities, including the Crown. But a dec- 
laration could not quash a decision made by a tribunal within jurisdiction, nor 
could interim relief be obtained against the Crown. 

To resolve these difficulties, the Law Commission proposed a draft Bill to 
create the procedure of application for judicial review. The Commission empha- 
sised that the new procedure was not to be an exclusive remedy, and litigants 
would remain free to seek an injunction or declaration if they so chose. In the 
event the procedure was created by amending the Rules of the Supreme Court 
to provide a new Order 53.^^ This came into effect in 1978 and was amended in 
1980 to allow a single judge to hear matters previously heard by the Divisional 
Court of two or three judges. The Supreme Court Act 1981, s 31, enacted the 
main features of the application for judicial review and the High Court’s busi- 
ness was reorganized by forming a Crown Office list, to include applications 
under Order 53 and related administrative proceedings.^^ A year later, the 
House of Lords in 0 ^Reilly v Mackman and Cocks v Thanet DC gave added impetus 
to the reforms by holding that, for most purposes of judicial review, application 
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under Order 53 had become an exclusive remedy, contrary to the aim of the 
Law Commission in 1976.^® 

Applications for judicial review: the Order 53 procedure 

By s 31 of the Supreme Court Act 1981, applications to the High Court for an 
order of mandamus, prohibition or certiorari (and for an injunction restraining 
a person from acting in a public office to which he is not entitled) must be made, 
in accordance with rules of court, by an application for judicial review. Neither 
the Act (s29(l)) nor Order 53 sought to alter the existing scope of the preroga- 
tive orders at common law. The High Court now has a discretionary power (by 
s31(2) of the 1981 Act) to make a declaration or grant an injunction whenever 
an application for judicial review has been made seeking that relief, if it would 
be ‘just and convenient’ to do so. In exercising this discretion the court must 
have regard inter alia to the nature of the matters in respect of which the 
prerogative orders apply, the nature of the persons and bodies against whom 
the orders lie and all the circumstances. Thus within what may be called the 
‘public law’ field of the prerogative orders, declarations and injunctions may 
now be granted on an application for judicial review. But the Act leaves it 
entirely open whether within this field an application for judicial review is to be 
the sole means of obtaining an injunction or declaration. 

Leave of the court is needed for every application for judicial review 
(s31(3)). Since 1980 leave is generally a matter decided by a single judge 
without a hearing, but if necessary the decision may be made after a brief 
hearing. The requirement of leave operates unevenly, but it may protect the 
court, and public authorities, from a flood of ‘hopeless’ cases and vexatious 
challenges, and may facilitate access to the High Court for deserving cases. 
Once leave is obtained, the hearing of the application may take place before a 
single judge. In 1992, 18 judges of the Queen’s Bench Division were designated 
for this purpose and to hear other cases on the ‘Crown Office’ list.^^ Appeals 
against a refusal of leave lie to a single judge in open court or the Divisional 
Court, thence to the Court of Appeal but not the House of Lords.^^ 

On an application for judicial review, the court may award damages if these 
have been sought by the applicant and the court is satisfied that damages could 
have been obtained by an action brought for the purpose (s31(4)). But the 
substantive rules of liability in damages were not altered and the fact that an 
individual suffered financial loss because of a decision that is quashed as invalid 
gives rise to no liability.^ 

The court may refuse to give leave or relief if it considers that there has been 
undue delay in making an application and if the granting of relief would be 
likely to cause substantial hardship to or prejudice any person’s rights, or be 
detrimental to good administration.^ By Order 53, an application for judicial 
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review shall be made promptly, and in any event within three months from 
when grounds for the application first arose, unless there is good reason for 
extending the period; statutory time limits for review are not affected. 

If the relief sought is prohibition or certiorari, the granting of leave for the 
application operates as a stay of the proceedings challenged if the court so 
directs; when other forms of relief are sought, the court may grant such interim 
relief as could be granted in an action begun by writ.^ But the 1981 Act did not 
grant power to award interim relief against the Crown,^ as the Law Commission 
had recommended in 1976. 

An application for judicial review must be supported by one or more affi- 
davits as to the facts relied on, and the respondent public authority may file 
affidavits in reply. Although the powers are rarely used, the court may allow the 
discovery of documents, interrogatories, and cross-examination of witnesses, 
but without prejudice to any privileges of the Crown.^ When certiorari is 
sought, the court may both quash the decision under review and also remit it 
with a direction to the body in question to reach a fresh decision in accordance 
with the findings of the court (s31(5)). When the relief sought is a declaration, 
injunction or damages, and the court does not consider this appropriate on an 
application for judicial review, the court may allow proceedings to be continued 
as if they had been begun by writ.^ 

Significant issues which have arisen in relation to the public law character of 
applications for judicial review include (a) the scope and extent of review, [b) 
standing to apply for review, ((:) whether Order 53 procedure is exclusive and 
{d) the discretion of the court in granting review. 


The scope and extent of judicial review 

Much greater use is made of the Order 53 procedure for judicial review than 
was formerly made of the prerogative orders. If an application for review 
concerns decisions of central government, or any public authority or official, the 
courts readily accept jurisdiction in judicial review, except if a reason to the 
contrary is shown. ^ Thus decisions taken under prerogative powers are subject 
to review, unless in their subject-matter the court considers them to be non- 
justiciable.® Also reviewable are decisions by local authorities in controlling 
access to public property, initiating legal proceedings, and in matters prelimi- 
nary to the award of contracts,^ Such decisions arise from an exercise of public 
power susceptible to control on principles of public law. Two exceptions to the 
availability ofjudicial review exist. First, some decisions are subject to statutory 
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appeals and similar procedures which exclude review under RSC Order 53.^^ 
Secondly, public authorities are in general subject to the ordinary law of con- 
tract, tort and property. Since O'Reilly v Mackman^^, such branches of law may 
be termed ‘private law’ to distinguish them from the rules of ‘public law’ 
applied unjudicial review. An application for judicial review may not be used in 
place of an ordinary action in contract or tort, just because the defendant is a 
public authority. 

Thus, when such an authority dismisses an employee, the employee’s pri- 
mary remedy is a claim for unfair dismissal, or a claim under the contract of 
employment. However, depending on the circumstances, decisions by public 
authorities as employers may stem from or involve issues of public law.^^ One 
test applied has been whether the employee’s position is ‘under-pinned’ by 
statute. Holders of public office such as police and prison officers have 
recourse to judicial review, since their status is based on a sufficient ‘public law’ 
element to justify public law remedies. This does not apply to NHS hospital 
staff, nor to civil servants, who have at long last been held to have contracts of 
employment.^® 

A difficult question is what constitutes a ‘public body’ for judicial review. 
The prerogative orders were not, and judicial review is not, available against 
bodies such as trade unions or companies. Membership of a trade union is 
based on contract. If a trade unionist complains that his expulsion from the 
union was in breach of union rules or infringed natural justice, he may sue the 
union for damages and an injunction. Bodies such as the National Greyhound 
Racing Club and the Jockey Club are not subject to judicial review under Order 
53, even if they regulate major areas of sport, but contractual remedies will 
often be available. 

The most difficult case is that of regulatory bodies which derive their powers 
neither directly from statute^® nor from contract. Despite having no formal legal 
status, the City Panel on Take-Overs and Mergers is subject to judicial review, 
since its functions ‘de facto’ are in the nature of public law powers and are 
indirectly supported by statutory sanctions. Judicial review extends to visitors 
to the universities but, unusually, the scope of review is for historical reasons 
confined to jurisdictional grounds^® and the same applies to judges sitting as 
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visitors to the Inns of Court to hear appeals by barristers against disciplinary 
decisions.^ Publicly-owned undertakings such as British Coal are subject to 
judicial review in respect of some of their functions.^ Inferior courts, such as 
magistrates’ courts and county courts, are subject to judicial review. So is the 
Crown Court, ‘other than its jurisdiction in matters relating to trial on indict- 
ment’,^ an imprecise limitation which makes it necessary to distinguish between 
those decisions of the Crown Court that are subject to judicial review and others 
which can be challenged only by appeal after a trial. 

Standing to apply for judicial review 

At the stage when leave is sought for an application for judicial review, the court 
must not grant leave ‘unless it considers that the applicant has a sufficient 
interest in the matter to which the application relates’ (s31(3)). The test of 
sufficient interest was proposed by the Law Commission as a formula which 
would allow for further development in the rules of standing. The test plainly 
allows the court a considerable discretion to decide what is to constitute ‘suL 
ficient interest’. To what extent did the test alter existing rules of locus standi? 

In i? V Inland Revenue Commissioners, ex parte National Federation of Self-employed and Small 
Businesses, a body of taxpayers challenged arrangements made by the Commissioners for 
levying tax on wages paid to casual employees on Fleet Street newspapers. For many 
years the employees had given fictitious names to evade tax, but the Commissioners 
agreed with the employers and unions on a scheme for collecting tax in future and for two 
previous years, in return for an undertaking by the Commissioners not to investigate any 
earlier years. The National Federation, complaining that their members were never 
treated so favourably, applied under Order 53 for a declaration that the arrangement was 
unlawful, and a mandamus ordering the Commissioners to collect tax as required by law. 
The Court of Appeal held, assuming the agreement to be unlawful, that the Federation 
had sufficient interest in the matter for their application to be heard. The House of Lords 
held that the question of sufficient interest was not merely a preliminary issue to be 
decided when leave was being sought on an application for judicial review, but had to be 
resolved in relation to what was known by the court of the matter under review. On the 
evidence, the tax agreement was a lawful exercise of the Commissioners’ discretion. In 
general, unlike local ratepayers,"^ a taxpayer did not have an interest in challenging 
decisions concerning other taxpayers’ affairs. In the circumstances, the National Feder- 
ation did not have sufficient interest to challenge the Commissioners’ decisions.^ 

The speeches in this case contain many revealing statements about the signifi- 
cance of Order 53, but they also include a perplexing diversity of opinions about 
the scope and function of the test of ‘sufficient interest’. The account above 
seeks to summarise the views of three judges (Lords Wilberforce, Fraser and 
Roskill), although Lord Fraser also stressed that the test of sufficient interest 
was a logically prior question which had to be answered before any question of 
the merits arose. Lord Scarman paid lip-service to the existence of a test of 
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standing separate from the merits, but his conclusion (that the National Feder- 
ation had no sufficient interest because they had not shown that the tax authori- 
ties had failed in their duties) virtually eliminated any prior test of standing 
separate from the merits. Lord Diplock, who advocated a very broad test of 
standing, was alone in holding that the National Federation had sufficient 
interest in the matter; in his view the Federation’s case simply failed on its 
merits. What emerges from the various speeches is that the judges were both 
reluctant to turn away the applicants without hearing at least something of their 
case and unwilling to hold that the tax authorities were immune from judicial 
review. They also confirmed that the statements of principle made in Gouriet v 
Union of Post Office Workers^ are confined to relator actions. 

In most applications for judicial review, the question of sufficient interest 
presents no problems, although for the parties not to raise the issue does not 
confer on the court jurisdiction that is otherwise absent.^ An ordinary taxpayer 
had interest to challenge the government’s proposal to designate as a ‘Com- 
munity treaty’ a treaty providing extra funds to the Community,^ and so did a 
journalist to review the policy of local justices in keeping their names secret 
from the press.^ In a more rigorous decision, a non-profit making company 
formed to protect the site of a Shakespearian theatre had no standing^ to review 
a minister’s decision not to schedule the site as a historic monument. 


Does Order 53 provide an exclusive remedy? 

Although the House of Lords failed to sound a clear note in the National 
Federation case, the House in two later cases was unanimous in holding that 
litigants seeking judicial review of administrative action must proceed by appli- 
cation under Order 53. The need for a decision on the matter arose because the 
Supreme Court Act 1981 did not expressly exclude the individual’s right in 
public law cases of bringing an action for an injunction or declaration, or an 
action for damages for breach of statutory duty. The issue had arisen in numei> 
ous cases concerning immigrants, prisoners, homeless persons and others, and 
judicial opinion was divided. 

In O'Reilly v Mackman, convicted prisoners who had lost remission of sentence in disci- 
plinary proceedings after riots at Hull prison sued for a declaration that the disciplinary 
awards were null and void because of breaches of natural justice. The defendants 
applied to have the action struck out on the ground that the decisions of boards (^visitors 
could be challenged only by an application for review under Order 53. Held (House ot 
Lords) while the High Court had jurisdiction to grant the declarations sought, the 
prisoners’ case was based solely on rights and obligations arising under public law. 
Order 53, by its requirement of leave from the court and by its time limit, protected 
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public authorities against groundless or delayed attacks, and had removed previous 
defects in the system of remedies. It would ‘as a general rule be contrary to public policy, 
and as such an abuse of the process of the court, to permit a person seeking to establish 
that a decision of a public authority infringed rights to which he was entitled to protec- 
tion under public law to proceed by way of ordinary action and by this means to evade 
the provision of Order 53 for the protection of such authorities’ (Lord Diplock).^^ 

And in Cocks v Thanet DC, the House held that a person who sought to challenge a 
decision by a local authority under the Housing (Homeless Persons) Act 1977 that he 
was not entitled to permanent accommodation must do so by application under Order 
53, and not by suing in the county court for a declaration and damages for breach of 
statutory duty.^"*^ 

Although Lord Diplock in 0 ^Reilly stated that neither the Supreme Court Act 
1981 nor Order 53 established the application for judicial review as an exclusive 
remedy in public law matters, these two decisions left no doubt that the Lords 
wished to carry further than either Parliament or the Law Commission had 
done the reforms associated with Order 53. The step taken in 0 Reilly was 
indeed justified on practical grounds, namely that litigants could now be 
required to use the Order 53 procedure as the former defects hampering use of 
the prerogative orders had been cured. But in expressly seeking to protect 
public authorities from a flood of litigation, both Reilly and Cocks relied heavily 
on the public law/private law distinction, despite the difficulties that this 
presents in English law.^^ 

One consequence of 0 Reilly has been that much effort in litigation has been 
spent in testing the procedural choices made by litigants, rather than in decid- 
ing the merits of their grievances. Sir William Wade’s view in 1988 was 
dramatic: ‘The need for law reform is clearly greater now than it was before 
1977’.^^ Decisions by the Lords since OReilly have shown that the rule of 
procedural exclusivity is not absolute, but the exact scope of the rule and of the 
exceptions to it remains unclear. An action for negligence against a planning 
authority relating to an agreement over a disputed enforcement notice was held 
to raise no question of public law, since the action did not seek to quash the 
notice and assumed that it was valid. In OReilly, Lord Diplock stated that an 
exception to the rule requiring use of Order 53 might exist where the invalidity 
of an official decision arose ‘as a collateral issue in a claim for infringement of a 
right of the plaintiff arising under private law’.^^ The converse of this situation 
arose when a local council sued one of its tenants for non-payment of rent, and 
the tenants raised the defence that rent increases made by the council were ultra 
vires. Although the tenant could have sought review of the increases under 
Order 53 (and had not done so), the defence was held to be no abuse of process 
but a proper defence of the tenant’s private rights.^^ In 1992, Lord Diplock’s 
suggested exception was applied directly in Roy v Kensington Family Practitioner 
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Committee. An NHS committee, acting under statutory powers, had deducted 
20% from money which was due to Dr Roy for providing medical services to the 
NHS; in suing by ordinary action for the full amount, Dr Roy was entitled to 
seek a declaration that the deduction had not been properly made.^ This 
decision by the House of Lords was a significant step towards re-assessing the 
proper limits of the principle in O'Reilly v Mackman. Lords Bridge and Lowry 
would evidently favour restricting the O'Reilly rule to situations in which the 
individual’s sole aim was to challenge a public law act or decision, and would 
not apply it when an action to vindicate private rights involved some questions 
as to the validity of a public law decision.^ 

An exaggerated view of what O'Reilly v Mackman required in procedural 
exclusivity threatened for a time to erode the rights of individuals who have to 
defend themselves against enforcement action by public authorities. It is import- 
ant that an individual who is prosecuted for breach of subordinate legislation 
such as byelaws can as a defence plead that the legislation is invalid, and is not 
barred from doing so by failure to seek judicial review.^ And tribunals whose task 
it is to decide whether a statutory disability benefit should be paid or not to an 
individual must be able to decide on the validity of the relevant regulations. 

Judicial discretion in granting relief 

One aspect of the question of remedies which has gained in importance since 
the reforms of 1977-82 is the principle that the prerogative orders are residual, 
and should not be granted when other redress is available. In a leading case 
from the 19th century, mandamus was refused where a statute created both a 
duty and a specific remedy for enforcing it (a complaint to central govern- 
ment).^ Where there is an express right of appeal, the court does not grant a 
remedy if the appeal would fully meet the individual’s case,^ but may do so if 
the statutory remedy is not a satisfactory or effective alternative to a judicial 
remedy.^ So too, no declaration is granted in respect of a statutory duty if the 
Act which created the duty also provides the remedy (for example, application 
to the magistrates’ court). ^ In this situation, the High Court has no original 
jurisdiction to exercise. On similar grounds, the court may hold that before 
seeking judicial review applicants must exhaust all statutory remedies available 
to them, including the default powers which many statutes vest in ministers in 
respect of local services.^ But everything depends on the nature of the individ- 
ual’s case for review and on the nature of the alternative remedy. Judicial 
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review is not an optional substitute for an appeal to the statutory tribunal that 
has jurisdiction over, say, the tax liability of the individual seeking review. But 
exceptional circumstances may arise in which a judicial remedy may be justi- 
fied, if the decision at first instance is manifestly ultra vires or there has been 
abuse of the statutory procedure by the public authority. 

The court’s discretion in respect of alternative remedies is only one aspect of 
the discretion that a court may exercise in deciding whether to grant relief 
Amongst the matters that may move a court to withhold relief when grounds for 
review have been established are factors going to delay in bringing the appli- 
cation, the applicant’s conduct and motives, and the public inconvenience 
that a remedy might entail. This flexibility was invoked when, in reviewing 
decisions of the City’s Take-over Panel, the Court of Appeal stated that in that 
context the court would see its role as ‘historic rather than contemporaneous’, ie 
that the court would seek to guide the panel in its future conduct of affairs, not 
to intervene in ongoing take-over battles. 

Statutory machinery for challenge 

The technicalities of the prerogative and other remedies in their unreformed 
state often led in the past to legislation providing a simpler procedure for 
securing judicial review. Such legislation was always related to specific powers 
of government and usually included provisions excluding other forms of judicial 
review. An important example is provided by the standard procedure for the 
compulsory purchase of land. After a compulsory purchase order has been 
made by the local authority and, where objections have been raised by the 
owner concerned, an inquiry has been held into the order, the minister must 
decide whether to confirm the order. If he decides to confirm, there is a period of 
six weeks from the confirmation during which any person aggrieved by the 
purchase order may challenge the validity of the order in the High Court^® on 
two grounds: (1) that the order is not within the powers of the enabling Act; or 
(2) that the requirements of the Act have not been complied with and that the 
objector’s interests have been substantially prejudiced thereby. These 
grounds have been interpreted as covering all grounds upon which judicial 
review may be sought, including in (1) matters affecting vires, abuse of dis- 
cretion, and natural justice and in (2) observance of all relevant statutory 
procedures.^® When an aggrieved person makes an application to the High 
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Court for review, the court may make an interim order suspending the purchase 
order, either generally or so far as it affects the applicant’s property. If the order 
is not challenged in the High Court during the six-week period, the order is 
statutorily protected from challenge in the courts; any other form of judicial 
review of the order is excluded, whether before or after the confirmation of the 
order. 

This effective method of challenge was first provided by the Housing Act 
1930 at a time when there was strong feeling against legislative attempts to 
exclude judicial review of ministers’ actions altogether. Today it is found in the 
Housing Act 1985 in regard to clearance orders and in many other statutes 
relating to land.^° Resort to this remedy has often enabled the High Court to 
give its entire attention to the principles of judicial review in issue, uncompli- 
cated by the procedural and jurisdictional questions which may arise in regard 
to the prerogative orders.^ The imposition of a time-limit on the right of chal- 
lenge is necessary in order that, if no objection is taken promptly, the authorities 
concerned can proceed to put the decision into effect. Other statutory rights of 
appeal include the right to appeal to the High Court on matters of law from 
many administrative tribunals,^ and the procedures for recourse to the High 
Court on points of law affecting planning decisions.^ Although these statutory 
remedies are outside the scope of the application for judicial review under 
Order 53, they are heard in the High Court by the same judges."^ 

It is however necessary for an applicant to the court to bring himself within 
the scope of the procedure, and the question of locus standi depends on the 
statutory provisions. The six- week right to challenge compulsory purchase 
orders and planning decisions is given to ‘any person aggrieved’. This clearly 
includes the owner who objects to his land being compulsorily purchased but, in 
a planning case in 1961, it was held not to include neighbouring owners who 
had objected at a public inquiry to proposed new development; they were 
considered to have no legal interest that would render them aggrieved persons 
in law,^ In 1973, Ackner J gave a more generous interpretation to the phrase 
‘person aggrieved’, including within it the officers of an amenity association 
who had opposed new development at a public inquiry.® This decision was 
welcome, for those who take part in a public inquiry have a definite interest in 
ensuring that the decision which follows conforms to the law. 


Statutory exclusion of judicial control 

There is a strong presumption that the legislature does not intend access to the 
courts to be denied. But where Parliament has appointed a specific tribunal for 
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the enforcement of new rights and duties, it is necessary to have recourse to that 
tribunal in the first instance. Unless an appeal to the courts is provided by the 
statute, their jurisdiction is limited to the general methods of judicial review. 
But many statutes have contained words designed to oust the jurisdiction of the 
courts. Such provisions have been interpreted by the judges so as to leave, if at 
all possible, their supervisory powers intact. At one time the prerogative orders 
were often excluded by name, but even the express exclusion of certiorari was 
not effective against a manifest defect of jurisdiction or fraud committed by a 
party procuring an order of the court.® One frequent clause was that a particu- 
lar decision ‘shall be final’, but it is settled law that this does not restrict the 
power of the court to issue certiorari, either for jurisdictional defects or for error 
of law,® Such a clause means simply that there is no right of appeal from the 
decision. Another clause which does not deprive the courts of their supervisory 
jurisdiction is where it is stated that a statutory order when made shall have 
effect as if enacted in the Act which authorised it; the court may nonetheless 
hold the order to be invalid if it conflicts with the provisions of the Act.^® 

It is then only by an exceptionally strong formula that Parliament can 
effectively deprive the High Court or the Court of Session of supervisory juris- 
diction over inferior tribunals and public authorities. Exclusion clauses today 
frequently accompany the granting of an express right to challenge the validity 
of an order or decision during a limited time. Thus the statute which permits 
challenge of a compulsory purchase order within six weeks of its confirmation 
provides that subject to the possibility of challenge in that time, ‘a compulsory 
purchase order . . . shall not, either before or after it has been confirmed, made 
or given, be questioned in any legal proceedings whatsoever . . 

In Smith v East Elbe Rural District Council the plaintiff, whose land had been taken 
compulsorily for the building of council houses nearly six years previously, alleged that 
the making of the order had been caused by wrongful action and bad faith on the part of 
the council and its clerk. She submitted that the exclusion clause did not exclude the 
court’s power in cases of fraud and bad faith. On this preliminary point of law, the House 
of Lords held by a bare majority that the effect of the Act was to protect compulsory 
purchase orders from judicial review except by statutory challenge during the six- week 
period. Although the validity of the order could no longer be challenged, the action 
against the clerk of the council for damages could proceed. 

A different attitude towards the scope of an exclusion clause was taken by the 
House of Lords in 1968 in a decision which we have already considered in 
relation to jurisdictional control. 

In Anisminic Ltd v Foreign Compensation Commission, the Foreign Compensation Act 1950, 
s4(4), provided that the determination by the commission of any application made 
under the Act ‘shall not be called in question in any court of law’. The commission was a 
judicial body responsible for distributing funds supplied by foreign governments as 
compensation to British subjects. It rejected a claim made by Anisminic for a reason 
which the company submitted was erroneous in law and exceeded the commission’s 
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jurisdiction. Held, by a majority in the House of Lords, s 4(4) did not debar a court from 
inquiring whether the commission had made in law a correct decision on the question of 
eligibility to claim. ‘Determination’ meant a real determination, not a purported deter- 
mination. By taking into account a factor which in the view of the majority was irrelevant 
to the scheme, the commission’s decision was a nullity. Lord Wilberforce said, ‘What 
would be the purpose of defining by statute the limit of a tribunal’s powers, if by means 
of a clause inserted in the instrument of definition, those limits could safely be passed?’ 

The decision is a striking example of the ability of the courts to interpret 
privative clauses in such a v^ay as to maintain the possibility of judicial review. 
Although the authority of Smith v East Elbe RDC was questioned in the Anisminic 
case, the former decision was not overruled: indeed, the issues involved in 
considering the finality which should be given to a compulsory purchase order 
are different from those involved in considering how far an award of compen- 
sation should be subject to review. In 1976, the Court of Appeal held that the 
statutory bar on attempts to challenge the validity of a purchase order after the 
six-week period was absolute: an aggrieved owner could not bring such a 
challenge some months later, even though he alleged that the order had been 
vitiated by a breach of natural justice and good faith which he had only 
discovered after the six- week period. Even if the purchase order must stand, 
this should not prevent the owner from seeking compensation from those 
responsible for the alleged acts of bad faith. 


Tribunals and Inquiries Act 1992, s 12 

The Franks Committee in 1957 recommended that no statute should contain 
words purporting to oust the prerogative orders. Section 12 of the Tribunals 
and Inquiries Act 1992 (re-enacting the Tribunals and Inquiries Act 1958) 
provides that: 

(a) any provision in an Act passed before 1st August 1958 that any order or determi- 
nation shall not be called into question in any court, or 

(b) any provision in such an Act which by similar words excludes any of the powers of 
the High Court, 

shall not have effect so as to prevent the removal of the proceedings into the High Court 
by order of certiorari or to prejudice the powers of the High Court to make orders of 
mandamus. 

There is a corresponding provision to restrict exclusion of the supervisory 
jurisdiction of the Court of Session. This extension of supervisory power does 
not apply in two cases, namely (a) to an order or determination of a court of 
law, or {b) where an Act makes special provision for application to the High 
Court within a specified time, for example, the power to challenge a compulsory 
purchase order within six weeks of its confirmation. This means that s 1 2 of the 
1992 Act has no effect on the decision in Smith v East Elbe RDC}^ 
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The effect of s 1 2 largely depends on the interpretation placed on the words 
‘order or determination’. To take one example from the Parliament Act 1911, 
by s 3, ‘any certificate of the Speaker of the House of Commons . . . shall be 
conclusive for all purposes and shall not be questioned in any court of law’. 
Such a certificate would seem to be a determination within the meaning of s 12 
of the Tribunals and Inquiries Act. But is that Act to be construed as setting 
aside the common law rule which prevents the courts from inquiring into any 
matter which is internal to the proceedings of the House of Commons?^® 
Perhaps guidance is to be found in the First Schedule to the 1992 Act, which for 
other purposes lists the tribunals that come within the Act. These have one 
characteristic in common: they are concerned with disputes affecting the rights 
of the individual and not with such matters as the passage of legislation by 
Parliament. 

Two common forms of statutory provision are not affected by s 12 of the 1992 
Act. First, a provision that a registrar’s certificate is ‘conclusive evidence’ that 
certain procedures have been complied with has been held not to exclude the 
jurisdiction of the courts in judicial review, since it is limited to matters of 
evidence.^^ Secondly, the jurisdiction of the courts may be restricted indirectly if 
a power is conferred upon an authority in terms which allow it to act ‘if it is 
satisfied’, ‘if it thinks fit’, ‘if it appears to it’, ‘if in its opinion’.^® There has been 
inconsistency in the attitude of the courts to such formulae. The courts have 
generally sought to retain their supervisory jurisdiction in face of statutes pur- 
porting to exclude review. On the other hand, they have sometimes been 
content to interpret literally words conferring discretionary powers on minis- 
ters.^^ It is a matter for regret that the effect of s 12 of the 1992 Act is limited to 
legislation enacted before August 1958. However, clauses enacted at any date 
that seek to exclude judicial review on matters affecting directly effective rights 
in Community law are not enforceable by the courts.^ 


Remedies in Scots administrative law^ 

The prerogative orders have never been part of Scots law, except to the extent 
that they were introduced into Scotland by legislation for the purposes of 
revenue law, nor did a separate court of equity ever develop in Scotland. Apart 
from statutory remedies like the six-week right to challenge a compulsory pur- 
chase order, which apply both in Scotland and England, administrative law 
remedies in Scotland are essentially the same remedies as are available in 
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private law to enforce matters of civil obligation. The most important of these 
remedies (which are now available subject to the procedural changes made in 
1985 described below) are (a) the ancient remedy of reduction, by which any 
document (including decisions of tribunals, local byelaws, the dismissal of 
public servants and disciplinary decisions) may by quashed as being in excess of 
jurisdiction, in breach of natural justice or in other ways contrary to law;^ {b) 
the no less ancient remedy of declarator, from which the English declaration of 
right was derived; (c) the remedy of interdict, corresponding to both injunction 
and prohibition in English law; {d) the action for damages for breach of civil 
obligation; and {e) a summary remedy to enforce performance of statutory 
duties, comparable with but not identical to mandamus.'^ By contrast with the 
former English law, all relevant forms of relief may be sought in the same 
proceedings.^ 

Several points of comparison with English law may be noted. First, it was 
established in Watt v Lord Advocate that while the remedy of reduction may be 
used to quash decisions of tribunals which are in excess of their jurisdiction, it is 
not available (as certiorari is in English law) to review errors of law made by a 
tribunal within jurisdiction.^ However, in Watfs case, at a time before the 
statutory right of appeal on points of law from decisions of the Social Security 
Commissioners had been created,^ the court held that the error of law in 
question had led the tribunal to exceed its jurisdiction, since it had caused a 
statutory entitlement to unemployment benefit to be withheld on an extraneous 
consideration. This decision in effect applied to Scots law the principle in 
Anisminic Ltd v Foreign Compensation Commission^ and meant that the inability of 
the Court of Session to control errors of law within jurisdiction would not in 
practice cause difficulties. 

Secondly, in Scots law there is no direct equivalent to relator proceedings. 
The Lord Advocate in this respect never assumed the role played by the 
Attorney-General. For this reason, and because Scots law does not favour the 
granting of an interdict by a civil court to restrain further criminal conduct, 
Gouriet's case^ has no direct application in Scotland. The lack of relator proceed- 
ings is partly made good by broader rules on title and interest to sue, which 
permit individuals to sue directly to enforce many public rights. In Wilson v 
Independent Broadcasting Authority, members of a group campaigning in the refer- 
endum on devolution had title and interest to sue for an interdict to restrain the 
showing of a series of political broadcasts which did not maintain a proper 
balance between the two sides. The judge. Lord Ross, could see ‘no reason in 
principle why an individual should not sue in order to prevent a breach by a 
public body of a duty owed by that public body to the public.’ This welcome 
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statement of principle was, however, not supported by some earlier decisions. 

In 1987, the organisation Age Concern Scotland was held to have title but no 
interest to challenge as ultra vires official guidance that limited the making of 
supplementary payments to old people for severe weather conditions. 

Thirdly, difficult situations brought about by official failures may sometimes 
be resolved by the power of the Court of Session to exercise an extraordinary 
equitable jurisdiction in the form of the nobile officium of the court. 

Finally, since 1985 Scotland has had its own procedure of application for 
judicial review, which is similar to but by no means identical with the English 
model. The main reason why it was introduced later in Scotland than in 
English law was that the procedural difficulties relating to the prerogative 
orders did not exist in Scots law. However, the traditional Scottish procedures 
of civil litigation were not ideal for the prompt resolution of disputes arising out 
of social legislation (for example, on housing and immigration); and the 
decision of the House of Lords in Brown v Hamilton DC that the sheriff court had 
no power at common law to review decisions of local authorities caused Lord 
Fraser to recommend the introduction of a new summary procedure in the 
Court of Session. 

In 1985, Rule of Court 260B established a new procedure of petition, known 
as an application for judicial review, which must be used whenever an appli- 
cation is made to the supervisory jurisdiction of the Court of Session for one or 
more of the remedies mentioned above. Rule 260B seeks to provide for the rapid 
handling of every application, with the main procedural steps being under the 
control of individual judges designated for the purpose. The leave of the court is 
not required for an application, but an application without merits can be briskly 
rejected by the judge for that reason. The major problem that has arisen is that 
the ‘supervisory jurisdiction’ of the Court of Session is not defined in legislation, 
though it has often been described in judgements. It cannot be identified with 
the scope of the remedies that may be granted on a successful application for 
judicial review since those remedies are available in the whole of the civil law. 
Some judgments after 1985 drew for this purpose upon the private law/public 
law distinction made in English law,^® but in 1992 the Court of Session in West v 
Secretary of State for Scotland}^ robustly rejected that distinction. It held that the 
court has power under its supervisory jurisdiction ‘to regulate the process by 
which decisions are taken by any person or body to whom a jurisdiction, power 
of authority has been delegated or entrusted by statute, agreement or any other 
instrument.’ On the facts in West, it was held that a prison officer could not 
obtain judicial review of a decision made by the Scottish Office that he should 
not receive a home removal grant after he had been transferred from one penal 
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institution to another. This dispute was seen as one arising from a contract of 
employment, with no features bringing the dispute within the ‘supervisory 
jurisdiction’.^^ The court’s approach to jurisdiction was based on an analysis of 
the process of decision-making and its review, not on any discussion of the 
political or social context of the powers of public authorities. There is no 
divergence between the substantive principles of public law in English and 
Scots law, but West may open the door to the Scottish courts applying their 
supervisory jurisdiction to regulatory and similar powers of private organis- 
ations.^ 


Habeas corpus - a note^ 

As has already been seen,^ the prerogative writ of habeas corpus is in English 
law an important remedy in respect of public or private action which takes 
away individual liberty. Today its use as a means of securing judicial control of 
executive acts arises mainly in extradition and immigration law,^ but it is 
potentially available in other areas of power, such as detention or internment 
under emergency powers^ and when the liberty of mental patients is restricted. 
Unlike the prerogative orders, the writ has not been the subject of legislative 
reform in recent years. The writ originally enabled a court of common law to 
bring before itself persons whose presence was necessary for pending proceed- 
ings. In the 15th and 16th centuries, the courts of King’s Bench and Common 
Pleas used habeas corpus to assert their authority over rival courts, and to 
release persons imprisoned by such courts in excess of their jurisdiction. In the 
17th century, parliamentarians used the writ to check arbitrary arrest by order 
of the King or King’s Council.® In 1640, it was enacted that in the case of any 
such detention, the common law courts must issue the writ and inquire into and 
rule upon the true cause of the detention. 

As it was of the essence of habeas corpus that it was a procedure by which the 
court could determine the legality of an individual’s detention, it was important 
that the procedure should enable this to be done. Habeas Corpus Acts were 
enacted in 1679, 1816 and 1862.^ These acts did not need to widen the jurisdic- 
tion of the courts but sought to enhance the effectiveness of the writ and to 
ensure that applications were dealt with promptly by the judges. Thus the 1679 
Act prohibited evasion of habeas corpus by transfer of prisoners detained for 
‘any criminal or supposed criminal matter’ to places outside the jurisdiction of 
the English courts (for example, to Scotland, Ireland or to any ‘island or places 
beyond the seas’) on pain of heavy penalties. The 1816 Act inter alia gave the 
judge power in civil cases to inquire summarily into the truth of the facts stated 


Compare R v Lord Chancellor's Department, ex parte Nangle, p 715 above. 

* See WolfFe, note 18 above, p637. 

^ For a full account, see Sharpe, The Law of Habeas Corpus. On the history, see HEL IX 108—25 
and Forsyth, Cases and Opinions in Constitutional Law, ch 16. 

2 Ch21F. 

^ Ch20B,C. 

^ Ch 25 D, E. 

® For Darnel's case and the Petition of Right, see p 263 above. 

^ For the detail, see Taswell-Langmead, English Constitutional History, pp 432-6. 
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in the gaoler’s return to the writ, even though the return was ‘good and suf- 
ficient in law’.^ The 1862 Act provided that the writ was not to issue from a 
court in England into any colony or foreign dominion of the Crown where there 
were courts having authority to grant habeas corpus and with power to ensure 
its execution. Thus today the English High Court may not issue the writ to any 
colonial territory having its own courts. Detention within Northern Ireland and 
Scotland is a matter for the courts in those jurisdictions.^ 

Habeas corpus is described as a writ of right which is granted ex debito 
justitiae. This means that a prima facie case must be shown before it is issued 
but, unlike the prerogative orders, it is not a discretionary remedy and it may 
not be refused merely because an alternative remedy exists. However, habeas 
corpus is a remedy against unlawful detention: clearly an order for detention 
issued by an inferior tribunal or an executive body is unlawful if the body in 
question had no jurisdiction to issue it. But is habeas corpus a remedy for 
correcting every error made by an inferior tribunal? The question of how far the 
High Court will go in reviewing the validity of an order for detention which 
appears to be lawful cannot be answered simply, Tor the case-law is riddled 
with contradictions’.^^ In Rutty^s case, habeas corpus issued to release a high- 
grade mental defective who had been detained eight years before by order of a 
magistrate: the High Court exercised its power under the 1816 Act to examine 
the truth of the facts stated in the return and established that there was no 
evidence before the magistrate on which a valid order could have been made.^^ 
In Greeners case, a war-time internment case, the Home Secretary was not 
required to give the grounds for his belief that the applicant was of hostile origin 
and association, and the internment order was upheld without further inquiry 
into the facts. 

Similar difficulties have arisen concerning immigration law. In one line of 
cases during the 1970s, the courts were most reluctant to make effective use of 
habeas corpus as a means of reviewing executive decisions, for example in the 
case of someone about to be removed from the country as an illegal entrant. 
We have seen that in Khawaja’s case the House of Lords reversed this trend, 
Lord Scarman considering that the Habeas Corpus Act 1816 imposed a duty on 
the court to examine the truth of the facts set out by the executive, where an 
individual’s liberty was in issue. More recently, the Court of Appeal has held 
that habeas corpus is not a substitute for an application for judicial review when 
a detained immigrant facing removal from the country seeks to challenge the 
original administrative decision refusing him leave to enter, not on grounds that 
there was no power to make it but on grounds such as procedural error or 


® See eg Board of Control, ex parte Rutty [1956] 2 QB 109. 

® See Re Keenan [1972] 1 QB 533; Re McElduff [1^12] NILR 1; and i? z; Cowle (1759) 2 Burr 834, 
856. 

Rv Governor of Pentonville Prison, ex parte Azam [1974] AC 18, 31 (CA). 

^ ' De Smith, Judicial Review of Administrative Action, p 606; and see Rubinstein, Jurisdiction and 
Illegality, pp 105-16, 176-86, 

Note 8 above. 

Greene v Home Secretary [1942] AC 284, following Liversidge v Anderson [1942] AC 206. 

The decisions include R v Home Secretary, ex parte Mughal [1974] 1 QB 313 and R v Home 
Secretary, ex parte Zamir [1980] AC 930. And see C Newdick [1982] PL 89, 

Rv Home Secretary, ex parte Khawaja [1984] AC 74 and p 687 above. 



Chapter 30: Judicial control of administrative action -II 729 

failure to take relevant matters into account.*® But when an application for 
judicial review is pending and there is a risk of the applicant being removed 
from the country before the court makes its decision, his removal may be 
temporarily stayed by the issue of a writ of habeas corpus in aid of the appli- 
cation for judicial review.*’ . 

Normally the applicant for habeas corpus will be the person detained, but 
any relative or other person may apply on his behalf if he cannot do so. 
Application is made ex parte (that is, without notice to the other side) supported 
by an affidavit to the Divisional Court or in vacation to a single judge.* If 
prima facie grounds are shown, the court ordinarily directs that notice of 
motion be given to the person having physical control of the person detained 
(for example, a prison governor) but notice may also be served on a minister 
(for example, the Home Secretary) who is responsible for the detention. On the 
day named in the notice, argument on the merits of the application takes place. 
If the court decides that the writ should issue, it orders the prisoner’s release 
forthwith. Under this practice there is no need for the respondent to produce the 
prisoner in court at the hearing (exceptionally, an applicant may be allowed to 
present his case in person) *® and no return to the writ is made as the writ itself 
has not yet been issued. In exceptional cases the court may order the issue of the 
writ on the ex parte application if, for example, there is danpr of the detainee 
being taken outside the jurisdiction. Disobedience to the writ is punishable by 
fine or imprisonment for contempt of court and there may also be penalties 
under the Act of 1679. Officers of the Crown are fully subject to the writ. 
Rights of appeal from the High Court’s decision are subject to detailed pro- 
vision in the Administration of Justice Act 1960 (ss 5, 14, 15): in a civil nuatter 
the appeal goes via the Court of Appeal to the House of Lords and in a criminal 
matter (for example, in extradition proceedings) from the Divisional Court to 

the Lords, with leave.* . . w 

It is unfortunate that there continues to be uncertainty as to the relation 
between habeas corpus and the procedure of application for judiaal review. 
The uncertainty is reflected in case-law of the European Court of Human 
Rights at Strasbourg, which in the case of a detained mental patient held that 
habeas corpus did not enable the English court to determine both the 
substantive and the formal legality of the detention,® but reached a contrary 
conclusion in the case of the detention of persons suspected of terrorist 

The writ of habeas corpus has no exact counterpart in Scots law, but ever 
since the Scottish Parliament’s Act for preventing Wrongous Impnsonment in 


R V Home Secretarf, ex parte Cheblak [1991] 2 All ER 319; R o Home Secretary, ex parte Muboyayi 
[1992] 1 QB 244. 

R V Home Secretary, ex parte Muboyayi, above. 

RSC, Ord 54. 

Re Wring [1960] 1 All ER 536. . 

Re Thompson (1889) 5 TLR 565; Secretaiy of State v 0 Bnen [1923] AC 603. 

On the civil/criminal distinction, see egAma^o HomeSe^eta^ 

right to make successive applications, see AdmimstraOon of Justice Act 1960, 14(2). 

See A Le Sueur [1992] PL 13 and M Shrimpton [1993] PL 24. 

X V United Kingdom (1981) 4 EHRR 188. 

Brogan v United Kingdom (1988) 11 EHRR 117. 



730 Part IV: Administrative law 


1701 there has been strict provision restricting the length of time within which a 
person committed for trial may be held in custody.^ As regards civil detention, 
the Court of Session has jurisdiction to order the release of any person who is 
unlawfully detained. If no other more convenient remedy is available (for 
example, by a suspension and interdict), the detained person may petition the 
Inner House of the Court of Session for his release in the exercise of the nobile 
officium of the court. 


5 


For the ‘80 day’ and ‘110 day’ rules, see now the Criminal Procedure (Scotland) Act 1975, as 
amended by the Criminal Justice (Scotland) Act 1980. 


Chapter 31 

Liability of public authorities and the Crown' 


In chapters 29 and 30, we examined the law that enables the courts to review 
the decisions of public authorities on grounds such as ultra vires, error of law 
and breach of natural justice. We must now consider the position of public 
authorities in relation to civil liability, in particular the law of tort and contract. 
In principle, public authorities in English law are subject to the same rules of 
liability in tort and contract as apply to private individuals and companies. 
There is no separate law of administrative liability for wrongful acts.^ In prac- 
tice, however, public authorities require powers to enable them to maintain 
public services and perform regulatory functions; these powers are generally not 
available to private individuals. Many new public works, such as motorways 
and power-stations, could not be created unless there was power in the public 
interest to override private rights that might be adversely affected. Parliament 
has often legislated to give public authorities special powers or protection.^ The 
courts have also recognised that the public interest may require a public auth- 
ority to be treated differently from private individuals. 

At several points in this chapter, the special position of the Crown will be 
emphasised. In the past, important distinctions were drawn between [a) the 
Crown, including departments of central government, and [b) other public 
bodies, such as local authorities and statutory corporations. While many of 
these distinctions have been removed, notably by the Crown Proceedings Act 
1947, others still survive. This chapter deals in section A with the liability of 
public authorities and the Crown in tort, and in section B with contractual 
liability. Section C deals with other aspects of the law relating to the Crown, 
including such procedural immunities and privileges as survive and the rules of 
evidence relating to the non-disclosure of evidence in the public interest. 

Relevant aspects of the law in Scotland will be mentioned briefly in each 
section. Although the common law in Scotland regarding the position of the 
Crown differed from the law in England, the same broad approach to the 


^ Wade, Administrative Law, chs 20—21; Craig, Administrative Law, chs 15, 17, 18; Street, 

I Governmental Liability', Hogg, Liability of the Crown', Harlow, Compensation and Government Torts. 
^ As was stressed in Dicey’s account of the ‘rule of law’: ch 6 above. 

^ Eg Public Authorities Protection Act 1983, repealed in 1954. 
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liability of public authorities in general has been followed in both legal systems, 
especially since the Crown Proceedings Act 1947. 


A. Liability of public authorities and the Crown in tort 

Individual liability 

In the absence of statutory immunity, every individual is liable for wrongful 
acts that he commits and for such omissions as give rise to actions in tort at 
common law or for breach of statutory duty. This applies even if an officer 
representing the Grown claims to be acting out of executive necessity. 

In Entick v Carrington^ the King’s Messengers were held liable in an action of trespass for 
breaking and entering the plaintiff’s house and seizing his papers, even though they were 
acting in obedience to a warrant issued by the Secretary of State. This was held no 
defence as the Secretary had no legal authority to issue such a warrant. 

Obedience to orders does not normally constitute a defence whether the orders 
are those of the Crown, a local authority,^ a limited company or an individual 
employer.^ The general principle that superior orders are no defence to an 
action in tort would, if unqualified, have placed too heavy a burden on many 
subordinate officials. At common law an officer of the court, such as a sheriff, 
who executes an order of the court, is protected from personal liability unless 
the order is on its face clearly outside the jurisdiction of the court. ^ Moreover, it 
has been found necessary to provide statutory protection for certain classes of 
official. Thus certain statutes exempt officials from being sued in respect of acts 
done bona fide in the course of duty.® The Constables Protection Act 1750 
protects constables who act in obedience to the warrant of a magistrate, though 
the magistrate acted without jurisdiction in issuing the warrant. Again, the 
Mental Health Act 1983, s 139, affords constables and hospital staff some 
protection against civil and criminal liability in respect of acts such as the 
compulsory detention of a mental patient, unless the act was done in bad faith 
or without reasonable care.^ The liability of individual officials will therefore 
turn both on the powers which they may exercise and also on the privileges and 
immunities which they may enjoy. But no general immunity is enjoyed by 
officers or servants of the Crown. 

Vicarious liability of public authorities 

While the individual liability of public officials was historically important in 
establishing that public authorities were themselves subject to the law, individ- 


^ (1765) 19 St Tr 1030; p 99 above. 

^ Mill V Hawker (1875) LR 10 Ex 92. 

® For the position of the armed forces, see ch 16. 

^ The Case of the Marshalsea (1613) 10 Co Rep 76a. 

® Eg National Health Service Act 1977, s 125; Financial Services Act 1986, s 187. 

® On the earlier law, see R v Bracknell Justices^ ex parte Griffiths [1976] AG 314; Carter v 

Metropolitan Police Commissioner [1975] 2 All ER 33; and Ashingdane v UK (1985) 7 EHRR 528. 
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ual liability is not today a sufficient basis for the liability of large organisations. 
It is now essential to be able to sue an individual’s employing authority, if only 
because the authority is a more substantial defendant: a successful plaintiff 
wants the certainty of knowing that any damages and costs awarded will in fact 
be paid. 

We examine below the process by which vicarious liability came to be 
imposed on the departments of central government. In cases not involving the 
Crown, it has long been the law that a public authority is, like any other 
employer, liable for the wrongful acts of its servants or agents committed in the 
course of their employment. It was established in 1866 that the liability of a 
public body whose servants negligently execute their duties is identical with 
that of a private trading company. 

In Mers^ Docks and Harbour Board Trustees v Gibbs , ' ' a ship and its cargo were damaged on 
entering a dock by reason of a mud bank left negligently at the entrance. The trustees 
were hdd liable and appealed to the House of Lords on the ground that they were not a 
company deriving benefit from the traffic, but a public body of trustees constituted by 
Parliament for the purpose of maintaining the docks. That purpose involved authority to 
collect tolls for maintenance and repair of the docks, for paying off capital charges and 
ultimately for reducing the tolls for the benefit of the public. It was held that these public 
purposes did not absolve the trustees from the duty to take reasonable care that the docks 
were in such a state that those who navigated them might do so without danger. 

In spite of the argument that a corporation should not be liable for a wrongful 
act, since a wrongful act must be beyond its lawful powers and therefore not 
attributable to it, a corporation is, like any other employer, liable for the torts of 
its employees acting in the course of their employment. Thus a hospital auth- 
ority is liable for negligence in the performance of their professional duties by 
those physicians and surgeons who are employed by the authority. Under 
general principles of vicarious liability, a public authority is not liable for acts 
committed by an employee who is acting outside the course of his employment 
‘on a frolic of his own’. Moreover, even where an official is appointed and 
employed by a local authority, the authority is not liable for acts which he 
commits under the control of a central authority or in the exercise of a distinct 
public duty imposed on him by the law.'^ There was formerly no vicarious 
liability in respect of police officers, but by statute the chief constable is now 
vicariously liable for their acts committed in the performance of their functions, 
and damages awarded against the police are paid out of police funds. 


Tortious liability of the Crown 

There were two main rules which until 1948 governed the comphcated 1^ 
relating to the liability of the Crown: (a) the rule of substantive la^w that ffic 
King could do no wrong; (b) the procedural rule derived from feudal princip es 
that the King could not be sued in his own courts. The survival of these rules 
into the 20th century meant that before 1948 the Crown could be sued neither m 
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Police Act 1964, s 48; Police (Scotland) Act 1967, s 39; ch 21 f . 
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respect of wrongs that had been expressly authorised nor in respect of wrongs 
such as negligence committed by Crown servants in the course of their employ- 
ment.^^ Nor were government ministers vicariously liable for the tortious acts of 
staff in their departments, since in law ministers and civil servants are alike 
servants of the Crown. It became increasingly anomalous that this immunity 
of the Crown applied to the activities of central government. The rigour of the 
Crown’s immunity was eased before 1948 by concession. Acting through the 
Treasury Solicitor, departments were often prepared to defend an action 
against a subordinate official and pay damages if he was found personally liable 
for a wrongful act. From this there developed the practice by which the Crown 
might nominate a defendant on whom a writ could be served. This practice was 
however disapproved by the House of Lords after the Second World War, in a 
case in which the nominated defendant could not have been personally liable for 
the alleged tort.^^ It became urgently necessary for the law to be changed to 
permit the Crown to be sued in tort. As early as 1927, a draft Bill had been 
recommended by a government committee, but opposition from within govern- 
ment had prevented reform of the law.^^ The law was at last placed on a new 
basis by the Crown Proceedings Act 1947. 

With important exceptions, this Act (which applies only to proceedings by 
and against the Crown in right of Her Majesty’s Government in the United 
Kingdom) established the principle that the Crown is subject to the same 
liabilities in tort as if it were a private person of full age and capacity {a) in 
respect of torts committed by its servants or agents, (i) in respect of the duties 
which an employer at common law owes to his servants or agents, and {c) in 
respect of any breach of the common law duties of an owner or occupier of 
property (s 2(1)). The Crown is therefore vicariously liable for the torts of its 
servants or agents, for example, negligent driving by a Crown servant while in 
the course of his employment. 

The Crown was also made liable for breach of a statutory duty, provided that 
the statute is one which binds the Crown as well as private persons (s 2(2)) such 
as the Occupiers’ Liability Act 1957. The Act of 1947 imposes no liability 
enforceable by action in the case of statutory duties which bind only the Crown 
or its officers, such as the duty placed upon the Secretary of State for Education 
by s 1 of the Education Act 1944, to promote the education of the people. 

Although the general principle of Crown liability is established, the Act of 
1947 elaborates this in some detail. Thus the vicarious liability of the Crown is 
restricted to the torts of its officers as defined in the Act (s 2(6)). This definition 
requires that the officer shall {a) be appointed directly or indirectly by the 
Crown and {b) be paid in respect of his duties as an officer of the Crown at the 
material time wholly out of the Consolidated Fund,^^ moneys provided by 

See eg Viscount Canterbury v A-G (1842) 1 Ph 306 (negligence of Crown servants causing Houses 
of Parliament to burn down). 

Raleigh v Goschen [1898] 1 Gh 73; Bainbridge v Postmaster-General [1906] 1 KB 178. 

Adams v Naylor [1946] AC 543. See also Royster v Cav^ [1947] 1 KB 204. 

Cmd 2842, 1927. And see J Jacob [1992] PL 452. Some changes in the law relating to the 
Crown as litigant were made in the Administration of Justice (Miscellaneous Provisions) Act 
1933 and the Limitation Act 1939 

S 40(2) (b), (c). And see Franklin v A-G [1974] QB 185, Tito v Waddell {No 2) [1977] Ch 106, 
Mutasa v A-G [1980] QB 1 14, 72 » Foreign Secretary^ ex parte Indian Assn of Alberta [1982] QB 892. 
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Parliament or a fund certified by the Treasury. This excludes, for example, the 
police. There is also no vicarious liability for acts done by officers acting in a 
judicial capacity or in execution of judicial process (s2(5)),^ nor for acts or 
omissions of a Crown servant unless apart from the Act the servant would have 
been personally liable in tort (s2(l)). The general law relating to indemnity 
and contribution applies to the Crown as if it were a private person (s 4), The 
Act does not authorise proceedings to be brought against the Sovereign in her 
personal capacity (s40(l)) and does not abolish any prerogative or statutory 
powers of the Crown, in particular those relating to the defence of the realm and 
the armed forces (s 1 1(1)). 

Under the 1947 Act, there were formerly two principal exceptions from 
liability in tort. The first related to the armed forces. By s 10, neither the Crown 
nor a member of the armed forces was liable in tort in respect of acts causing 
death or personal injury which were committed by a member of the armed 
forces while on duty, where {a) the injured or killed person was a member of the 
armed forces on duty at the time or, if not on duty as such, was on any land, 
premises, ship, aircraft or vehicle which was being used for the purposes of the 
armed forces, and {b) the injury was certified by the Secretary of State as 
attributable to service for purposes of pension entitlement. This certificate did 
not however guarantee an award of a pension unless the conditions for entitle- 
ment were fulfilled.^ There certainly must be a public scheme for compensating 
members of the armed forces who suffer injury or death during their service. But 
should this exclude the right to sue for common law damages? In 1987, Parlia- 
ment legislated to put into suspense s 10 of the 1947 Act.^ Section 10 can be 
revived if it appears to the Secretary of State necessary or expedient to do so, for 
example by reason of imminent national danger or for warlike operations out- 
side the United Kingdom. Until it is so revived, members of the armed forces 
(and in the event of death, their dependants) may sue fellow members (and the 
Crown vicariously) for damages in respect of injuries or death arising out of 
their service. 

The second exception from liability from tort formerly applied to the Post 
Office, which at that time was a government department, in respect of acts or 
omissions in relation to postal packets or telephonic communications (s 9). Nor 
was there any liability in contract."^ When in 1969 the Post Office ceased to be a 
government department and became a public corporation, the existing limi- 
tations on the liability of the Post Office were continued, even though it was no 
longer part of the Crown.^ 

Subject then to these two exceptions, the Crown Proceedings Act in principle 
assimilated the tortious liabilities of the Crown to those of a private person. 
There are however many situations involving the potential liability of the 
government in which the analogy of private liability is not helpful. In the case of 


‘ On s 2(5), see Jones v Department of Employment [1989] QB 1 (functions of adjudication officer 
not judicial) and Welsh v Chief Constable of Mers^side Police [1993] 1 All ER 692 (prosecutor’s 
administrative functions not judicial). 

2 Adams v War Office [1955] 3 All ER 245. On s 10, see also Pearce v Defence Secretaiy [1988] AC 
755, overruling in part Bell v Defence Secretary [1986] 1 QB 322. 

^ Grown Proceedings (Armed Forces) Act 1987; and see F C Boyd [1989] PL 237. 
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some claims against the Crown, the courts may hold that the claims are non- 
justiciable,® but in other cases the courts may apply to governmental action 
rules derived from, for example, the ordinary law of negligence.^ 

In the law of Scotland, the position of the monarch in respect of Crown 
proceedings was not identical with the position in English law, the Court of 
Session being less willing than the English courts to grant the King immunity 
from being sued.^ However, it was held in 1921 that the Crown was not 
vicariously liable for the wrongful acts of Crown servants.^ Section 2 of the 1947 
Act therefore established such liability in Scotland, although the terminology is 
necessarily modified. Thus ‘tort’ in the Act’s application to Scotland means 
‘any wrongful or negligent act or omission giving rise to liability in repar- 
ation’.^® 

The Act of 1947 thus enabled the Crown to be sued in England in the law of 
torts, and in Scotland in the law of delict, or reparation. We will now consider 
some aspects of the substantive law governing the liability in tort of public 
authorities generally. 


Statutory authority as a defence 

Where the acts of a public authority interfere with an individual’s rights 
(whether these concern property, contract or liberty), those acts will be unlaw- 
ful unless legal authority for them exists. Such authority may be found in 
legislation or in the common law. Where Parliament expressly authorises some- 
thing to be done, to do it in accordance with that authority cannot be wrongful. 
It will depend on the legislation whether compensation is payable for the rights 
which Parliament has authorised to be taken away. The undertaking of many 
public works affecting private rights of property (for example, the construction 
of nuclear installations or motorways) is subject to detailed rules of compen- 
sation in the relevant legislation.^^ But often express provision for compensation 
is not made. It is then for the court in interpreting the legislation to decide what 
powers are authorised and whether any compensation is payable. In that pro- 
cess of interpretation, it is assumed that, when discretionary power is given to a 
public body, there is no intention to interfere with private rights, unless the 
power is expressed in such a way as to make interference inevitable. 

In Metropolitan Asylum District v Hill, hospital trustees were empowered by statute to build 
hospitals in London. A smallpox hospital was built at Hampstead in such a way as to 
constitute a nuisance at common law. Held, in the absence of express words or necessary 
implication in the statute authorising the commission of a nuisance, the building of the 
hospital was unlawful. ‘Where the terms of the statute are not imperative, but permis- 
sive, when it is left to the discretion of the persons empowered to determine whether the 
general powers committed to them shall be put into execution or not, ... the fair 
inference is that the Legislature intended that discretion to be exercised in strict con- 
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formity with private rights and did not intend to confer licence to commit nuisance in 
any place which might be selected for the purpose’. 

If, however, the exercise of a statutory power or duty inevitably involves 
injury to private rights, there is no remedy unless the statute makes provision 
for compensation.^^ 

In Allen v Gulf Oil Refining Ltd, the House of Lords held that a local Act which envisaged 
the building of an oil refinery at Milford Haven, though it gave the company no express 
power to construct the refinery and did not define the site, did give authority for the 
construction and use of the refinery. Such authority protected the company against 
liability for nuisance caused to neighbouring owners which was the inevitable result of 
the construction of the refinery, even though the Act gave the owners no compensation 
for the loss of their rights. 

When the courts may, as in Allen v Gulf Oil Refining Ltd, hold that the right to 
sue for nuisance has been taken away, the courts will rarely hold that the 
individual’s right to sue in negligence has been taken away. Thus the negligent 
performance of a statutory duty may give rise to liability; and where the exercise 
of a statutory power necessarily involves injury to private rights, there will be 
liability for any negligence that aggravates the injury. As a leading dictum of 
Lord Blackburn put it, 

... no action will lie for doing that which the legislature has authorised, if it be done 
without negligence, although it does occasion damage to anyone; but an action does lie 
for doing that which the legislature has authorised, if it be done negligently.^^ 

However, if a public authority which merely has a power to act, and not a duty, 
decides to take action but acts inefficiently, it is not liable unless the inefficiency 
causes extra damage to an individual: this was so held in 1941, in the difficult 
case of East Suffolk Catchment Board v Kent, when the use by a river board of an 
ineffective method of removing flood water from a farmer’s land was held to 
create no liability towards the farmer. 

Statutory duties 

It was at one time the view that any person who could show that he or she had 
sustained harm from a failure to perform a duty imposed by Parliament could 
bring an action for damages against the person or body liable to perform it.^® If 
this general principle applied today, it would be very important as a means of 
compelling public authorities to perform their statutory duties. But the remedy 
of damages is not available for every breach of statutory duty. Under the 
Education Act 1944, s 8, it is the duty of a local education authority to secure 
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that there are available for their area sufficient schools for providing secondary 
education suitable to the requirements of senior pupils. Under the same Act, 
s 1, there is a duty on the Secretary of State for Education to promote education 
in England and Wales and the progressive development of educational insti- 
tutions. Such broad statutory duties may be relevant if the courts are dealing 
with an application for judicial review of decisions taken by the Secretary of 
State or a local education authority, but the courts have generally been unwill- 
ing to hold that the duties confer rights on parents that are directly enforceable 
by an action for damages or an inj unction. Exceptionally, in Meade v London 
Borough of Haringey^ where a local authority had closed its schools for five weeks 
in sympathy with a trade union’s wage claim on behalf of the school caretakers, 
the Court of Appeal held that the statutory remedy for a parent to complain to 
the Secretary of State for Education did not exclude the remedies usually 
available in the courts for breach of statutory duty in a situation in which the 
council had acted improperly. 

It is notoriously difficult to summarise all the factors that may be taken into 
account by a court in deciding whether a statutory duty should be judicially 
enforceable and, if so, whether an action for damages will lie. Many duties are 
laid on administrative bodies which the courts may consider are owed primarily 
to the public and are not enforceable by individuals. Thus in Becker v Home 
Office, which involved the claim of a former prisoner that she had suffered loss 
from a breach of statutory prison rules, the Court of Appeal held that the Prison 
Rules 1964 were intended to regulate the conduct of prisons but not to create 
rights in a prisoner. Lord Denning MR went so far as to say, 

If the courts were to entertain actions by disgruntled prisoners, the governor’s life would 
be made intolerable. The discipline of the prison would be undermined . . . Even if [the 
Prison Rules] are not observed, they do not give rise to a cause of action.^ 

This decision came to appear inconsistent with later judgments upholding 
the right of prisoners to seek judicial review of decisions made by the prison 
authorities, but it was approved in 1991 when the House of Lords held that the 
Prison Act 1952 and the Prison Rules were not intended by the legislature to 
confer on prisoners a cause of action in private law for damages if the rules were 
not obser\^ed.^ 

The distinction between remedies in public law and in private law was not 
clearly seen in the earliest decisions made under the Housing (Homeless 
Persons) Act 1977,^ which imposed duties on housing authorities to deal with 
requests from homeless persons to be housed. In one of the earlier cases under 
the Act, Thornton v Kirklees Council, the Court of Appeal held that, since the Act 
imposed a duty on a housing authority for the benefit of a specified category of 
persons but prescribed no special remedy for breach of the duty, it was to be 
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assumed that a civil action for damages lay for breach of that duty.^ But in Cocks 
V Thanet Council^ the House of Lords held that the primary remedy for an 
individual claiming to be entitled to assistance under the 1977 Act was to seek 
judicial review of the housing authority’s decisions.^ According to Cocks v Thanet 
Council, an action seeking damages for breach of duty under the 1977 Act lay 
only when a council had decided that a homeless family was entitled to be re- 
housed, and then failed to provide them with a house. 

An action for damages is evidently not available as a sanction for every 
statutory duty. Even where an Act recognises a private right in an individual, it 
may prescribe a remedy other than damages as the sole remedy for breach.® 
Where a statutory duty resembles an existing common law duty, and the 
individual suffers injury to person or property, a court may readily hold that 
damages are payable.^ It is more difficult to decide the appropriate remedy in 
the case of statutory duties arising from public services or public powers of 
control.® In 1969 the English and Scottish Law Commissions recommended 
that the courts should in interpreting statutes assume that the remedy of 
damages was available for breach of statutory duty, unless Parliament expressly 
provided to the contrary.^ Yet this recommendation did not take account of the 
characteristic relationships between government and the individual which are 
the concern of administrative law; in many of these instances damages might 
not be an appropriate remedy. 

The great variety of duties imposed by statute explains why there is no single 
form of proceedings for enforcing public duties. Some are enforceable by pro- 
ceedings brought by the Attorney-General in the public interest.^® Some duties 
are enforceable by an order of mandamus, which may be obtained on an 
application for judicial review. Others are enforceable only by recourse to 
statutory compensation.^^ In the case of the duty to repair the highway, high- 
way authorities are today liable for failure to maintain a highway maintainable 
at the public expense, subject to the defence of reasonable care having been 
taken to secure that the highway was not dangerous for traffic; the ancient 
distinction between acts of misfeasance (which gave rise to liability) and non- 
feasance (which did not) is not relevant.^® 


Aspects of governmental liability 

In France, not only the judicial review of official decisions but also the power to 
award compensation for wrongful acts committed in the course of public ser- 
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vices are entrusted to the administrative courts. Under this system rules of 
public liability have developed which differ from the ordinary rules of civil 
liability that apply between private persons. In English law, public authorities 
and officials are in principle subject to the same law of civil liability as are 
private individuals. One consequence of the English approach is that it requires 
a claim against a public authority to be based on one of the existing torts (for 
example, negligence, nuisance or trespass to the person). Yet the existing cat- 
egories of tort are not broad enough to include all instances in which a public 
authority may cause loss to an individual through acts or omissions that as a 
matter of public law are in some way wrongful. 

In particular, English law does not accept that an individual should be 
indemnified for loss sustained as a result of invalid or ultra vires administrative 
action. The reforms in the procedure of judicial review, by which an applicant 
may now seek damages while applying for the prerogative orders, did not make 
any change in the rules of liability.^® Thus the right (in private law) to sue 
public authorities in tort was not affected by the procedural changes affecting 
judicial review (as a matter of public law):^^ a prisoner has sufficient interest to 
seek judicial review of a prison governor’s decision to put him in solitary 
confinement for 28 days, but this gives him no right to sue the governor for 
damages. When a trader’s licence for a market stall is cancelled in breach of 
natural justice, he may by certiorari recover his licence but has no right to 
recover compensation for the intervening loss of income unless, exceptionally, 
he can prove that the market authority acted with malice against him.^^ The 
Judicial Committee has twice affirmed that a public authority’s decision may be 
invalid, in the sense of being ultra vires, without this giving rise to a right to 
damages. 

In Dunlop v Woollahra Council, an owner of building land suffered financial loss when the 
local council imposed restrictions on prospective development which were later quashed 
as ultra vires. Held, the owner had no claim in damages for the loss resulting from the 
invalid restrictions. Moreover, the council had not acted negligently in imposing the 
restrictions, having taken legal advice before so doing. The council had acted in good 
faith and, in the absence of malice, could not be liable for the tort of abuse of public 
office.^ And in Rowling v Takaro Properties Ltd, a New Zealand Cabinet minister had acted 
ultra vires in refusing consent to the proposed development of a luxury hotel; this had 
caused the Japanese investors to lose interest in the project. When the minister was sued 
for damages by the developer, the Judicial Committee held (reversing the New Zealand 
Court of Appeal) that even assuming that a duty of care was owed by the minister to the 
developer, he was not in breach of that duty: his decision had been based on a tenable 
view of his powers and was neither unreasonable nor negligent.^ 
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. The distinction between judicial review and the right to sue in damages for 
breach of a statutory duty has been applied in the context of Community law. 

In Bourgoin SA v Ministry of Agriculture,^ the Minister of Agriculture had banned the 
import of turkeys from France, claiming to do so on health grounds. The European 
Court of Justice held that the real reason for the ban was to protect British turkey 
farmers, and that the action breached art 30 of the EEC Treaty;'^ the French turkey 
companies then sued the Ministry for damages, claiming inter alia breach of statutory 
duty. Held, in the Court of Appeal (by 2-1), it was a sufficient remedy for the companies 
in English law that they could have had the ban quashed by judicial review. Oliver LJ 
dissented, holding that the protection of individual rights under Community law 
involved the payment of compensation to cover the period between the commission of the 
wrong and its rectification. 

In some circumstances, maladministration on the part of a government 
department or local authority may cause an individual to suffer injustice. In this 
event, by complaining to the appropriate Ombudsman the individual may 
succeed in obtaining compensation, but the authority is not liable to be sued in 
damages for maladministration by such a person.^ It was against this back- 
ground that in 1988 the Justice /All Souls committee on administrative law 
recommended that the law should permit compensation to be recoverable by 
any person who sustains loss as a result of acts or decisions that are for any 
reason wrongful or contrary to law or as a result of any excessive delay.® 

So long as there is no prospect of any such change in the law being acceptable 
to the government, the extent of the legal liability of public authorities will 
continue to depend on the rules of tort law, in particular the tort of negligence. 
Although the Crown Proceedings Act 1947 assimilated the tort liability of 
central government to that of a private person, the duties of government may 
give rise to issues of liability which are not easily resolved by applying legal 
principles that relate primarily to the acts of private persons. 

In Dorset Yacht Co v Home Office^ the Home Office was sued for the value of a yacht which 
had been damaged when seven borstal boys absconded at night from a borstal summer 
camp on an island in Poole harbour. The plaintiffs alleged that the boys were able to 
abscond because of the negligence of their officers. The Home Office argued that the 
system of open borstals would be jeopardised if any liability was imposed on the govern- 
ment for the wrongful acts of those who absconded. The House of Lords held, Lord 
Dilhome dissenting, that the Home Office was liable for the negligence of the officers; in 
the circumstances the officers owed a duty of care to the yacht owners, the damage to the 
yacht being reasonably foreseeable as the direct consequence of a failure to take reason- 
able care. 

This decision had broad consequences for the developing law of negligence, but 
it did not establish that the Home Office was liable regardless of negligence; nor 
did it govern the situation in which it was alleged that an executive discretion 
(for example, to transfer someone to an open prison) had been improperly 
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exercised. Lord Diplock in Dorset Yacht suggested that questions of liability for 
the exercise of discretion were to be settled by applying the public law concept 
of ultra vires rather than the civil law concept of negligence.® The relationship 
between the two concepts arose again in Anns v Merton Council^ in which the 
Lords held that both a failure by local inspectors to inspect, and a failure to 
inspect properly, the foundations of a new building (which later suffered struc- 
tural damage because the foundations were inadequate) could make the council 
liable for the cost of repairing the building. In the leading speech, Lord Wilber- 
force distinguished between the discretion of the council in adopting its policy 
as to inspection, and the operational tasks involved in carrying out that policy: 
the more ‘operational’ a power or duty might be, the easier it might be to 
impose a common law duty of care. He stressed that some discretion entered 
into many ‘operational’ functions and that a public authority could be liable 
even for policy decisions, if they went outside the area of legitimate discretion.^® 

An immense amount of litigation during the 1980s arose directly from Anns v 
Merton Council, caused in part by Lord Wilberforce’s analysis of the approach 
which the courts should adopt in applying the law of negligence to new fact 
situations, and in part by the problems that arose for public authorities from the 
broad way in which Anns caused them to be liable for not having prevented the 
commission of wrongs by others.^ ^ In Murphy v Brentwood Council, on similar facts 
to those in Anns, a seven-judge House of Lords declared that Anns had been 
wrongly decided, and held (inter alia) that the defendant council owed no duty 
of care to the plaintiff when it approved the plans for defective foundations for 
the plaintiff’s house. 

Even before this decision, the courts had shown a strong tendency to restrict 
liability on the part of public authorities, particularly in respect of claims for 
economic loss arising out of regulatory functions^® and of claims seeking to 
impose a private law duty of care upon the public functions of the police and, 
for example, on the civil servants who decide claims for social security ben- 
efits. On the authority of Hedley Byrne v Heller, which was not overruled in the 
Brentwood Council case, a person who relies to his detriment on inaccurate state- 
ments made to him by an official in the course of the latter’s duties may have a 
remedy against the official and the department concerned. In Culford Metal 
Industries v Export Credits Guarantee Department, the department was liable in 
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negligence for having given advice to an English company which had caused the 
company to be uninsured when German contractors failed to pay for work 
carried out abroad. In such a situation, the relationship between plaintiff and 
the defendant authority may be sufficiently proximate for a duty of care in 
private law to arise. The general effect of the Brentwood Council decision is likely 
to be that ‘novel categories of negligence’ will develop ‘incrementally and by 
analogy with established categories, rather than by a massive extension of a 
prima facie duty of care’ restrained only by indefinable policy considerations 
seeking to limit the scope of the duty of care.^^ 

Three other aspects of the liability of public authorities may be mentioned. 
First, liability in tort for misfeasance in public office arises when officials know- 
ingly abuse or exceed their powers, either intending to inflict injury or knowing 
that loss will be caused to private persons.^^ In Bourgoin v Ministry of Agriculture, 
on the basis that the minister knew he did not have the powers that he pur- 
ported to exercise, the Court of Appeal held unanimously that such liability 
would arise. ^ In 1991, it was stated obiter by the House of Lords that a public 
official who deliberately acts outside the scope of his authority (as where a 
prison officer subjects a prisoner to a restraint which he knows is unauthorised) 
cannot render his employers vicariously liable for his tortious conduct.^ This 
surprising statement is not reconcilable with the ordinary law of vicarious 
liability. Certainly some forms of personal cruelty or abuse may be outside an 
official’s course of employment, but in the Bourgoin case, for example, the 
minister’s decision was taken in the exercise of his office, even though it was 
unlawful. A similar point would apply to many instances of assault by police 
officers for which vicarious liability is accepted. 

Secondly, ever since the general warrant cases in the 1760s in which exemp- 
lary damages were awarded for unlawful search and seizure, the courts have 
had power to award exemplary damages for oppressive, arbitrary or unconstitu- 
tional acts in the exercise of public power.^ The power was exercised when a 
local authority committed acts of racial and sexual discrimination in making a 
senior appointment in a college of education.^ 

Thirdly, the developing law of restitution was applied by the House of Lords 
in resolving a fundamental question as to the obligations of public authorities in 
Woolwich Building Society v Inland Revenue Commissioners (No 2)? Nearly £57 million 
in tax had been paid under protest by the society under regulations which were 
later held to be ultra vires.® The House held by a majority of 3~2 that at 
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common law there was a general restitutionary principle by which money paid 
pursuant to an ultra vires demand by a public authority was recoverable as of 
right, not at the discretion of the authority. This, said the majority, was 
required both by common justice and by the principle in the Bill of Rights that 
taxes should not be levied without the authority of Parliament.^ Lord Goff’s 
speech left open the question of whether the same principle applies if taxes are 
levied wrongly because the tax inspector misconstrued a statute or regulation. 
It is an indicator of the direction in which the law of public liability is moving 
that Lord Goff commented that 'it would be strange if the right of the citizen to 
recover overpaid charges were to be more restricted under domestic law than it 
is under Community law’.^ 

B. Contractual liability 

In English law, the contracts of public authorities are in general subject to the 
same law that governs contracts between private persons.^ There is no separate 
body of law governing administrative contracts, as there is in France.^® There 
are however certain qualifications which must be made to this general state- 
ment. Contracts made on behalf of the Crown are subject to certain exceptional 
rules, which will be examined below together with relevant provisions of the 
Crown Proceedings Act 1947. Contracts made by statutory bodies such as local 
authorities are subject to the rules of ultra vires, both as regards matters of 
substance and matters of procedure. Thus a contract which it is beyond the 
power of a local authority to make (for example, because it conflicts with a 
statute which binds the authority) is void and unenforceable.^^ A contract made 
by a public authority is also void if it seeks to fetter the future exercise of the 
authority’s discretionary powers. Thus where a local planning authority in 
Cheshire agreed with Manchester University to discourage new development 
within the vicinity of the Jodrell Bank radio telescope, the purported agreement 
was without legal effect. Moreover, a local authority remains free to exercise 
its power to make byelaws even though the effect of doing so may be to render 
the future performance of contracts it has made impossible or unprofitable for 
the contractor. Other restraints may also apply to contracts of public authori- 
ties: thus the nationalised industries are subject to statutory duties regarding 
the terms on which they provide their services. In the case of a local authority. 
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its standing orders normally regulate the procedure by which contracts are 
placed and these may not be ignored by a council,^® Where the officers of a local 
council purport to execute a contract in terms which have never been approved 
by the council, the contract is wholly void and not binding on the council. An 
important control in the public interest is that contracts entered into by local 
authorities are subject to retrospective scrutiny by the system of local govern- 
ment audit. The contractual freedom of local authorities was further restricted 
by the Local Government Act 1988, which both required local councils to put 
specified services and activities up for compulsory competitive tendering, under 
the supervision of the Department of the Environment, and also barred councils 
from taking into account ‘non-commercial’ considerations in the placing of 
contracts for works and supplies. The economic importance of public procure- 
ment contracts has long been recognised in Community law and in 1991 the 
Community directives on this matter were made the subject of delegated legis- 
lation within the United Kingdom, creating new rights and duties enforceable 
in the ordinary courts. 


Contractual liability of the Crown 

In English law before 1948, the Crown’s immunity from being sued directly in 
the courts was not confined to liability in tort and extended to all other aspects 
of civil liability. But it had long been regarded as essential that the subject 
should be able to obtain judicial redress under a contract made with the Crown 
or government department. The petition of right was originally a remedy for the 
recovery of property from the Crown, but it became available to enforce con- 
tractual obligations. The practice was simplified by the Petitions of Right Act 
1860. A petition of right lay in respect of any claim arising out of contracts by 
which the Crown could be bound, but not in respect of claims in tort. It lay also 
for the recovery of real property, for damages for breach of contract^^ and to 
recover compensation under a statute.^^ It was a condition precedent to the 
hearing of a petition by the court that it should be endorsed with the words /a/ 
justitia (let right be done) by the Crown on the advice of the Home Secretary, 
who acted on the opinion of the Attorney-General. There was no appeal against 
the refusal of the fiat. A judgment in favour of a suppliant on a petition of right 
took the form of a declaration of the rights to which the suppliant was entitled 
and, being observed by the Crown, was as effective as a judgment in an ordin- 
ary action. 

By s 1 of the Crown Proceedings Act 1947, in all those cases where a petition 
of right was formerly required, it is now possible to sue the appropriate govern- 
ment department or, where no department is named for the purpose, the 
Attorney-General, by ordinary process either in the High Court or in a county 
court. No prior fiat from the Crown is required. 
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While the Petitions of Right Act 1860 was repealed by the Crown Proceed- 
ings Act 1947, it would appear to have been kept in being for the purpose of 
proceedings in matters of contract or property against the Sovereign person- 
ally.^ Since the 1947 Act applies only to proceedings against the Crown in right 
of the government of the United Kingdom, a procedural problem faced holders 
of Rhodesian government stock in 1974 when they attempted to force the British 
government to pay arrears of interest that had accrued since 1965. Since the 
Petitions of Right Act 1860 had been repealed and Rhodesian matters lay 
outside the remedies provided by the 1947 Act, it was necessary for the stock- 
holders to bring their petition in the pre-1860 form.^ 

In Scotland the petition of right procedure had never existed, since it was 
always possible to sue the Crown as of right in the Court of Session on contrac- 
tual claims or for the recovery of property.^ Accordingly, s 1 of the Crown 
Proceedings Act 1947 does not apply to Scotland. 

In general the ordinary rules of contract apply to the Crown: thus an agent 
need have only ostensible authority to bind the Crown and there is no rule 
requiring the actual authority of the Crown."*^ Those who make contracts on 
behalf of the Crown, as its agents, are in accordance with the general rule not 
liable personally.^ Statutory authority is not needed before the Crown can make 
a contract, but payments due under the Crown’s contracts come from money 
provided by Parliament; if Parliament exceptionally provides that no money is 
payable to a certain contractor, he is barred from enforcing payments that 
would otherwise be due.® If a contract expressly provides that payments there- 
under are to be conditional upon Parliament appropriating the money, the 
Crown is not liable if Parliament does not do so. But, in general, ‘the prior 
provision of funds by Parliament is not a condition preliminary to the obligation 
of the contract’.^ Payments due under contract are made out of the general 
appropriation for the class of service to which the contract relates, and not from 
funds specifically appropriated to a particular contract. Under the Crown Pro- 
ceedings Act 1947, as will be seen, the court can do no more than declare the 
sum due, since no execution to enforce a judgment can be levied against Crown 
property. There is moreover a rule of law, the exact extent of which it is not easy 
to determine, that the Crown cannot bind itself so as to fetter its future execu- 
tive action. 

In Rederiaktiebolaget Amphitrite v R,^. Swedish shipping company, Sweden being a neutral 
in the First World War, was aware that neutral ships were liable to be detained in British 
ports. They obtained an undertaking from the British government that a particular ship, 
if sent to this country with a special class of cargo, would not be detained. Accordingly 
the ship was sent with such a cargo, but the government withdrew the undertaking and 


^ Crown Proceedings Act 1947, s 40(1); Franklin v A-G [1974] QB 185, 194. 

2 Franklin v A-G [1974] QB 185; Franklin v R [1974] QB 202. 

^ Mitchell, Constitutional Law, p 304. 

^ But see A-G for C^lon v Silva [1953] AC 461 on the difficulties of establishing ostensible 
authority in relation to the Crown. 

^ Macbeatk v Haldimand (1786) 1 TR 172; and see Town Investments Ltd v Department of the 
Environment, p 750 below. 

® Churchward v R. (1865) LR 1 QB 173. 

^ New South Wales v Bardolph (1934) 52 CLR 455, 510 (Dixon J.); Street, Governmental Liability, 
pp 84-92. 
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refused clearance for the ship. On trial of a petition of right, held, the undertaking of the 
government was not enforceable as the Crown was not competent to make a contract 
which would have the effect of limiting its power of executive action in the future.® 

It has been suggested that the defence of executive necessity only ‘avails the 
Crown where there is an implied term to that effect or that is the true meaning 
of the contract’;^ or again that the defence has no application to ordinary 
commercial contracts made by the Crown. A preferable view is that the Amphi- 
trite case illustrates a general principle that the Crown, or any other public 
authority, cannot be prevented by an existing contract from exercising powers 
which are vested in it either by statute or common law for the protection of the 
public interest. 

In Commissioners of Crown Lands v Page, the Crown sued for arrears of rent due under a 
lease of Crown land that had been assigned to the defendant. The defence was that the 
land had been requisitioned by a government department and that this constituted 
eviction by the Crown as landlord. The Court of Appeal held that the arrears were 
payable. Devlin LJ said: ‘When the Crown, in dealing with one of its subjects, is dealing 
as if it too were a private person, and is granting leases or buying and selling as ordinary 
persons do, it is absurd to suppose that it is making any promise about the way in which 
it will conduct the affairs of the nation.’^^ 

There are many other problems arising from government contracts to which 
the accepted principles of English law provide no answer, for example, the 
power of a department to place contracts and to remove a firm from its list of 
approved contractors.^^ This power was used by the Labour government in 
1975-78 to require companies who were granted contracts to observe a non- 
statutory pay policy. This is an outstanding example of a government’s ability 
to achieve certain public goals without recourse to the formalities of legis- 
lation. 

While the awarding of contracts is not a matter for judicial review, govern- 
ment contracts are subject to the scrutiny of the Comptroller and Auditor- 
General. Much government practice in placing and administering contracts 
derives from rulings of the Public Accounts Committee. In view of the number 
and value of government contracts awarded each year, remarkably few disputes 
arising from such contracts reach the courts. Such disputes in practice are 
resolved by various forms of consultation, negotiation or arbitration. The 
Review Board for Government Contracts, established in 1969 under an agree- 
ment between the government and the Confederation of British Industry, 


« [1921] 3 KB 500. 

® Robertson v Minister of Pensions [1949] 1 KB 227, 237 (Denning J). 

Street, op cit, pp 98-9; Mitchell, Contracts of Public Authorities, pp 27-32, 52-65. 

" [1960] 2 QB 274, 292; see also William Coy & Son Ltd v City of London [1951] 2 KB 476. 

Turpin, Government Procurement and Contracts, ch 4. 

G Ganz [1978] PL 333. 

TC Daintith [1979] CLP 41. Until it was rescinded by the House of Commons on lb 
December 1982, the Fair Wages Resolution had for many years required uniform conditions 
on fair wages to be included in all government contracts. ^ 

Eg Rv Lord Chancellor, ex parte Hibbit & Sanders 1 1 March 1993 (unreported) (unfair tendenng 
procedure not subject to judicial review) (D Oliver [1993] PL 214). Contrast S Arrowsmith, 
Government Procurement and Judicial Review and (1990) 106 LQR 277. 
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reviews such matters as the profit formula for non-competitive government 
contracts and it may also examine in relation to a particular contract a com- 
plaint by either party that the price paid is not ‘fair and reasonable.’ Govern- 
ment contracts are excluded from the jurisdiction of the Parliamentary 
Ombudsman. 


Service under the Crown 

Service under the Crown is another instance of the special contractual position 
of the Crown; for it is generally held to be part of the prerogative that the Crown 
employs its servants at its pleasure, whether in the civil service or the armed 
forces. The Crown has always claimed that its freedom to dismiss its servants 
at will is necessary in the public interest. Certainly the case-law suggests that 
the relationship between the Crown and its servants gives rise to few rights on 
the part of the servant against the Crown. Thus, in the absence of statutory 
provision,^^ no Crown servant has a remedy for wrongful dismissal. In one 19th 
century case, where a colonial servant failed in a claim that he had been 
engaged for three years certain. Lord Herschell said: ‘Such employment being 
for the good of the public, it is essential for the public good that it should be 
capable of being determined at the pleasure of the Crown, except in exceptional 
cases where it has been deemed to be more for the public good that some 
restriction should be imposed on the power to dismiss its servants.’^ 

The Crown’s power at common law to dismiss its servants at pleasure has 
sometimes been explained on the basis that a term to this effect is implied into 
every contract of employment made by the Crown. If this were so, the Crown’s 
power to dismiss at pleasure could be excluded by an express term in the 
contract of employment, but the court might disregard any such attempt to 
depart from the normal rule as a clog or fetter on the overriding power of the 
Crown. ^ 

Although civil servants have no tenure of office as a matter of common law, 
in practice they have a very high degree of security. This security depends upon 
convention rather than law, and the collective agreements on wages and other 
conditions of service reached between the staff side and the employers’ side in 
joint councils do not give rise to contractual rights.^ Indeed, it was for long 
uncertain whether Crown service is a contractual relationship at all. Thus 
members of the armed forces cannot sue for arrears of pay, for no engagement 
between the Crown and members of the armed forces can be enforced by a court 


See eg Report of the Board on the 6th General Review of the profit formula for non- 
competitive government contracts, 1990. 
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of law."^ In respect of the civil service, despite earlier decisions to the contrary,^ 
the Crown may be liable to a civil servant for arrears of salary.® In 1991, it was 
held that civil servants are employed by the Crown under contracts of employ- 
ment, since all the incidents of a contract of employment were present in that 
case and the civil service pay and conditions code dealt in detail with many 
aspects of the relationship; despite the statement in the code that the relation- 
ship was governed by the prerogative and civil servants could be dismissed at 
pleasure, neither the Crown nor civil servants intended the contents of the code 
to be merely voluntary.^ Civil servants however do not necessarily benefit from 
the existence of a contract, since the same court held that an aggrieved civil 
servant could not seek judicial review of a dismissal or other action.® 

Many of the older arguments in favour of the Crown’s privileged position as 
a civil employer were superseded in 1971 when the statutory right to bring 
proceedings in an industrial tribunal for unfair dismissal was conferred on civil 
servants.® However, the Crown may in the interests of state security exempt 
classes of civil servants from the application of the Employment Protection 
(Consolidation) Act 1978. This power was used in 1984 to exempt the civilian 
staff of the Government Communications Headquarters at Cheltenham from 
the Act, At the same time, the government used the prerogative powers of the 
Crown to impose a new condition of service barring GCHQ staff from union 
membership.^® Subject to the statutory remedy for unfair dismissal, the Crown 
retains its legal power to dismiss its servants at pleasure. In its employment 
practices, the Crown must not in general discriminate on racial or sexual 
grounds. 


C. The Crown in litigation: privileges and immunities 

As we have already seen,^^ ‘the Crown’ is a convenient term in constitutional 
law for the collectivity that now comprises the Sovereign in her governmental 
capacity, ministers, civil servants and the armed forces. When the Sovereign 
governed in person, it was understandable that royal officials should benefit 
from many of the Sovereign’s immunities and privileges. But despite the 
increase in the scale of government and the ending of personal government by 
the Sovereign, the personnel of central government continued to benefit from 
Crown status. The shield of the Crown extended to what was described not very 
satisfactorily as the general government of the country or the province of 
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government but not to local authorities nor to many public corporations. 
Although the Crown Proceedings Act 1947 deprived government departments 
of their immunity from being sued, for several reasons it may be necessary to 
know whether a public authority has Grown status. It is good legislative 
practice for an Act which creates a new public body to state whether and to 
what extent it should enjoy Crown status, but this does not always happen. 
Whether because of express legislation or judicial interpretation, a public 
agency may be regarded as having Crown status for some purposes, but not for 
others. 

In regard to central government, the underlying concept of ‘the Crown’ has 
various consequences. Government contracts are generally concluded in the 
name of individual departments and ministers, acting expressly or impliedly for 
the Grown. 

In Town Investments Ltd v Department of the Environment^ it had to be decided whether a rent- 
freeze imposed by counter-inflation legislation applied to two office-blocks in London, of 
which the Secretary of State for the Environment was the lessee ‘for and on behalf of Her 
Majesty’; the offices were occupied by a variety of departments, and in part by the US 
navy. The House of Lords held (Lord Morris dissenting) that the Grown was the tenant 
and that the premises were occupied for the purpose of a business carried on by the 
Crown; the leases were therefore subject to the rent-freeze. Lord Diplock stated that it 
was public law that governed the relationships between the Queen in her political 
capacity, government departments, ministers and civil servants: executive acts of 
government done by any of them ‘are acts done by “the Crown” in the fictional sense in 
which that expression is now used in English public law’.^® 

This decision revealed a striking anomaly in the legislation, namely that the 
Crown as tenant could take the benefit of the rent-freeze, whereas the Crown as 
landlord was not barred from increasing the rents which its tenants had to pay. 
The legal reasons for this inequity will be examined below, but in 1991 the 
Court of Appeal further complicated matters by holding that ‘the Crown’ had 
no legal personality, and for this reason could not be subject to the contempt 
jurisdiction of the courts. This remarkable decision ignored earlier authority 
that the Crown is a corporation sole,^^ as well as the established practice of 
Parliament in legislating on the basis that the Crown is a legal entity. 


Application of statutes to Crown 

As we have already seen, under the 1947 Act the Crown may be sued for breach 
of statutory duty. But nothing in the Act affects ‘any presumption relating to the 
extent to which the Crown is bound by an Act of Parliament’ (s 40(2)(/)). The 
rule that Acts do not bind the Crown, that is, that the Crown’s rights and 


Mersp Docks Trustees v Cameron (1861) 1 1 HLC 443, 508; BBC v Johns [1965] Ch 32. 

Eg liability to taxation and the criminal law; whether staff are Crown servants {R v Barrett 
[1976] 3 All ER 895). And see cases cited at pp 267, 314 above. 

See eg National Health Service and Community Care Act 1990, Sched 6, para 21 (NHS trusts 
not to be servants or agents of Crown). 

[1978] AC 359, 381 (and see C Harlow (1977) 40 MLR 728). 

M V Home Office [1992] QB 270 (under appeal to the House of Lords). 

Eg Re Mason [1928] Ch 385. 

Street, Governmental Liability, ch 6; Hogg, Liability of the Crown, ch 10. 



Chapter 31: Liability of public authorities and the Crown 751 

interests are not prejudiced by legislation unless a statute so enacts by express 
words or by necessary implication, significantly limits governmental liability for 
breach of statutory duty. It is by the operation of this rule, for example, that 
Crown property is in law exempt from local rates, taxation and public health 
law. This immunity of central government from regulation that applies to 
private persons goes much further than is justifiable, and Parliament has begun 
to remove the immunity piecemeal.^^ In 1947 the Judicial Committee took a 
strict view of the test of ‘necessary implication’, holding that in the absence of 
express words the Crown is bound by a statute only if the purpose of the statute 
would be ‘wholly frustrated’ if the Crown were not bound. ^ In 1989, in Lord 
Advocate v Dumbarton Council, the House of Lords for the first time considered the 
legal basis of Crown immunity. The Court of Session had held that in some 
instances (for example, where its property was not affected) the Crown could be 
bound by town planning and highways legislation but, reversing this decision, 
the House held that the Crown is not bound by any statutory provision ‘unless 
there can somehow be gathered from the terms of the relevant Act an intention 
to that effect’.^ For an Act to bind the Crown it is sufficient for it to be shown 
that if the Act did not do so its purpose would be frustrated in a material 
respect, not that its purpose would be wholly frustrated. It is good legislative 
practice for the effect of new Acts on the Crown to be dealt with by express 
provision.^ Where an Act does not apply to the Crown or its servants acting in 
the course of duty, a Crown servant is not liable criminally if he disregards the 
statute.'^^ But these rules do not prevent the Crown deriving benefits from 
legislation. Even though the Crown is not named in an Act, the Crown may take 
advantage of rights conferred by the Act, as in the Town Investments case.^ 


Procedure 

Where the Act of 1947 enables proceedings to be brought against the Crown in 
English courts, whether in tort or contract or for the recovery of property, in 
principle the normal procedure of litigation applies. The action is brought 
against the appropriate department, the Minister for the Civil Service being 
responsible for publishing a list of departments and naming the solicitor for 
each department to accept process on its behalf; in cases not covered by the list, 
the Attorney-General may be made defendant. The trial follows that of an 
ordinary High Court or county court action except that: 

{a) judgment against the department cannot be enforced by the ordinary 
methods of levying execution or attachment; but the department is required by 
the Act to pay the amount certified to be due as damages and costs (s 25); 
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{b) in place of an injunction or a decree of specific performance, remedies 
which are sanctioned by imprisonment for default, the court makes an order 
declaring the rights of the parties (s 21(1)); nor can any injunction be granted 
against an officer of the Crown if the effect would be to give relief against the 
Crown which could not have been obtained in proceedings against the Crown 
(s 21(2));® an interim declaration in place of an interim injunction may not be 
made;^ however, these limitations on the power of the courts to give relief do not 
apply in respect of rights that arise under Community law;® 

[c) there can be no order for restitution of property, but the court may declare 
the plaintiff entitled as against the Crown (s 21 (1)); 

{d) in lieu of an order for the attachment of money owed by the Crown to a 
debtor, a judgment creditor may obtain an order from the High Court directing 
payment to himself and not to the debtor (s 27); for this purpose the Crown is 
within the jurisdiction of the English courts, even in respect of savings accounts 
held with the National Savings Bank, whose head office is in Glasgow.^ 

An action for a declaration may be brought against the Crown without 
claiming any other relief, for example where a wrong is threatened,^® but not to 
determine hypothetical questions which may never arise; for example, as to 
whether there is a contingent liability to a tax.^^ 

In private litigation, when the plaintiff seeks an interim injunction against 
the defendant to maintain the status quo pending the final decision, the court 
grants such a request only if the plaintiff gives an undertaking as to damages, so 
that the defendant’s loss may be made good if the plaintiff’s action ultimately 
fails. When the Crown is seeking to assert rights of property or contract, the 
Crown may be expected to give such an undertaking. But when the Crown takes 
proceedings to enforce the law, an undertaking as to damages is generally not 
appropriate.^^ 

In Scotland, where civil procedure is different from that in England, actions 
in respect of British or United Kingdom departments (like the Ministry of 
Defence or the Inland Revenue) may be brought against the Lord Advocate;^® 
in respect of Scottish departments, actions are brought against the Secretary of 
State for Scotland. The restrictions on the remedies which may be obtained 
against the Crown are broadly the same as in English law: thus a declarator but 
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not interdict may be issued against the Crown or against ministers. Actions 
may be raised by and against the Crown in either the Court of Session or the 
sheriff court. 

Non-disclosure of evidence: public interest immunity 

Discovery of documents is a procedure in civil litigation by which a party may 
inspect all documents in the possession or control of an opponent which relate 
to the matters in dispute. Formerly it could not be used against the Crown. By 
s 28 of the 1947 Act, the court may order discovery against the Crown and may 
also require the Crown to answer interrogatories, that is, written questions to 
obtain information from the other party on material facts. But the Act expressly 
preserves the existing rule of law that the Crown may refuse to disclose any 
document or to answer any question on the ground that this would be injurious 
to the public interest; the Act even protects the Crown from disclosing the mere 
existence of a document on the same ground. Public interest immunity, or 
Crown privilege, as the power of the Crown to withhold documentary evidence 
was formerly called, is not restricted to proceedings in which the Crown is a 
party and applies also to civil proceedings between private individuals. The 
need for some power to protect documents from publication in the interests of 
state security was illustrated by Duncan v Cammell Laird & Co}^ What is more 
difficult is to determine the extent of the power, the grounds on which it may be 
claimed, and the ability of the court to control the executive in exercising this 
power. These matters were not finally settled in Duncan v Cammell Laird & Co, as 
was once thought to have been the case. 

Early in 1939 a new naval submarine sank while on trial with the loss of 99 lives, 
including civilian workmen. Many actions in negligence were brought by the personal 
representatives against the company, who had built the submarine under contract with 
the Admiralty. In a test action, the company objected to the production of documents 
relating to the design of the submarine. The First Lord of the Admiralty directed the 
company not to produce the documents on the ground of Crown privilege, since disclos- 
ure would be injurious to national defence. Held (House of Lords) the documents should 
not be disclosed. Although a validly taken objection to disclosure was conclusive, and 
should be taken by the minister himself, the decision ruling out such documents was that 
of the judge. In deciding whether it was his duty to object, a minister should withhold 
production only where the public interest would otherwise be harmed, for example, 
where disclosure would be injurious to national defence or to good diplomatic relations, 
‘or where the practice of keeping a class of documents secret is necessary for the proper 
functioning of the public service’. 

On this basis, documents might be withheld either because the contents of those 
documents must be kept secret (as in Duncan^s case itself) or on the much wider 
ground that they belonged to a class of documents which must as a class be 
treated as confidential, for example civil service memoranda and minutes, to 
guarantee freedom and candour of communication on public matters. There- 
after the practice developed of withholding documents simply on the minister s 
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assertion that they belonged to a class of documents which it was necessary in 
the public interest for the proper functioning of the public service to withhold.^® 
Where documents were withheld, oral evidence of their contents could not be 
given; and it seemed that the courts could not overrule the minister’s objection 
if taken in correct form. 

Concern at these unduly wide claims of privilege was eased by government 
concessions. In 1956 the Lord Chancellor stated that privilege would not be 
claimed in certain types of litigation for certain kinds of documents in a depart- 
ment’s possession; these included factual reports about accidents involving 
government employees or government premises and, where the Crown or a 
Crown employee was being sued for negligence, medical reports by service or 
prison doctors. In 1962 the government stated that statements made to the 
police during criminal investigations would not be withheld where the police 
were sued for malicious prosecution or wrongful arrest, and that in other civil 
proceedings the question of whether statements to the police should be withheld 
would be left to the trial judge, subject in each case to the names of police 
informers not being revealed. These concessions were not accompanied by 
any change in the law, and it was still considered that in English law the courts 
were bound by the minister’s objection. By contrast, it was already established 
in Scotland that a court must take account of the minister’s decision but is not 
bound by it and in exceptional circumstances may overrule it if the interests of 
justice so require.^^ After decisions of the English Court of Appeal had cast 
doubt on the conclusiveness of the minister’s objection,^ in 1968 the House of 
Lords overruled an objection taken by the Home Secretary to the production of 
certain police reports. This established that it is for the court to hold the balance 
between the public interest in the administration of justice and the public 
interest in the efficient conduct of government. 

In Conway v RimmeP a former probationary constable sued a police superintendent for 
malicious prosecution after an incident of a missing electric torch which had led to the 
acquittal of the plaintiff on a charge of theft and to his dismissal from the police. The 
Home Secretary claimed privilege for {a) probationary reports on the plaintiff and [h) the 
defendant’s report on the investigation into the incident. He certified that these were 
confidential reports within a class of documents production of which would be injurious 
to the public interest. Held, the court has jurisdiction to order the production of docu- 
ments for which Crown privilege is claimed. The court will give full weight to a minis- 
ter’s view, but this need not prevail if the relevant considerations are such that judicial 
experience is competent to weigh them. 

The House of Lords thus departed from the wide rule laid down in Duncan v 
Cammell Laird, which it accepted had been properly decided on the facts. Eng- 
lish law was thereby brought into line with Scots law. Lord Reid considering 
there to be no justification for the law on such a matter of public policy being 
different in the two countries. 
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Since Conway v Rimmer enabled the courts to have the last word on ministerial 
objections to disclosure, the courts have the onerous duty of deciding when, on a 
balancing of the competing public interests, the withholding of evidence is 
justified. Subsequent cases involved re-appraisal of this controversial area of 
law, with the courts laying more stress on their conception of what the public 
interest requires than on any notion of Crown privilege. The issues arising have 
included [a) the use as evidence of material which is subject to the constraints of 
confidentiality; {b) the disclosure of documents relating to the formulation of 
government policy; (c) the grounds which must be shown before the court will 
inspect documents; and {d) the use of public interest immunity in criminal 
proceedings. In the brief account of the developing case-law which follows, 
emphasis will be given to decisions of the House of Lords. 

In Rogers v Home Secretary the House of Lords refused to order production of 
a secret police report to the Gaming Board about an applicant for a gaming 
licence, holding that the report fell into a class of documents which should not 
be disclosed. The judgments emphasised that power to withhold evidence on 
grounds of public interest was not a privilege of the Crown as such and that 
‘Crown privilege’ was a misnomer. In Alfred Crompton Amusement Machines Ltd v 
Commissioners of Customs and Excise, the House refused to order production of 
documents supplied in confidence to the Commissioners by other taxpayers. 
Lord Cross said that where the considerations for and against disclosure were 
evenly balanced, the court should uphold a claim to privilege on the ground of 
public interest ‘and trust to the head of the department concerned to do what- 
ever he can to mitigate the ill-effects of non-disclosure’.^ But in Norwich Pharma- 
cal Co V Commissioners of Customs and Excise, the Commissioners were ordered in 
the interests of justice to produce information which identified the importers of 
a patented chemical compound.^ 

\nD V National Society for the Prevention of Cruelty to Children, the House of Lords 
held that public interest as a ground for non-disclosure of confidential material 
was not confined to the efficient functioning of government departments.® In 
that case, the Court of Appeal had ordered the NSPCC to reveal the identity of 
someone who had informed the society of a suspected case of child battering. 
The society, established by royal charter, had a statutory responsibility to take 
proceedings for the care of children. The House of Lords held, by analogy with 
the rule protecting the identity of police informers from disclosure, that the 
names of informants to the society should be immune from disclosure. It was 
emphasised that confidentiality as such is not a separate head of privilege, but 
it may be a very material consideration to bear in mind when privilege is 
claimed on the ground of public interest’.^ 

Confidential material in the form of statements to the police during a statu- 
tory investigation into a complaint against the police was protected by the 
Court of Appeal from disclosure.® The court considered that such statements 


[1973] AC 388. , . 

[1974] AC 405 (claims to professional privilege by the Commissioners solicitors were also 

upheld). 

[1974] AC 133. 

Lord Cross [1974] AC 405, at 433, cited by Lord Simon [1978] AC 171, at 239. 

Neilsm V Laughame [1981] QB 736 (privilege may not be waived by police). 
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should be immune as a ‘class’ against disclosure, since disclosure for the 
purposes of civil litigation would impede the future investigation of complaints. 
This principle prevented a woman who was suing a police officer for damages in 
respect of a serious assault from having access to earlier statements made by 
witnesses and even by herself;^ it also barred a woman police officer who 
complained of sexual discrimination by the police from having access to person- 
nel files. But witness statements obtained by the police in investigating a 
death by violence during a political protest and used at an inquest were dis- 
closed.^^ 

In two linked cases, Science Research Council v Nasse and British Ley land UK Ltd v 
Nyas^'^'^ the issue was whether on an employee’s complaint of unlawful discrimi- 
nation, the employers must produce confidential reports on other employees. 
The House of Lords held that such reports were not covered by public interest 
immunity, and that the court or tribunal had power at its discretion to order 
production, after having inspected the reports. Lord Scarman suggested that 
public interest immunity should be restricted ‘to what must be kept secret for 
the protection of government at the highest levels and in the truly sensitive 
areas of executive responsibility’.^^ However, the language of public interest 
immunity was used in Campbell v Tameside Council^ where a teacher had been 
assaulted by an 1 1 year old pupil and wished to see psychologists’ reports held 
by the council; the Court of Appeal ordered discovery after inspecting the 
reports, since the public interest in the administration ofjustice outweighed any 
harm to the public service resulting from production of the reports. 

In Conway v Rimmer^ Lord Reid had expressed the opinion that Cabinet 
minutes and documents concerned with policy-making within departments 
were protected against disclosure, so that the inner working of government 
should not be exposed to ill-informed and biased criticism. In Burmah Oil Co 
Ltd V Bank of England,^^ the House of Lords had to consider the extent to which 
such high-level documents should be protected from disclosure. 

In 1975 the Burmah Oil company had with government approval agreed to sell its 
holdings in BP stock to the Bank of England as part of an arrangement protecting the 
company from liquidation. Later the company sought to have the sale set aside as 
unconscionable and inequitable. It therefore wished to see documents held by the bank, 
including (^z) ministerial communications and minutes of meetings attended by ministers 
and {b) communications between senior civil servants relating to policy matters. The 
Crown contended that it was ‘necessary for the proper functioning of the public service’ 
that the documents be withheld. The House of Lords held that the Crown’s claim of 
immunity was not conclusive. If it was likely (or reasonably probable) that the docu- 
ments contained matter that was material to the issues in the case, the court might 


® Makanjuola v Metropolitan Police Commissioner [1992] 3 All ER 617, distinguished in Ex parte 
Coventry Newspapers Ltd [1992] 3 WLR 916 (police complaint documents, used in successful 
criminal appeal, disclosed for use in libel action by police officer) . 

Halford v Sharpies [1992] 3 All ER 624. See also Tebbit v Bookbinder (No 2) [1992] 1 WLR 217 
(public audit documents not disclosed in libel action). 

Peach V Metropolitan Police Commissioner [1986] 1 QB 1064. 

[1980] AC 1028. 

[1980] AC at 1088. 

[1982] QB 1065. 

[1968] AC 910, 952; see also Lord Upjohn at 993. 

[1980] AC 1090; DOT Williams [1980] CLJ 1. 
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inspect them to determine where the balance lay between the competing public interests. 
Having inspected the documents, the House ordered that they be not produced since 
they did not contain material necessary for disposing fairly of the case. Lord Wilberforce 
dissented from the decision to inspect; in his view, it was a plain case of ‘public interest 
immunity properly claimed on grounds of high policy’.^^ 

In the Burmah Oil case, judicial opinion had moved far beyond the position in 
Conway v Rimmer, Lord Wilberforce’s views were more favourable to the govern- 
ment’s claims than those of the other judges, but even he envisaged that there 
might be circumstances in which a high-level governmental interest must give 
way before the interests of justice.^® It would seem that even Cabinet papers are 
not immune from disclosure in an exceptional case where the interests of justice 
so require, In the Watergate tapes case, it was the public interest in criminal 
justice that led the US Supreme Court to order President Nixon to deliver his 
tapes to the special investigator.^^ 

Apart from such exceptional circumstances, did the Burmah Oil decision 
mean that the judges should regularly inspect and if necessary order the pro- 
duction of documents relating to policy-making within government depart- 
ments? This power was exercised by McNeill J in Williams v Home Office,^ but in 
Air Canada v Secretary of State for TradP- the House of Lords upheld the Secretary 
of State’s claim for immunity and refused to inspect the documents. In ordinary 
civil litigation, one party may inspect relevant documents held by the other side 
when discovery is necessary either for disposing fairly of the action or for saving 
costs.^ In Air Canada, the House applied to a case alleging ultra vires acts by a 
government department stricter rules than would apply to litigation between 
private parties where public interest immunity was not claimed. The majority 
(Lords Fraser, Wilberforce and Edmund-Davies) held that for a court to exer- 
cise the power of inspection, it was not sufficient that the documents might 
contain information relevant to the issues in dispute; the party seeking access to 
the documents must show that it was reasonably probable that the documents 
were likely to help his case. A speculative belief to this effect was not enough. 
The minority (Lords S carman and Templeman) considered that the applicant 
must show only that disclosure of the documents was likely to be necessary for 
fairly disposing of the issues in dispute; on the facts of the case. Air Canada had 

failed to do this. i r • 

The majority view in Air Canada emphasises that even where the applicant is 
seeking judicial review of a policy decision, the litigation has an adversary 
character, and the court does not have an inquisitorial power to inspect docu- 
ments held within government. While the Air Canada case does not question the 
power of the courts to override executive claims to privilege, it makes more 
severe the obstacle which an applicant for discovery must surmount to persuade 
the court to exercise its powers. 
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The power of the courts to order discovery of documents in the course of 
litigation exists to promote the administration of justice, not to increase the 
opportunities for public criticism of government decisions. This is one reason 
why in Home Office v Harman^ the House of Lords by a majority held a solicitor to 
be in contempt of court who had shown to a journalist copies of Home Office 
documents that had been made available to her for use in litigation, even 
though these documents had been read out in open court. 

Although public interest immunity has mainly arisen .from the civil pro- 
cedure of discovery, the immunity extends to criminal proceedings, albeit in a 
different form.^ Plainly the public interest in keeping material secret can be 
damaged by disclosure wherever it occurs, but the public interest in the admin- 
istration of justice is at its strongest when, if evidence were to be withheld from 
production in a criminal trial, this would prevent the defendant from establish- 
ing a defence. While all or part of a trial on charges under the Official Secrets 
Acts may be held in camera,^ if material is too secret for the judge to decide the 
issue of immunity under such restrictions, any prosecution must be aban- 
doned.^ In November 1992, the collapse of the Matrix Churchill trial for unlaw- 
ful export of arms to Iraq brought these issues into public controversy, and 
ministers who had signed certificates of public interest immunity relating to 
documents that were relevant to the trial made the surprising claim that they 
were under a legal duty to do so.^ This claim may have arisen from an incom- 
plete understanding of the proposition that public interest immunity is not a 
privilege of the Crown that may be waived. But, if the trial judge had upheld the 
certificates, the accused persons might have been convicted on a basis of incom- 
plete evidence. 

Note. On 27 July 1993, in a decision of great importance, In re M [1993] 
3 All ER 537, the House of Lords, affirming M v Home Office [1992] QB 
270, held that the contempt jurisdiction of the courts extended to ministers 
of the Crown (p 387 above). The House also held that (1) before 1947 the 
courts could issue injunctions against officers of the Crown (p 752 above); 
(2) this power was not curbed by s 21(2) of the Crown Proceedings Act 
1947 (contrary to Merrick v Heathcoat-Amory, ibid); (3) s 31 of the Supreme 
Court Act 1981 authorised injunctions (including interim injunctions) 
against Crown officers in judical review proceedings (p 7 1 3 above); (4) the 
law on these matters had not been correctly stated by the Lords in 
Factortame (No 1) (pp 708, 714 above). However, the House added that the 
use of injunctive powers against government departments would rarely be 
justified. 


Home Office v Harman [1983] 1 AC 280 and ch 18 B. See now RSC Ord 24, r 14A (undertaking 
restricting use of document ceases to a.pply when document read in open court). 

^ Re Barlow Clowes Gilt Managers [1992] Ch 208; R v Governor of Brixton Prison, ex parte Osman (No 
1) [1992] 1 All ER 108; R v Davis [1993] 2 All ER 643. See A Wharam [1971] Crim LR 675; 
and Tapper (ed) Cross on Evidence, pp 472~5. 

® Official Secrets Act 1920, s 8 (p 570 above). 

^ Rv Ward ([1993] 2 All ER 577) at p 633; and Rv Davis (above). 

® See AW Bradley [1992] PL 514 and ATH Smith [1993] CLJ 1. 
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administrative law and, 10, 604-5 
Community law and, 1 1 
definition, 9-10, 12 
public international law and, 10-11 
sources, 8, 12-19 

Constitutional monarchy, 34, 244 et seq 
Constitutionalism, 8-9 
Consultation of interests, 94-5, 322-3, 
630-1 

Consumer Councils etc, 320 
Contempt of court 
civil contempt, 387, 396 
criminal contempt, 387, 395 
European Convention on Human Rights 
and, 420 

generally, 385-7, 510 
in face of the court, 389-90 
interference with course of justice, 391-5 
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publications prejudicial to course of justice, 
390-3 

scandalising the court, 388-9 
scope of, 615 
Scots law, 396-7 
strict liability rule, 391 
tribunals and, 395, 659, 661 
Contingencies Fund, 214 
Contracts of Crown and Public 
Authorities, 731, 744-9 
Conventions, constitutional 
consequences of breach, 26-8, 29 
courts and, 29-30 
enactment as law, 28-9 
nature of, 19-20, 23-5 
Corruption, 175, 237-42, 288-9, 303-4 
Council on Tribunals, 323, 610, 645-6, 651- 
6 

Council Tax, 621 
Counsellors of State, 248-9 
County courts, 369, 383, 398 
Court of Appeal, 369, 374 
Courts 

Community law and, 135-6, 140-3, 152-4 
civil jurisdiction, 369-70 
creation of new, 265, 375 
criminal j urisdiction, 370 
exclusion of jurisdiction, 628 
foreign affairs and, 326-31 
martial law and, 584-6 
Northern Ireland, 369-70, 372 
Parliamentary privilege and, 235-6 
reporting of proceedings, 385-6, 394 
royal prerogative and, 262, 266, 269-74, 
374-5 

rule of law and, 99-103, 104-6 
Scotland, 90, 369, 370, 374, 378, 396, 401-2, 
404, 406 
tax cases, 366-7 
treaties and, 332-4 
See also Contempt of Court, Judges, 
Judiciary 
Courts-martial 
Appeal Court, 351, 352 
generally, 350-1 
Judge Advocate General, 351 
judicial control, 351-2 
See also Military law 
Crichel Down, 120-1, 303, 639 
Criminal Law Revision Committee, 399 
Criminal libel, 528-9 
Crofters Commission, 645 
Crown 

allegiance to, 340, 437-8 
Commonwealth and, 246-7, 339, 341 
demise of, 185-6, 249 
dispensing power, 14, 67-8 
financial initiative, 210-12 
injunction against, 708-9 
privileges and immunities, 749-58 


public bodies and, 314-15 
revenues, 249-50 
royal marriages, 247 
service under, 295-6, 352, 748-9 
style and titles, 91-2, 246-7 
title to, 245-6 

See also Crown Proceedings, Sovereign, 
Prerogative 

Crown court, 369, 370, 398, 553 
Crown proceedings 
aspects of government liability, 739-44 
contractual liability, 295, 744-9 
Crown service, 295-6, 352, 267, 289, 748-9 
defences, 736-7 
generally, 112, 607, 731-2 
procedure, 751-3 
police and, 473-4 
public interest immunity, 753-8 
Scots law, 736, 746, 752 
statutes, application of, 750-1 
tortious liability, 731, 733-6, 739-44 
Crown Prosecution Service, 402-4 
Customs and Excise, Commissioners of, 289- 
90, 366, 636 

‘D’ notices, 573-4 

Declaratory judgments, 708, 711-13, 752 
Defamation, law of 
civil liability, 529-30 
criminal libel, 528-9 
defences, 530-2 
generally, 534 

Parliamentary proceedings and, 226-31, 530 
seditious libel, M8-19 

Defence, Ministry of, 272, 347-9, 352, 560, 
580 

Delegated legislation 
administrative rule-making, 611-13, 638-40 
committees on statutory instruments, 625, 
633-5 

consultation of interests, 630-1 
EC and, 144, 146, 628-9, 632 
emergency powers, 587-90 
exceptional types, 626-9 
generally, 60, 207, 615, 623 
history, 624-3 
immigration rules, 445-7 
judicial control, 589-90, 628, 635-8 
justification for, 625-6 
nomenclature, 629-30 
Parliamentary control, 605, 631-5 
publicity, 635 
sub-delegation, 627 
See also Legislation 
Deportation, 449-55, 500 
Devolution, 6, 47-51 
Diplomatic immunity, 325, 327 
Director of Public Prosecutions, 402-4, 
503, 520, 524 

Disaffection, incitement to, 519-20 
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Dispensing Power, 14, 67-8 
Droit Administratif, 106, 605-7 

Education, 680, 684 
Elections 

broadcasting and, 171-3 
by-elections, 184-5 
conductor, 165-6, 170-5 
disputed elections, 1 74-5 
European Parliament, 1 33 
freedom of expression and, 508 
generally, 21, 184-5, 255-8 
public meetings, 541-2 
registration of electors, 164-5 
voting procedure, 165-6 
voting systems, 180-3 

Electoral law, Speaker*s Conference, 173, 
183, 185 

Emergency powers 
anti-terrorist legislation, 590-600 
armed forces, use of, 579-87 
generally, 547, 626 
martial law, 583-7 
peacetime, in, 587-8 
police assistance for, 579-81 
political violence and, 590-600 
prerogative, 268-9, 587 
wartime powers, 588-90, 627 
Employment Appeal Tribunal, 326, 369, 
373-4 

Environment, Secretary of State for and 
Department of, 272 

Equal Opportunities Commission, 309, 311 
Estimates, 212-17 
Estoppel, 701-2 
Euratom, 127, 129 

European Coal and Steel Community, 127, 
129, 136 

European Communities, 6, 7, 13, 53-4, 127- 
54, 336, 361, 434, 439, 628-9, 632 
administrative law and, 605 
British membership, 8, 19, 33, 64, 69, 73, 74, 
86-7, 92, 95, 109, 117, 143-54, 366 
Commission, 129-31, 134, 141, 150-2, 335, 
423 

Commonwealth, connection with, 336 
Community law, 11, 13, 19, 87-8, 127-54, 
415 

Council of Ministers, 131-3, 134-5, 137, 
141-2, 150-1,335 

delegated legislation and, 144, 146, 628-9, 
632 

European Court of Justice, 13, 19, 61-6, 

128, 135-6, 140-5, 152-4, 334, 369, 423, 
615 

European Parliament, 133-5 
executive functions as regards UK, 54 
House of Lords and, 150-1 
immigration law and, 138-9, 443, 446, 455- 
8 


Isle of Man and, 47 
immunities and privileges, 327 
legislation (regulations, directives etc), 53, 
137-9, 145-6, 150-2, 421,635 
Luxembourg agreement, 1 32 
Ministerial powers and, 151 
non-member States and, 324 
Ombudsman, 134 

Parliamentary supremacy and, 69, 80, 86-7, 
93, 145-9 
passports, 439 

preliminary rulings, 137, 140, 142-3, 152-4 
proportionality, test of, 683-4 
public procurement contracts, 745 
rule of law, 109 
sex discrimination, 412 
treaties, 136, 139, 145, 334-5, 342, 423 
European Convention on Human Rights, 9 
11, 46, 73, 88, 102, 106, 331, 332, 409, 
415-25, 428-9, 501, 508-9, 567, 594, 598, 
605 

cases involving UK, 419-20 
Channel Islands and, 46 
Commission of Human Rights, 98, 417-18, 
423 

Court of Human Rights, 47, 98, 107, 417- 
18, 423, 428, 469, 535 
domestic law, in, 421-3, 428-9 
enforcement procedure, 417-21 
immigration control, 417, 420-1 
Isle of Man and, 47 
scope of, 416-17 
Evidence 

admissibility, 504-7 
non-disclosure in public interest, 753-8 
Exclusion orders, 592-3 
Executive, 244-305 
European Communities and, 150-2 
foreign affairs and, see Foreign affairs 
functions of, 52, 54 
judiciary and, 60-2, 397-406 
legislature and, 58-60, 150-2 
Northern Ireland, 49 
Sovereign, role of, 244 et seq 
Expression, freedom of 
contempt of court and, 396 
defamation, see Defamation, law of 
generally, 409, 508-10, 683 
House of Commons, members of, 226-3 1 
House of Lords, 242 

Judicial Committee of Privy Council and, 
344 

media, regulation of, 510-18 
obscene publications, 522-8 
offences against the State and public order, 
518-22 

race relations and, 412-15 
Extradition 

availability of procedure, 459 
Commonwealth, within, 458-63 
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extradition crime: meaning, 460 

extradition procedure, 463-5 

offences of political character, 461-2 

Republic of Ireland, 465 

restrictions on return of individuals, 460-3 

statutory background, 458-9 

Federalism, 47, 49 
Finance, public, 210-216, 357-68 
Comptroller and Auditor General, 121, 214, 

290, 361-3, 367, 747 
Consolidated Fund, 213, 214, 288, 734 
economy, management of, 367-8 
public expenditure, control of, 363-5 
revenue and expenditure cycle, 212-15, 359 
See also Taxation, Treasury 

Finance Bill, 195 
Fingerprinting, 489 
Forcible detainer, 557 
Forcible entry, 557-8 
Foreign Act of State, 33 1 
Foreign affairs 
courts and, 326-3 1 
diplomatic immunity, 325 
Executive certificates concerning, 327-8 
international law and, 324 et seq 
Parliament and, 325 

prerogative powers, 264, 265-6, 324 et seq 
recognition of foreign states, 328 
State immunity, 325, 327, 328 
See also Act of State, Commonwealth, 
Treaties 

Foreign Compensation Commission, 333 
Foreign Office, Foreign Secretary, 151, 

291, 342, 667 

Forestry Commission, 312 
France, 57, 62, 104, 132, 605-7, 617, 683, 
739-41, 744 
Franchise, 162-6 
See also Elections 

Freedom of Expression, see Expression, 

FREEDOM OF 

Freedom of person, see Personal liberty 
Freemasonry, 475 

Gas, privatisation of, 320 
Gas Consumers Council, 310, 315 
GCHQ CASE, 273, 560n, 566-8, 578, 673, 697 
Genocide, 462 
Germany, 7, 101, 104 
Ghana, 338 
Gibraltar, 324, 340 
Government departments 
advisory bodies, 320-3 
civil servant’s position within, 298-300 
co-ordination, 115, 281, 291-2 
departmental committees, 321-2 
discretion, fetter on, 681-2 
maladministration. Ministerial responsibility 
for, 120-3 


meaning, 289 
scrutiny of, 191 

select committees, role of, 220-3 
See also Crown proceedings. Ministers of 
THE Crown 

Governor-Generals, 341, 342 
Great Britain, meaning of, 38 
Greater London Council, 620 
Guardianship of infants, 269 

Habeas corpus, 100, 102, 234-5, 463, 466, 
500-1, 588-9, 618, 704, 727-30 
Haldane report, 291 
Hansard, 18, 219 

Health and Safety Commission, 291, 312, 314 
Health Service, Commissioners for, 668-9 
Hereditary peers, creation of, 157-9 
High Commissioners, 342 
High Court of Justice, 366, 369-70, 373, 
375-8, 397-8 

High Court of Justiciary, 90, 370, 396, 404 
Higher Education Funding Councils, 311, 
315 

Highway, obstruction of, 545-6 
Home Office, Home Secretary, 286, 560-1, 
574-6, 593, 741 

administration of justice, 399-400 

broadcasting, 678 

detention in wartime, 590, 676-7 

elections, 169 

emergency powers, 590 

extradition, 463-4 

immigration, control of, 441, 445-58, 686-7, 
706 

magistrates’ courts, reorganisation of, 398 
nationality, powers concerning, 435, 676 
pardon, prerogative of, 405 
police and, 469-73, 476-7 
public order, maintenance of, 537, 543, 554, 
580-1 

Security Service, 561-2 
Hong Kong, 324, 340, 433 
Honours, award of, 266-7, 269, 277 
House of Commons 

boundary commissions, 167-70 
committees on statutory instruments, 625, 
633-5 

composition, 78, 162-83 
conflict with Lords, 204-10, 633 
constituencies, 166-70 
debates, 219-20 

disqualification for membership, 175—80 
financial interests of members, 176, 229, 
237-42 

financial procedure, 210-17, 359 
franchise, 162-6 
functions of, generally, 190-1 
Northern Ireland, 49 

number of Ministers entitled to sit, 1 79-80 
payment for members, 238-40 
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privileges, 224-242 

Public Accounts Committee, 214, 220, 349, 
362-3, 747 

public Bills, procedure on, 1 93-200 
questions to Ministers, 119, 217-19, 240, 

264, 279, 318, 477 

register of members’ interests, 240-2, 289 
Scottish Grand Committee, 194 
select committees, 220-3, 302, 318-20 
Speaker, see Speaker 
standing committees, 194-6 
See also Act of Parliament, Bill, 
Delegated Legislation, Elections, 
Legislation, Parliament, 

Paruamentary Privilege 
House of Lords 
abolition of, 88-9, 209-10 
attendance of peers, 161-2 
Committee of Privileges, 158, 243 
composition, 78, 157-61 
conflict with Commons, 204-10, 633 
court of appeal, as, 44, 154, 366, 369-70, 373 
creation of peers, 157-9, 204, 258 
delegated legislation and, 206-7, 631-5 
disclaimer of title, 161 
disqualification for membership, 159 
European Communities and, 150-1 
functions of, generally, 190 
Irish peers, 159 

legislative procedure, 53, 199-201 
life peers, 158, 160, 264 
Lords of Appeal in Ordinary, 160, 162, 369, 
371,375, 380 
Lords Spiritual, 160 
privileges, 242-3 
reform, 88-9, 207-10, 373 
Speaker of, 186-7, 398 
See also Parliament 
Human Rights 

European Convention on, see European 
Convention on Human Rights 
Northern Ireland, in, 88, 424 
Universal Declaration of, 103, 107, 415 


Immigration, control of 
Act of 1971 and after, 441-3 
appeals, 108-9, 441, 447-9, 451-3, 457-8 
deportation and removal, 449-55 
EC and, 138-9, 443, 446 
European Convention on Human Rights, 
417, 420-1 
generally, 443-5 
habeas corpus, 728-9 
historical background, 432-3 
illegal entry, 484 
immigration rules, 445-7 
judicial review, 448, 449, 453-5, 687 
Parliamentary control, 325, 439-41, 455 
political asylum, 443, 445, 447, 457 


Immigration Appeal Tribunal, 108, 447-9 
451-3, 457 

Impeachment, 105, 112 
Incitement to disaffection, 519-20 
Incitement to racial hatred, 521-20 
Income Tax, Commissioners of, 366 
Indecency 

obscene publications legislation, 522-5 
other legislation etc, 525-8 
Indemnity Acts, 72, 586, 589 
Independent Television Commission, 171, 
309-11, 515-16 
India, 101, 338-40 

Industrial tribunals, 645, 646, 650-1 
Injunctions, 708-10, 713, 752 
Inland Revenue Commissioners, 289, 366, 
367, 716 

Inquiries, see Public inquiries. Tribunals of 
inquiry 

Insulting behaviour, 550-2 
International Commission of Jurists, 107 
International law 
armed forces and, 355 
constitutional law and, 10-11 
European Court of Justice and, 140 
foreign affairs and, 324 
martial law, 583 
national law and, 326-7 
Parliamentary supremacy and, 73-4 
See also Foreign affairs. Treaties 
Internment, 97-8, 355, 437, 582, 589-90, 676 
Ireland, Northern, see Northern Ireland 
Ireland, Republic of, 7, 38, 42-4, 159-60, 
443, 450, 458, 465, 540 
Isle of Man, 37-8, 45-7, 324, 371-2, 443, 
457, 465-7 

Judges 

appointment, 22, 266, 277, 375-7 
criticism by Parliament, 381-3 
dismissal, 15, 62, 68, 377-8 
European Court of Justice, 135-6 
extra-judicial purposes, sue for, 379-81 
functions, 52 

House of Commons, membership of, 1 77 
immunity from suit, 383-5 
independence, 22, 68, 375-86 
police and, 477-8 
salaries, 361, 379 

separation of powers and, 54-5, 60-4 
sub judice rule, 382 
See also Courts, Judiciary 
Judge Advocate, 351 
Judges’ Rules, 63, 490 
Judicial Committee of Privy Council, 60, 
178-9, 261, 265, 335, 337-8, 342-4, 371- 
3 

Judicial control of Administrative Action 
abuse of discretionary powers, 272, 675-83 
binding nature of official acts, 700-3 
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byelaws, 71, 638, 640 
duties, enforcement of, 684-5 
error of law, 679—80, 725 
excess of powers, 673-5 
exclusion of, by statute, 628, 721-3 
fettering discretion, 681-2 
generally, 607-9, 671-3 
improper purposes, 678-9 
incorrect procedure, 676 
irrelevant considerations, 677-8 
jurisdictional issues, 685-8 
local authority financial duties, 682 
methods of, 704-30 
Ministerial responsibility and, 1 24-6 
police, 499 et seq 

prerogative powers, 271-2, 705-8 
procedural propriety, 688-700 
proportionality, 683-4 
reasons, failure to give, 682-3 
Scots law, remedies in, 724-7 
statutory duty, failure to perform, 684-5 
statutory remedies, 720 
ultra vires rule, 636-8, 673-5 
unauthorised delegation, 124, 680-1 
See also Declaratory Judgments, 
Injunctions, Judgments, Judicial 
Review, Natural Justice, Prerogative 
Orders, Ultra vires 
Judicial Review 

application for, 712-19 
discretion to grant relief, 719-20 
exclusion of, 721-4 
exclusiveness as a remedy, 717-19 
forms of relief, 704-5 

generally, 603, 611, 618-20, 672-3, 739-400 
history of, 704-5 

immigration decisions, 448, 449, 453-5 
Inland Revenue Commissioners’, decisions, 
367 

passports and, 439 
prerogative decisions, 329 
scope and extent of, 714-16 
Scots law, 726-7 
standing to apply for, 716-17 
See a/jo Judicial Control of 
Administration 
Judiciary 

administration, control of, Judicial 
Control of Administration 
executive and, 60-2 
functions of, 54, 244 
independence of, 22, 68, 375, 385 
legislature and, 62-3, 69 
royal prerogative and, 265 
See also Judges 
Jury 

interference with, 393 
trial by, 385 
Justices of the peace 
appointment of, 266, 376 


binding over to keep peace, 553 

civil immunity, 383-5 

control of, 400 

generally, 61 

issue of warrants, 482 

jurisdiction, 369-70 

removal, 378 

role of, 54 

Scotland, 401 

Kilbrandon Report, 500 

Lands Tribunal, 645, 647, 650 
Law Commissions, England and Scotland, 
290, 399,610-11, 714-15, 739 
Law Officers of the Crown, 1 79, 265, 280, 
287, 399-401 

See also Attorney-General, Lord 
Advocate, Solicitor-General 
Leader of the Opposition, 260, 288 
Legal aid, 385, 395 
Legal privilege, 22 

Legal Services Ombudsman, 310, 378, 670 
Legislation 
conflict, 85 

European Communities, 137-9, 421 
extra-territorial operation, 73-4 
financial procedure, 210-17 
generally, 191-2 
implied repeal, 76-7 
interpretation, 17-19, 146-9, 644, 737-9 
proclamations and ordinances, by, 66, 624 
retrospective, 72-3, 627 
source of constitutional law, 13-16 
treaties and, 332-4 
See also Act of Parliament, Bill, 
Delegated Legislation, Parliament 
Legislature 
functions of, 52-3, 244 
judiciary and, 62-3, 69 
royal prerogative and, 264-5 
subordinate, creation of, 79 
Libel, see Defamation, law of 
Life Peers, 158, 160, 208-9, 264 
Local Administration, Commissioners for, 
669-700 

Local Government 
community charge, 621, 626 
financial duties, breach of, 682 
generally, 620-2 
members of, 240 

political parties, membership of, 541 
police authorities, 469-71, 475-6 
poll tax, 205-6, 621, 626 
See also Judicial Control of 
Administrative Action 
Locke, writings of, 55 
Lord Advocate, 21, 60, 280, 397, 401-2, 404, 
471,570, 651,654, 752 
Lord Chamberlain, 510 
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Lord Chancellor, 60, 62, 187, 223, 285-6, 
351, 369-72, 378, 382, 397-9, 401, 635, 
647, 648, 651-2, 670, 754 
judicial patronage, 375-8 
law reform responsibilities, 399 
Scotland and, 401 

Speaker of House of Lords, 186-7, 398 
tribunals, powers concerning, 398, 447, 451, 
647, 649, 651 

Lord Chancellor’s Advisory Committee on 
Legal Aid, 323 

Lord Chief Justice, 24, 351, 375, 380 
Lord Justice of Appeal, 260, 375 
Lord of Appeal in Ordinary, 62, 158, 160, 
369, 371,375, 380 

Lord President of the Council, 261, 286 
Lord Privy Seal, 286 


Magistrates’ courts 
pnerally, 369, 383, 386, 398, 400 
justices of the peace, Justices of the 

PEACE 

Magna Carta, 13-14, 99 
Management and Personnel Office, 278, 294 
Martial law, 14, 349-50, 583-7 
Master of the Rolls, 375, 379, 398 
Media, regulation of, 509-18 
Meeting, freedom of 
generally, 510 
insulting behaviour, 550- 1 
police entry into meetings, 554-5 
preventive powers of police, 553-7 
processions, 542-4 
sit-ins and squatting, 557-8 
unlawful assembly, 549-50 
See also Assembly, freedom of 
Mental patients 
admission to hospital, 479-80 
detention, 733 
disqualifications, 164, 175 
mental health review tribunals, 480 
Metropolitan County Councils, 620 
Military law 
conflict of duty, 354-5 
martial law distinguished, 349-50, 583 
nature of, 349-50 
persons subject to, 350, 352-3 
See also Courts-martial 
Ministers of the Crown 
apointment, 21, 278 

civil service and, 1 19-24, 289-91, 296-8, 
300-2 

constraints upon, 24, 117-18 
contempt of court, 105 
Defence and, 347-8 
definition, 286 
dismissal, 258-9 
financial interests, 288-9 
historical background, 285-6 


legal responsibility, 1 1 2 
natural justice and, 692-4 
number in House of Commons, 1 79-80, 288 
public corporations, control of, 3 1 6- 1 7 
questions to, 217-19, 240, 264, 279, 318, 477 
resignation of, 114, 116, 121^3, 278 
responsibilities of, generally, see 
Responsibility, ministerial 
role of, 34 
salary, 287-8 
Secretaries of State, 286 
See also Cabinet, Government 
departments, Responsibility 
(ministerial) 

Ministry of Justice, 397 
Miscarriage of justice, 384 
Montesquieu, 55-6 

National Audit Office, 290, 361 
National Health Service, 311, 314, 362, 
663, 668-9 

National Industrial Relations Court, 373, 
381,388, 651 

National Loans Fund, 360-1 
National Rivers Authority, 315 
National security, see Security measures 
Nationalised industries, see Public bodies 

Nationality 

citizenship and, see Citizenship 
generally, 431-3 

immigration control, see Immigration 
control 
Natural justice 

administrative authorities and, 691-2 
bias, rule against, 690-2, 698 
fairness, 385, 691-700 
generally, 689-90, 694-5, 701, 720 
immigration decisions and, 454 
Minister’s powers and, 692-4 
public inquiry, 656 
nght to a hearing, 691, 694 
Navy, Royal, see Armed forces 
Ne exeat regno, writ of, 266, 438 
New Zealand, 336, 343, 429, 451, 662 
Northern Ireland, 7, 21, 37, 95, 424, 540, 
581-3, 590-600, 626, 637 
armed forces and, 354-5, 581-3 
constitutional background, 41-4, 85-6 
courts in, 369, 370, 372 
devolution of government, 47, 49 
emergency powers, 590-600 
extra-territorial offences, 466-7 
homosexual offences, 420 
internment, 598-9 
Orders-in-Council, 626 
peers, creation of, 159-600 
rule of law, 97-8, 106 
Stormont Parliament, 49 
Northstead, Manor of, 1 78 
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Oath 

Coronation, 248 

Members of Parliament, 186, 235 
Privy Councillors, 260 
Obscene publications 
generally, 522-8 

theatres and cinemas, 402, 510-12 
Official secrets, 227, 260, 305, 385, 402, 510, 
558, 568-73 

Official Solicitor, 387 
Ofgas, 311 
Oftel, 311 
Ombudsman 

European Community matters, 134 
generally, 741 
Health Service, 668-9 
Legal Services, 310, 398, 670 
Local Administration, 669-70 
military, 349 
New Zealand, 662 
Parliamentary, see Parliamentary 
Commissioner for Administration 
private sector in, 670 
role of, 10 
Scandinavian, 662 
Opposition, Leader of, 260, 288 
Orders-in-Council, 45-6, 144, 260-1, 264, 
291, 297, 587-9, 626, 628-9 
Ordinances, 65, 66 

Pakistan, 338, 340, 441 
Pardon, prerogative of, 384, 405 
Parliament 
adjournment, 185-6 
administration of, 189, 217-23 
armed forces and, 177, 348-9 
civil liberties and, 411-12 
composition, 85, 157-83 
debates, 229-31 

dissolution, 184-6, 190, 255-8, 264 
duration, 71, 183-5, 205 
EC and, 150-2 
European Parliament, 1 33-5 
financial procedure, 205-6, 210-17 
foreign affairs and, 325 
functions, 190-223 
government, 34 

government expenditure, scrutiny of, 216-17 
immigration control and, 455 
judges and, 381-2 
law and custom of, 3 1 
meeting of, 183-9, 264 
nationalised industries, control of, 318-20 
officers of, 188-9 
opening of, 186-7 
police and, 476-7 
prorogation, 185-6, 264 
Question Time, 118, 119, 218, 240, 264, 279, 
318, 477 

scrutiny of administration, 217-33 


Stormont Parliament, 49 
treaties and, 332-3 

See also Delegated Legislation, Elections, 
House of Commons, House of Lords, 
Legislation, Parliamentary Privilege, 
Parliamentary supremacy 
Parliamentary Commissioner for 

Administration, 33, 122, 125, 172, 191, 
214, 220, 236, 277, 284, 290, 297, 299, 301, 
304, 349, 367, 530, 559, 604, 615, 622, 642, 
656, 661-70, 703 
appointment, 277, 622 
case-work, 666-8 
generally, 661 
jurisdiction, 62-4 
procedure, 665-6 
salary, 214 

Parliamentary Counsel to Treasury, 192 
Parliamentary privilege 
breach of, 233-7 
contempt of Commons, 233-7 
control over internal proceedings, 82-4, 
231-2 

courts and claim of, 234-6 
expulsion and suspension of members, 231-3 
financial interests of members, 229, 237-42 
freedom from arrest, 225-6, 242 
freedom of speech, 226-31, 242 
generally, 82, 224-43 
House of Lords, 242-3 
Parliamentary papers, 230- 1 
procedure, 236-7 
publication of debates, 229-31 
Parliamentary supremacy 
Bill of Rights, new, 8, 425-6 
continuing nature of, lb et seq 
current problems, 85-9 
doctrine of implied repeal, 76-7 
EC and, 69, 80, 86-7, 93, 145-9 
enrolled Act rule, 81-4 
future Parliaments, whether bound, 77-80 
generally, 7, 624 
history, 65-8 
illustrations of, 71-2 
Indemnity Acts and, 72 
international law and, 73-4 
legal limitations, absence of, 74-5 
meaning of, 68-75 

Northern Ireland, constitutional guarantees 
for, 85-6 

political significance, 93-6 
retrospective legislation and, 72-3 
rule of law and, 102-3 
Treaty of Union (Scotland) and, 89-93 
written constitution and, 71 
See also Legislation 
Party system, 34-6 
Passports, 266, 438-9 
Patents Appeal Tribunal, 373 
Paymaster-General, 358 



778 Index 


Personal liberty 
arrest, 482-6 

detention, grounds for, 487-9 
entry, search and seizure, 492-9, 597 
exclusion orders, 592-3 
generally, 468 
Judges’ Rules, 63, 490 
mental patients, 479-80 
police powers, 468, 478 et seq 
remedies, 499 et seq 
stop and search powers, 480-2 
unlawfully obtained evidence, 504-7 
See also Arrest, Bail, Habeas corpus. 
Police, Warrants 
Petition of Right, 14 
Picketing, 546-8 
Police 

abuse of power by, 499-507 
accountability, 475-8 
administration, etc, 322-3 
armed forces and, 348, 356 
arrest, powers of, see Arrest 
Association of Chief Police Officers, 475 
chief constables, 348, 469-72, 563 
complaints against, 310, 502-4 
detention of suspects, 487-9 
disciplinary proceedings, 503 
entry, search and seizure, powers of, 492-9, 
597 

freemasonry, and, 475 
generally, 468 

Home Secretary and, 469-73, 476-7 
House of Commons, membership of, 177 
improperly obtained evidence, 504-7 
judicial control, 477-8 
legal proceedings against, 501-2 
legal status, 473-5 
liability for acts of, 474, 501-2, 732 
local police authorities, 469-70, 475-6 
meetings, entry to, 554-5 
Metropolitan, 469, 471, 476, 560, 563 
obstruction of, 545, 555-7 
organisation of, 468-75 
Parliamentary control, 476-7 
personal liberty and, 478-86 
political restrictions, 1 74, 474 
powers, general extent of, 412 
pre-arrest powers, 480-2 
preventive powers of, 553-7 
prosecutions and, 402-4 
questioning by, 489-92 
Scotland, in, 469, 471, 472, 473, 488, 489 
special constables and services, 470 
stop and search powers, 480-2, 593 
terrorism, prevention of, 593-9 
troops, assistance by, 579-81 
Police Complaints Authority, 310 
Political Honours Scrutiny Committee, 267 
Political Offences, see Extradition 
Political parties, funds of, 173-4 


Political prosecutions, 402-4 
Political responsibility, see Responsibility 
Political uniforms, 538, 592 
Political violence, 590-600 
Poll Tax Legislation, 205-6, 621, 626 
PONTING affair, 301, 392 
Pornography, see Obscene publications 
Post Office, 290, 308, 311, 320, 710, 735-6 
Precedent, doctrine of, 13, 16, 371 
Precious metals, mining of, 269 
Prerogative 
abuse of, 272-3 
aliens, control of, 266, 271, 440 
appointments and honours, 266-7, 277 
armed forces, relating to, 266 
courts and, 262, 266, 269-74, 374-5 
definition, 262, 263 

effect of statute upon, 14-15, 65-8, 271-2 
extent of, today, 263-8 
foreign affairs and, 265-6, 324 et seq 
history, 262-3 

immunities and privileges, 267-8, 749-58 
legislation by, 65-7, 264-5, 623 
meeting of Parliament and, 183-4 
mercy, of, 115, 264, 265 
miscellaneous prerogatives, 269 
national emergency, in, 268-70 
pardon, of, 405 
passports, 266, 439 
telephone tapping, 220, 420, 574-7 
See also Crown, Sovereign 
Prerogative orders, 705-8, 713-27 
See also Certiorari, Judicial review. 
Mandamus, Prohibition 
Press 

Complaints Commission, 311 
contempt of court and, 387 
‘D’ notices, 573-4 
defamation, law of, and, 532-3 
freedom of expression, 512-14 
reports of judicial proceedings, 385-6 
Prime Minister, 19, 21-2, 24, 28, 54, 114-18, 
251, 275-85, 364, 514, 560-2 
appointment, 252-5 

Cabinet, powers in respect of, 114-16, 275- 
6, 277-80 
Deputy, 278 

dissolution of Parliament, 255-8 
First Lord of Treasury, 277 
geneal elections, conduct following, 21-2 
history of office of, 68, 275 
legal proceedings against, 104-5 
Minister for Civil Service, 294 
nature of office of, 276-7 
Northern Ireland, 49 
questions to, 218, 264, 279 
resignation, 114, 190, 253 
Sovereign, meetings with, 279 
Prince of Wales, 247, 249, 250 
Privacy, right of, 513 
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Privatisation, 308-11, 313-14, 317, 319, 320 
Privileges 

Crown, see Prerogative 
defamation, law of, and, 530-1 
Parliamentary, 224-43 
witnesses m Scotland, 385 
Privy Council, 247-8, 259-61 
functions of, 260- 1 
history of, 259-60 

Judicial Committee, Judicial Committee 
OF Privy Council 
membership of, 260 

Orders in Council, see Order in Council 
Processions, see Assembly, freedom of 
Proclamations, 65-6, 70, 183, 184, 587, 624 
Prohibition, order of, 706-8, 713 
Proportional Representation, 180-3 
Prosecutions, Control of 
England and Wales, 402-4, 570 
Scotland, in, 404 

Public authorities, see Crown proceedings. 
Government departments. Judicial 
control of Administration, Local 
Government, Public bodies 
Public bodies, 177, 290, 306-23, 732-3 
appointents to boards of, 277 
classification, 311-12 
consumer consultation, 320 
creation of, reasons for, 308-9 
generally, 306-7 
history, 119, 307-8 
judicial control, 315-16 
legal status, 314-15 
legal structure, 312-14 
Ministerial control, 316-17 
nationalised industries, 310-21 
privatisation, 308, 309-11, 313-14, 317, 319, 
320 

relationship to Parliament, 318-20 
select committees, work of, 221 
Public expenditure 
generally, see Finance, public 
Public Expenditure Survey, 364-5 
Public inquiries 
chalk-pit affair, 655-6 
generally, 641, 642, 653-4 
natural justice and, 692-4 
reasons, failure to give, 682-3 
rules of procedure, 654-6 
use of, developments in, 656-9 
See also Committee on Administrative 
Tribunals and Inquiries, Council on 
Tribunals 

Public international law, see International 
LAW 

Public morals, conspiracy to corrupt, 63, 
526-8 

Public order, 484, 518-22, 536-58 
breach of the peace, 539, 550, 552-3 
court’s powers, 553-7 


freedom of assembly and, see Assembly, 

FREEDOM OF 

offences against, generally, 518-22 

police powers, 554-7 

riot, violent disorder and affray, 547-50 

sit-ins, 557-8 

squatting, 557-8 

threatening, abusive or insulting behaviour, 
550-2 

Quangos, 307 

Quasi-judicial powers, 617, 694 

Rage relations law, 309, 31 1, 412-16, 430, 
439, 521-2, 679 

Racial Equality, Commission for, 309, 311, 
414-15 

Racial hatred, incitement to, 521-2 
Referendum, 50, 95-6, 144 
Refugees, 443, 455, 457 
Regency, 82, 248 

Relator actions, 272, 709-10, 725 
Requisitioning of property, 269 
Res Judicata, 701 
Resolutions 
Budget, 215-16 

Commons, of, legal effect of, 70, 215-16, 

230, 366 

financial, 211-12 

Responsibility, collective, 112-18, 279 
Responsibility, individual 
Attorney-General, of, 400-1, 403 
Home Secretary, of, 405 
Responsibility, ministerial, 30, 68, 111-26, 
218, 289-91,298-9 
courts and, 124-6 

departmental maladministration, for, 120-4, 
661-8 
EC and, 151 
generally, 290 

See also Cabinet, Ministers of the Crown 
Restitution, law of, 743 
Restrictive Practices Court, 369, 373, 651 
Retrospective legislation, 72-3, 627 
Rhodesia, 27, 30, 70, 258-9, 338-9, 626, 633, 
746 

Riot, 539, 548-9, 583, 595 
Roman Catholic Church, 175, 246 
Rout, 539 

Royal Air Force, see Armed forces 
Royal assent, 20, 201, 248, 258-9 
Royal commissions 
Constitution, on, 6, 34, 37, 49-50, 182 
Environmental Pollution, on, 322 
generally, 321-2 
Royal marriages, 247 
Royal prerogative, see Prerogative 
Rule of law 

Dicey’s three meanings, 100-3 
equality before the law, 100-3 
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generally, 97-8 

government according to law, 104-6 
history, 99-103 
meaning today, 103-10 
royal prerogative and, 261-2 

Scandinavia, ombudsman in, 662 
Scotland 

administrative law remedies, 608-11, 620, 
624-7 

breach of the peace, 552-3 
Claim of Right, 1 5 

Commissioner for Local Administration, 669 

contempt of court, 396 

courts and machinery of justice, 90, 369, 

370, 374, 378, 396, 401-2, 404, 406 
Crown proceedings, 731, 736, 746, 752 
devolution of government, 47-8, 50-1 
extradition procedure, 463-5 
habeas corpus, 729-30 
historical development, 39-41 
industrial tribunals, 650 
judges, 376, 378 
Law Commission, 399, 401 
legal system, generally, 32, 44 
pardon, prerogative of, 405 
police, 469, 471, 472, 473, 488, 489 
Presbyterian Church, 83 
public inquiries, 654, 656 
public processions, 544 
Scottish bills, 194 
Scottish Office, role of, 46, 48, 124 
Secretary of State for, 41, 48, 50, 376, 401, 
405-6, 752 

social security tribunals, 648 
tax appeals, 366 
textbooks as authority, 32 
tribunals, 645, 648, 651-3, 659 
Treaty of Union, 40, 89-93, 247, 259 
See also Devolution, Lord Advocate, 
Session, Court of 

Secretary of State, see Ministers of Crown 
Securities and Investments Board, 311 
Security measures 
civil service, in, 305, 564-6 
‘D’ notices, 573-4 
deportation, 449-53, 457 
generally, 510, 559-60 
GCHQ case, see GCHQ case 
interception of communications, 562, 574-7 
Security Commission, 577-8 
security service, 277, 412, 559-62, 663, 578 
Special Branch, 560, 562-4 
Sedition, 518-19 

Select committees, 220-3, 229, 302, 318-20 
Separation of powers 

Commonwealth constitutions, in, 58 
doctrine of, 55-64 
executive and judiciary, 60-2 
executive and legislature, 58-60 


France, in, 57 

judiciary and legislature, 62-3 
Lock and Montesquieu, 55-6 
meaning, 58 

United States constitution, in, 56-7 
Session, Court of, 90, 92, 370, 373, 376, 378- 
9, 397, 608, 726, 753 
Sex discrimination, 412, 416, 430, 650 
‘Shadow Cabinet’, 115, 278 
Sheriff court (Scotland), 61, 370, 378, 609, 
726, 753 

Singapore, 341, 343 
Single transferable vote, 181-3 
Social Fund Commissioner, 311 
Social Security Advisory Committee, 323, 
630 

Social security appeals, 647-50 
Solicitor-General 
role of, 400 
Scotland, for, 401 
South Africa, 82, 257, 336, 431 
Sovereign 

abdication of, 24, 79, 246, 249, 259 
access to, 115, 243, 279 
accession and coronation, 247-8 
appointment of Ministers, 21 
assent to legislation, 20-1, 201, 205, 248, 
258-9 

Council, in, 259-61 

courts and, 374-5 

dismissal of Ministers, 258-9 

dissolution of Parliament, 255-8 

duties of, 251-2 

finances of, 249-50 

immunity from suit, 105 

minority, incapacity and absence, 248-9 

personal prerogatives, 252-9 

Prime Minister and, 252-5, 279 

Private Secretary, 252 

royal marriages, 247 

summons and prorogation of Parliament, 
183-6 

use of term, 244 
See also Crown, Prerogative 
Speaker (House of Commons), 22, 83, 167, 
175, 185-8, 194, 197, 201, 205-6, 218-19, 
225, 232, 236, 288, 635 
Speaker (House of Lords), 187 
Speaker’s conferences, 47, 173, 183, 185 
Special Branch, 560, 562-4 
Speech, freedom of, see Expression, freedom 

OF 

Spycatcher affair, 267-8, 388, 535 

Sri Lanka, 58 

Stannaries courts, 643 

State immunity, 327 

State security, see Security measures 

Statute law 

application to Crown, 750-1 
interpretation of, 17-19, 635-8, 644, 737-9 
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meaning, 623 

prerogative and, 65—8, 269 
source of constitutional law, as, 12-16 
See also Act of Parliament, Delegated 
legislation. Legislation 
Statutory instruments, see Delegated 
legislation 
Stormont, 49 
Sub juDicE rule, 383, 391 
Supremacy 

EC law, of, 128-9, 145-9 
Parliamentary, see Parliamentary 

SUPREMACY 

Supreme Court, 369, 375-7, 397 
Suspending power, 14, 67 
Switzerland, 95 

Taxation, 66-7, 210-12, 215-16 
collection of tax, 61 1 
courts and, 366-7, 636 
delegation of taxing power, 627 
extra-statutory concessions, 612, 636, 639 
generally, 365-6, 611-12 
Queen, payment by, 250, 267 
tax tribunals, 366 

Telephone tapping, 270, 420, 574-7 
Territorial jurisdiction 
declaration as to extent of, 265-6, 325 
generally, 73-4 
Terrorism 

broadcasts relating to, 515 
detention of suspects, 488 
extradition, 462 

members of terrorist organisations, 540 
persons convicted of offences, 176 
prevention of, 420, 421, 443, 581-3, 591-600 
Textbooks as authorities, 31-3 
Theatres, 510, 521, 529 
‘Think tank’, 283 
Tort 

aspects of government liability, 266, 739-44 
Crown’s liability, 615, 733-6 
public authorities’ liability, 731-44 
statutory authority as a defence, 44, 736-9 
Trade disputes, 547-8 
Trade Unions, 173, 368, 566 
Treason, 438 
Treasure trove, 269 

Treasury, 211, 276-7, 289-90, 293-4, 312, 
357-8, 360-6, 639 
Treasury Solicitor, 405-6, 734 
Treaties 

Act of Parliament and, 73-4, 332-4 
Commonwealth and, 342 
constitutional requirements, 331-3 
courts and, 332-4 
Crown, role of, 264, 265 
definition, 331-2 

European Communities and law on, 136, 
334-5 


legal effect, 332-5 
Trespass, 557-8 
Tribunals 

Act of 1992, 651 

appointment and dismissal of members of, 
647 

classification, 645-6 
commissioners of income tax, 366 
composition, 646-7 
contempt of court and, 395 
Council on, see Council on Tribunals 
creation of, reasons for, 643-5 
finality of decision, 647 
government departments and, 647 
immigration appeals, 451-3, 645 
industrial tribunals, 645, 646, 650- 1 
jurisdiction, generally, 647, 685-8 
lands tribunals, 645, 647, 650 
Lord Chancellor and, 398 
mental health tribunals, 645, 647 
natural justice, see Natural justice 
procedure, generally, 647 
reasons, failure to give, 682-3 
social security tribunals, 647-50 
Tribunals of Inquiry, 122-3, 321, 37‘?^^-80, 
641,659-61 

Trustee Savings Bank, 310 

Ultra vires rule 
delegated legislation and, 589, 636-8 
generally, 673-82 
public authorities, 682, 744 
See fl/jo Judicial control of 

Administration, Natural justice 
Unconstitutional, meaning of, 26-7 
United Kingdom 

Commonwealth and, 335-44 
EC and, 143-54 
structure of, 37-51 
United States of America 
Constitution, 5, 7, 56-7, 71, 101, 105, 170, 
232, 244, 332, 533 
executive, power of, 244 
press and freedom of expression, 533 
proportionality, 683 
separation of powers, 56-7 
visiting forces, 355-6 
University Commissioners, 311 

Vicarious liability, 732-3 
Vice-Chancellor, 397 
Video recordings, 511-12 
Violent disorder, 549-50 
Visiting forges, 355-6 

Wales, 38-9, 47, 48-51, 124 
War 

Cabinet in time of, 277, 282 
compensation for damage, 268-9 
declaration as to, 264, 265, 33 1 
emergency powers in time of, 588-90 
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Warrants 
arrest, 482-4 
search, 492-5 

Water supply, privatisation of, 310, 312, 
317 

Welfare rights movement, 108 


Westland affair, 25, 222, 279, 283, 300 
Whitley councils, 297 

Zimbabwe, 6 , 339 
See also Rhodesia 
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